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DETERMINED  ON 


POINTS    OF    PRACTICE. 


COURT  OF  EXCHEQUER. 


IN  THE  THIRD  YEAR  OF  THE  REIGN  OP  WILLIAM  IV. 


an  ap- 
a 


Price  v.  Boweiu  1833. 

\jrODSON  applied  for  a  distringas.     Four  attempts  bad  To  found 
been  made  to  serve  tbe  defendant  by  calling  at  his  bouse^  ^UhingJ°\i 
and,  on  each  occasion,  a  copy  was  left.     Tbe  answer  was,  "J"*'  J«  &heyin 

*  .  ^^*'  ^^^  defen- 

that  he  was  not  at  home,  and  that  it  was  not  known  when  dant  is  at  home 
he  would  be.     Inquiries  had  been  made  of  two  persons  bourhoodduf-" 
about  the  place,  (whose  names  were  not  mentioned),  and  Jhf/^he^art 
who  stated  that  tbe  defendant  kept  out  of  the  way.    This,  ca^i^  <<>  s^'ve 
deponent  said,  he  believed  to  be  true. 

Bayley,  B. — That  b  not  enough;  it  must  be  shewn 
from  the  answers  given,  or  otherwise,  that  the  defendant  is 
at  home  or  in  the  neighbourhood  during  the  time  you  go. 

Rule  refused. 

VOL.  II.  B 
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Cantellow  r,  Truehan. 

„  ARCHBOLD  obtained  a  rule  nisi  for  disch&rinnf;  the 

Where  &  itteo-    ,-,,  _  ,  ,-.  oo 

dant,  being  in     defendant  out  oFcustody,  on  the  ground  of  bis  having  been 

me'ine  pwew,    iTegularly  arrested  a  second  time  for  the  same  cause  of 

■M  ducbKged    action,  and  that  the  plaintiff  should  pay  the  costo.    Against 
on  the  tenni  of  "^  *^  ^  * 

nil  gi»ing  billi,     which — 
which  he  ne- 
glected to  do, 

and  the  piwn-  W,  H.  Waison  shewed  cause. — The  defendant  was  first 

■gun  without  a  arrested  on  the  16th  of  March  ;  and  a  person  of  the  name 
I'ju.^'otdeV  °^  Church  applied  to  the  plaintiff  to  let  the  defendant  out 
the  Kcoad  ar-     of  custody,  and  promised  to  get  the  acceptances  of  a  Mr. 
be  regular.         Harrison  for  the  amount,  by  post;  the  plaintifT,  in  conse- 
quence, agreed  to  discharge  the  defendant,  and  he  was  let 
out  of  custody:  no  bills,  however,  were  given,  and  after- 
wards the  defendant  called  and  begged  for  time.     Ulti- 
mately he  was  arrested   egain  on  the  6th  of  April.     All 
these  circumstances  were  stated  before  Gumey,  B.,  on  a 
summons  taken  out  to  discharge  the  defendant;   but  the 
learned  Judge  refused  to  do  so.     The  defendant  was  only 
discharged  on  the  terms  of  giving  bills,  which  he  neglected 
to  do.     There  was  no  precise  time  fur  giving  them,  but 
we  waited  a  reasonable  time.   He  cited  Puckfordy.  Max- 
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suit^  or  discontinuance,  the  defendant  shall  not  be  arrested         1833. 
a  second  time  without  the  order  .of  a  Judge.     This  is  a    q^^^^i^o^ 
sort  of  discontinuance;  any  Judge  would  have  granted  an  <^- 

Xrueman 

order  ex  parte^  and  the  plaintiff  ought  to  have  applied 
to  one. 

Bayley,  B. — This  case  is  not  within  the  rule:  here  is 
neither  a  nonpros^  nonsuit,  nor  discontinuance.  That 
rule  only  applies  where  the  plaintiff  is  in  default.  Here, 
he  has  been  deluded;  he  is  in  no  fault,  but  he  has  been 
drawn  in.     The  defendant  is  in  fault. 

Vaughan,  B. — An  arrest  a  second  time  on  the  same 
aflSdavit  was  held  regular  in  Penfold  v.  MaxtoeU. 

GuRNEY,  B. — The  rule  certainly  does  not  apply  to  this 
case,  where  the  defendant  was  only  let  out  of  custody  from 
a  motive  of  kindness,  and  on  a  condition  which  he  never 
performed. 

Rule  discharged,  with  costs. 


Cash  v.  Cock. 

X  HE  defendant  Cock  was  sued  on  an  agreement,  and   Where  jud^- 
judgment  was  signed  against  him  for  want  of  a  plea.  The  ^^jLY^t «  a"- 
Court  set  aside  that  judgment,  on  the  terms  of  the  defen-  '•^ndant,  which 

,    ,  was  aAerwards 

dant  admitting   the   agreement.      That   rule   was   made  set  aside  on  the 
absolute  on  the  13th  of  June  last,  but  it  was  afterwards  cosu*  but^the"* 

discovered  that  the  defendant  had  died  on  the  3rd.     In  ^e'e'Jji""^ hav- 
ing died  before 

Michaelmas  Term,  the  plaintiff  obtained  a  rule  to  set  aside  ^^^  ^^^^  ^» 

roade  absolute, 
the  plaintiff  got 
that  rule  set  aside,  and  commenced  an  action  of  sci  fa,  on  the  judgment;  the  Court  allowed  the 
administrator  to  come  in  and  defend  in  the  name  of  the  original  defendant,  and  set  aside  all  pro- 
ceedings subsequent  to  the  declaratioo,  on  payment  of  costs,  except  those  of  the  rule  to  rescind. 


CASB3  ON  POINTS  OF  PRACTICE,  E\CH. 

the  last  rule,  which  was  made  absolute  in  Hilary  Tenn; 
and  the  plaintiff  subsequently  commenced  ao  action  of 
scire  facias  on  the  judgment.  The  defendant,  by  his  will, 
appointed  four  persons  executors,  two  of  whom  were  in 
Barbadoes,  and  one  in  Scotland/  they  all  renounced,  and 
administration  was  taken  out  by  two  sisters,  in  February, 

Jeremyt  under  these  circumstances,  obtained  a  rule  nut 
on  behalf  of  the  administratrixes,  calling  on  the  plaintiff  to 
shew  cause  why  the  last  rule  of  Court  should  not  be  re- 
scinded, and  all  proceedings  subsequent  to  the  declara- 
tion set  aside,  they  undertaking  not  to  take  advantage 
of  the  death  of  the  defendant,  and  to  admit  wbat  the  de- 
fendant had  before  undertaken  to  admit. 

Wightman  shewed  cause. — The  defendant,  in  his  life- 
time, obtained  a  rule  to  set  aside  the  judgment  on  payment 
of  costs ;  but  they  were  not  paid.  The  judgment  was  ob- 
tained more  than  a  year  ago.  The  Court  will  not  allow 
such  a  motion,  except  on  the  terms  of  their  pleading  to 
merits,  and  not  taking  advantage  of  the  statute  of  limita- 
tions or  want  of  assets,  and  paying  all  the  costs. 
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1833. 

The  King  v.  The  Sheriff* of  Middlesex,  in  Duncombe  v. 

Crisp. 

mLRLE  shewed  cause  against  a  rule  which  had  been  ob-  where  the  no- 

tained  by  iVice  for  setting  aside  an  attachment  against  {e*d  to  state  the 

the  sheriff  for  irregularity.     The  defendant  was  arrested  ««*><ience8  of 

®  •'  the  bail  for  six 

on  a  quo  minus ^  returnable  on  the  1 5th  of  April.    The  de-  months,  and 

fendant  gave  a  bail-bond  to  the  sheriff  of  Middlesex ;  on  were  house- 

the  18th  the  plaintiff  declared  conditionally.      Special  frXide«:- 

bail  was  put  m  on  the  19th ;   the  bail-piece  was  filed  ^*'«'.  ^^at  '^w 

at  the  Exchequer-offieei  and  notice  of  bail  served  on  the  defect  as  entitled 

plaintiff**s  attorney.    The  notice  of  bail  stated  the  names  trMiUt'as  a  nuui- 

of  the  bail,  and  the  streets  in  which  they  lived,  but  did  *y»  a"**  a"*^- 

'    ^  ^  ^  .  tachroent 

not  give  their  residences  for  six  months,  nor  describe  against  the  sher- 

_  iflp  YfjgM  set  aside* 

them  as  housekeepers  or  freeholders.  The  plaintiff,  treat-     where, 


on 


ing  the  notice  as  a  nullity,  ruled  the  sheriff  on  the  I9th  to  ;^?Je"priL7d- 
brinfif  in  the  body.     Notice  of  taxation  was  given,  and  on  »ng«  <o'  irreg«- 

®  "^  o         /  larity,  the  rule 

the  ^th  costs  were  taxed.  The  attachment  was  return-  does  not  pray  for 
able  on  April  30i\i.  The  rule  for  setting  aside  the  at-  ^notV^ve**"'' 
tachment  was  moved  for  on  the  1st  o{  May,  ^**®*"- 

Erie  contended  that  the  attachment  was  regular. — No 
such  notice  of  bail  was  given  as  is  required  by  the  rule  of 
Court  (a),  and  the  plaintiff  was,  therefore,  right  in  treating 
it  as  a  nullity.  The  notice  was  defective  in  a  most  mate- 
rial particular.  But,  if  the  notice  can  be  considered  as  ir- 
regular only,  then  this  application  is  too  early,  for,  we  are 
still  in  time  to  except.  They  have  also  allowed  three  or 
four  different  steps  to  be  taken  by  us  instead  of  moving 
to  set  aside  the  attachment  in  the  first  instance. 

Bayley,  B. — You  were  not  bound  to  except  unless  you 
chose;  and  you  Gan  except  now  if  you  are  in  time:   but 

(a)  Reg.  Gen.  T.  T.  1  Will.  4,  s.  2;  mU,  Vol.  I,  p.  lOa 
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1833.        there  is  no  authority  to  shew  that  such  a  notice  may  be 

Th  Kino     treatedas  a  nullity;  it  is  irregular,  and  liable  to  be  vacat- 

V-  ed;  but  the  defect  should  have  been  pointed  out  to  the 

TheSheriffof     .    -      ,  _   .,  ....  , 

HiDPLESEi.    delendant.     l>au  were  put  in  in  due  time;  there  was  no 

excepdon,  and  they  were  not  bound  to  justify  unless  you 
excepted ;  neither  had  you  any  right  to  move  for  an  at- 
tachment till  the  time  for  justification  had  expired.  The 
rule  must  be  absolute  {a). 

Price  applied  for  the  costs  of  the  motion. — The  motion 
was,  why  the  attachment  should  not  he  set  aside  on  notice 
being  given.  His  aflSdavit,  he  said,  shewed  not  only  an 
irregularity,  but  that  the  affidavits  on  the  other  side  were 
untrue. 

Bayley,  B. — If  the  rule  bad  prayed  for  costs,  it  would 
have  been  absolute  with  costs.  We  cannot  give  you  more 
than  you  ask.  You  asked  all  that  was  prudent.  If  the 
costs  had  been  asked  for  they  would  have  been  in  the 
rule.  I  consider  it  as  the  clear  and  settled  practice  of  the 
Court,  that  we  cannot  give  more  than  has  been  asked  for. 
Where  a  party  asks  to  set  aside  proceedings  for  irregu- 
larity no  costs  are  given. 
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Waddinoton  V.  Palmer. 

Pa  YNE  moved  for  a  distringas.     Six  attempts  had  been  f*;^^*"^'^^^'^'^* 

made  during  six  weeks  to  serve  the  defendant,  by  calling  fendant,andthc 

at  the  house  where  he  lived.     Sometimes  the  answer  was,  ?ilin^ed"wa»,  that 

that  he  was  out  of  town,  at  other  times,  that  he  was  very  {j,%n!!^^^^^ 

seldom  there,  that  he  would  be  back  in  a  fortnight,  &c.  "©i  sufficient  to 
A  copy  was  left  and  the  writ  explained,  and  notice  given 
that  a  distringas  would  be  moved  for. 

Per  Curiam. — That  will  not  do;  from  first  to  last  he  is 
said  to  be  in  the  country. 

Rule  refused. 


Brook  and  Another  v.  Coleman. 

AN  this  action,  Gaselee,  J.,  had  made  an  order,  that,  on  en-  debt'on'rbiu  of 
tering  a  common  appearance,  the  bail-bond  should  be  de-  exc^"ns«  ^oi 
livered  up  to  be  cancelled,  unless  the  Court  of  Exchequer  amount  for 
should  otherwise  order,  and  then  the  defendant  should  was  drawn:— 
have  six  days'  time  to  put  in  bail.     The  affidavit  on  which  ^*'^'  ^^' 
the  defendant  was  arrested,  was  in  this  form — **  J.  FF.,  of 
&c,  maketh  oath  and  saith,  that  Eleanor  Coleman  is  justly 
and  truly  indebted  to Brook  and Watson,  as  as- 
signees of  the  estate  and  effects  of ,  a  bankrupt,  in 

51/.  9«.,  upon  and  by  virtue  of  a  certain  bill  of  exchange, 
drawn  by  the  said  bankrupt  antecedently  to  the  Jiat  of 
bankruptcy  issued  against  him,  upon  and  accepted  by  the 
said  £.  Coleman,  payable  two  months  after  date,  and  now 
remaining  due  and  unpaid."  The  objection  to  the  affi- 
davit was,  that  the  amount  for  which  the  bill  was  drawn 
was  not  specified,  nor  the  date,  nor  to  whom  payable. 
The  plaintiffs  were  assignees  of  the  bankrupt. 


CASES  ON  POINTS  OF  PRACTICE,  EXCl). 

Erie  obtained  a  rule  niti  to  set  aside  the  learned  Judge's 
order,  and  cited  Hanley  v.  Morgan  {a),  and  LewU  v.  Gom- 
perix  {b),  in  which  the  same  objection  as  to  the  amount  not 
being  stated  existed,  but  was  not  insisted  on  by  counsel. 
There  is  no  authority  that  the  date  is,  or  is  not,  necessary 
to  be  stated. 

Bayley,  B.— The  word  "residue"  has  been  held  to  do 
away  with  the  necessity  of  stating  the  amount. 

KeUif  shewed  cause. — The  affidavit  must  shew  sufficient 
matter  to  satisfy  the  Court  that  there  is  such  a  debt  as 
that  sworn  to.  The  affidavit  must  stand  on  its  own  merits. 
The  arrest  can  only  be  for  the  principal  and  not  for  the 
interest,  unless  ex[ffeasly  reserved  on  the  bill. 

Bayley,  B, — I  do  not  know  that:  you  cannot  sue  out  a 
commission  of  bankrupt,  unless  the  debt  without  interest 
amounts  to  IOO/(c).  Interest  does  not  begin  to  run  until  the 
bill  is  -dishonoured,  then  it  becomes  part  of  the  damages ; 
but  if  interest  is  specified  on  the  bill,  then  it  carries  inter- 
est from  the  date. 


KeUy, — The  custom  of  merchants  makes  interest  pay- 
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NetDcomb  (a),  Lamb  v.  Edwards  (6),  Bnutshaw  v.  Sodding-         1 833. 
ion  (c).    It  has  not  been  decided  that  the  plaintiff*  is  bound 
to  shew  his  title  to  the  bilL 

Bayley,  B. — It  was  a  long  period  of  time  before  this 
point  was  noticed.  If  the  interest  is  only  part  of  the  da- 
mages,  and  the  party  swears  to  being  *'  indebted/*  that 
must  refer  to  the  debt  and  not  to  the  damages.  We  will 
consult  the  Judges  of  the  other  Courts. 


On  a  subsequent  day,  his  Lordship  said  he  had  con- 
ferred with  the  Judges  of  the  other  Courts,  and  they 
were  of  opinion  that  the  amount  must  be  specified. 

Rule  discharged. 

(a)  6  J.  B.  Moore,  14 ;  S.  C.         (6)  Ibid. 
2  Brod.  &  B.  343.  (c)  7  East,  94. 


SCARBOROUOH  V.  EVANS. 

JfM.ANSEL  upplied  for  leave  to  enter  an  appearance  for  where  the  de- 

the  defendant.     A  distringas  had  been  obtained  and  had  ^^^^^f'^r- 

been  returned  nulla  bona.    The  affidavit  stated  that  three  »«n«iiy  wUh  the 

attempts  had  been  made  to  execute  the  dtstrtngas  at  the  tringa*,  the 

defendant's  present  or  late  place  of  abode.  aiJ"^  an*ap"° 

pearance  to  be 

Per  Curiam. — The  affidavit  is  insufficient  in  not  stating  vilelmd^u^^ 
that  you  have  endeavoured  to  serve  the  defendant  at  his  «t«ftiy.«cc"»tc, 

"^  ^  and  It  IS  shewn 

present  place  of  abode.    You  do  not  negative  a  knowledge  that  no  reason- 

of  any  other  place  of  abodci  nor  do  you  state  that  you  can-  been  left  untried 

not  find  him.    You  ought  to  state  the  grounds  for  be-  l^^l  ^^^  ***" 

lieving  that  he  cannot  be  found.     This  is  an  ex  parte 

proceeding,  and,  therefore,  the  affidavit  ought  to  be  strictly 

accurate. 

Rule  refiised. 
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Hill  v.  Moulb. 


ToobuinHrfi*-  ^ETERSDORFFmovedfoT  a  distringas.  The  affidavit 

(nnga*,  the  copy  " 

muit  be  left  at    stated  thftt  a  copy  was  left  at  the  second  time  of  calling. 

the  lul  lime  of 
calUng. 

Bayley,  B.,  said,  he  thought  it  should  be  the  last  time, 
but  that  he  would  mention  it  to  the  Court.  On  a  sub- 
sequent day — 

Lyndrdbst,  C  B.,  said,  that  all  the  Judges  had  con- 
ferred together  on  the  point,  and  they  were  all  of  opinion 
that  the  copy  should  be  left  at  the  last  time  of  calling. 
He  observed,  that  the  defendant  having  eight  days  to  ap- 
pear, it  was  calculated  to  mislead  him  if  the  copy  was  left 
the  first  or  second  time.  The  eight  days  were  to  be  reckon- 
ed from  the  last  time  of  calling,  and  the  object  of  calling 
was,  to  see  wHether  the  party  kept  out  of  the  way. 

Rule  refused. 


On  a  subsequent  day,  on  motions  by  Mr.  Godson  and 
Mr.  Price,  for  distringases,  the  Court  refused  them  on 

llie  siiiiie  ;;roiLinl. 


EASTER  TERM,       WILL.  IV.  1  I 

that  the  defendant  was  not  yet  returned.    It  was  sworn         1833. 
that  the  defendant  had  gone  over  to  France^  and  was  stay-       simpson 
ing  there  for  the  purpose  of  avoiding  the  demands  of  his    .       *• 
creditors.   [Lord  Lyndhurst,  C.  B. — ^What  are  the  grounds 
stated  for  that  conclusion?]    None:  but  the  fact  is  posi- 
tively sworn  to;  and  unless  we  get  a  disiringaSf  we  are 
without  remedy. 

Per  Curiam. — We  cannot  grant  the  rule.  The  circum- 
stances must  be  stated,  to  satisfy  the  Court  that  he  keeps 
out  of  the  way  to  avoid  being  served. 


Cook  v.  Robert  Allen. 

X  HIS  was  a  motion  on  behalf  of  the  sheriff  of  Suffolk,  a  sheHff,  who 
calling  on  Cook,  the  plaintiff  in  the  action,  and  Joseph  Al-  ccwrTfor  JeUef 
few,  to  appear  and  interplead  as  the  Court  might  direct,  "j*^*'  ^«  *"•«'' 
The  aflSdavit  upon  which  the  rule  was  moved  stated,  that,  must  come  u 
on  the  8th  December,  Vijieri  facias,  returnable  on  the  1 1th  where  ^di  ^ 
of  January,  was  sent  to  the  sheriff^  commanding  him  to  ^*J^u^on"b"* 
take  the  goods  of  Robert  Allen,  to  answer  a  debt  due  to  sheriff,  and  « 
the  plaintiff  CooA:/  that,  in  pursuance  of  the  writ,  the  sher-  to  them,  the 
iff  seized  goods  which  appeared  to  be  the  property  of  the  tented  fronfap^ 
defendant,  and  that  the  sheriff  was  then  in  possession  of  P^y*"^  ^y  ^ 

rule  obtained  by 

them,  and  that  they  remained  unsold ;  and  that  Joseph  Allen  the  defendant 
claimed  them  as  his  property  by  virtue  of  a  bill  of  sale  of  letting  uide  the 
13th  oiMay,  1832,  and  had  required  the  sheriff  to  give  f/,^7,2rif' ^*''' 
up  the  goods;  and  that  the  sheriff  expected  to  be  ruled  whicii  rule  was 

.  ,  not  disposed  of 

to  return  the  wnt.  un  the  23rd  of 

January t  when 
it  was  discharg- 

John  Jervis  shewed  cause  on  behalf  of  Joseph  Allen:  ed:— /feW,  that 

^  the  sheriff  was 

too  late  in  apply- 
ing on  the  31st  of 
January,  though  the  sheriff  was  in  Suffolk^  and  the  aflSdavit  was  sworn  there  on  the  30tb. 

Where  there  is  delay  or  any  circumstance  to  be  accounted  for,  the  sheriff  must  make  a  special 
affidavit  stating  the  &cts;  and  no  supplemental  affidavit  will  be  allowed. 
Semble,  that  the  sheriff  applying  under  this  act  ought  to  deny  collusion. 
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and  W.  H.  ffaUon  for  the  execution  creditor.  They  con- 
tended that  the  iheriSTwas  too  late  in  his  application;  and 
that,  unlets  he  came  promptly,  he  was  not  entitled  to  the 
protectLan  of  the  act.  The  application  was  not  made  till 
Jomiary  Slat  (the  last  day  of  Hilary  Term),  and  the 
writ  came  to  the  sheriff's  hands  on  December  8th. 
They  also  produced  long  a£5davitB ;  and  endeavoured  to 
shew  some  misconduct  on  the  part  of  the  sheriff,  but  did 
not  succeed. 

S.  Hughei  appeared  for  the  sheriff.  He  said,  that, 
when  it  was  explained  how  the  time  had  been  occupied,  it 
would  appear  that  there  had  been  no  laches  on  the  part 
of  the  sheriff.  The  goods  were  seized  on  the  Idth  of  De- 
cember; on  the  Ifith,  notice  of  the  bill  of  sale  to  Joseph 
AUeH  was  served  on  the  sheriff;  on  the  18th,  Robert  AUen 
(the  defendant  in  the  action),  obtained  a  Judge's  order 
staying  proceedings  til)  the  4th  day  of  Hilary  Term,  to 
give  him  time  to  move  to  set  aside  the  judgment  and  ex- 
ecution  for  irregularity.  This  was  served  on  the  sheriff 
on  the  19th;  that  motion  was  accordingly  made  in  Hilary 
Term,  and  was  not  ultimately  disposed  of  till  the  ^rd  of 
Jimuary,  when  the  rule  was  discharged  (a).     He  was  pro- 
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the  other  side.  He  offered  to  produce  a  supplemental  ^^33. 
affidavit  of  the  facts  he  had  stated,  and  of  the  further  facts — 
that  the  sheriff  did  not  know  of  the  rule  being  disposed  of 
till  the  26th  of  January^  when  he  received  a  letter  from 
the  plaintiff  to  that  effect;  that  the  defendant's  attorney, 
who  was  also  the  attorney  for  the  person  claiming  under 
the  bill  of  sale,  had  promised  to  acquaint  the  sheriff  with 
the  result  of  the  motion,  but  had  neglected  to  do  so;  that 
the  sheriff,  on  being  written  to  on  the  S6th  by  the  plaintiff, 
and  required  to  go  on  with  the  execution,  proceeded  to 
make  preparations  for  selling  the  goods;  but,  on  the  SOth, 
he  received  a  letter  from  the  attorney  for  Joseph  Allen,  re- 
minding him  of  the  claim  made  by  him  under  the  bill  of  sale; 
and  that  he  asked  for  an  indemnity^  but  the  attorney  refus- 
ed to  give  it  The  sheriff  till  then  supposed  that  Joseph  Al* 
ten  had  abandoned  his  claim,  his  attorney  not  having  writ- 
ten to  the  sheriff  as  he  had  promised,  and  there  being  good 
grounds  to  suppose  the  bill  of  sale  to  be  fraudulent,  Joseph 
AUen  being  a  brother  of  the  defendant  and  employing  the 
same  attorney,  and  being  also  very  poor,  and  unable  to 
lend  the  sum  for  which  it  was  alleged  the  bill  of  sale  was 
given,  and  Robert  AUen  being  allowed  to  continue  in  pos- 
session. These,  he  said,  were  the  real  facts  of  the  case.  If 
the  Court  would  not  allow  a  supplemental  affidavit  to  be 
made,  he  contended,  that  the  fact  of  the  motion  in  Hilary 
Term  being  made  to  set  aside  the  proceedings  in  the  ac- 
tion could  be  known  by  reference  to  the  officers,  when  it 
would  appear  that  it  was  not  disposed  of  till  the  23rd  of 
January,  and,  excluding  that  day  and  the  day  of  making 
the  affidavit,  which  was  sworn  on  the  30th,  and  had  to  be 
sent  to  Town  from  Suffolk,  there  were  only  six  days;  and 
he  submitted  that  that  could  not  be  considered  such  an 
unreasonable  delay  on  the  part  of  the  sheriff,  as  to  disen- 
title him  to  relief  under  the  act,  which  was  remedial  in  its 
nature,  and  ought  to  be  construed  liberally;  and  that  the 
sheriff,  if  he  had  applied  before  the  rule  was  disposed  of. 
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IS3.1.         would  bare  been  told  he  had  come  too  soon  &nd  unnecea- 
^~^      sarUy. 

Per  Curiam. — (Having  inquired  of  the  o6Scer,  who  re- 
ferred to  his  book,  from  which  it  appeared  that  the  rule 
was  not  discharged  till  January  S3rd.) — We  cannot  allow 
a  supplemental  affidavit;  the  sheriff  should  have  come 
prepared  in  the  first  instance  with  an  affidavit  accounting 
for  the  delay.  If  the  sheriff  could  not  come  at  once  to 
the  Court,  but  was  delayed  by  the  rule,  it  was  his  duty  to 
have  watched  the  rule,  and  have  come  within  four  days 
after  it  was  discharged;  that  would  have  enabled  the  other 
parties  to  appear  in  the  same  term.  If  the  sheriff  will 
come  with  such  a  general  affidavit,  he  puts  himself  at  the 
mercy  of  the  affidavits  which  may  be  produced  on  the 
other  side. 

Baylby,  B.— It  is  not  at  all  clear  that  the  sheriff  ought 
not  to  deny  collusion;  and  I  think  the  sheriff  ought  to 
pay  the  costs. 

Rule  discharged,  with  costs. 
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defendant  haying  been  arrested  for  more  than  was  found         1S33. 
to  be  due,  the  plaintiff  by  that  act  was  not  entitled  to  his 
costs,  and  that  the  Court  had  no  discretion,  the  act  being 
imperative.     He  cited  Day  v.  Pictan  (a),  and  Donlan  v. 
Brett  (6). 

Per  Curiam. — This  act  has  never  received  such  a  con- 
struction  as  is  now  contended  for.  The  question  always 
has  been,  whether  there  was  reasonable  or  probable  cause. 
It  b  clear  here  that  there  was.  The  plaintiff  was  ignorant 
of  any  part  of  the  goods  being  returned ;  and  the  defen- 
dant, on  the  first  application,  said  he  would  look  into  the 
account;  but  he  does  not  appear  to  have  made  any  objec- 
tion to  the  plaintiff  that  he  had  charged  improperly  for 
the  urn.  The  defendant  is  bound  to  make  out  a  want  of 
reasonable  or  probable  cause ;  and  if  he  had  advertised 
the  plaintiff  of  the  return  of  the  urn,  and  had  then  been 
arrested,  that  might  have  shewn  a  want  of  reasonable  cause. 
In  the  cases  cited,  the  Court  thought  there  was  no  rea- 
sonable ground  to  arrest.  Under  the  discretion  which  the 
act  gives  to  the  Court,  we  think  there  is  no  pretence  for 

the  motion. 

Rule  refused. 

(II)  6 M.&  R.  31;  S.  C.  10 B.  &         (h)  5  M.  &  R.  29;  S.  C.  10  B. 
C.  120.  &  C.  117. 


mti  to 


Farrell  v.  Dale. 

XyOWLING  moved  to  make  absolute  a  rule  to  compute  a  rule 

on  a  bill  of  exchange.     The  affidavit  stated  that  the  rule  at^n'^r^f 
nisi  had  been  served  on  the  defendant  at  York^  but  it  was  ***y  ^^^  ^" 

to  be  shewn,  is 

on  the  day  cause  was  to  have  been  shewn.    Ten  days,  how-  insufficient  to 

autliorize  mak- 
ing the  rule  ab- 
solute, although  ten  days  have  elapsed  since  the  service. 
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ever,  had  now  elapsed ;  and,  aa  cause  was  never  shewn  till 
the  day  after  the  day.  named  on  the  rule,  he  submitted 
that  the  Court  might  grant  the  rule. 

GuRNEY,  B.  (a) — Parties  who  are  guilty  of  such  negli- 
gence ought  to  suffer  for  it.  The  rule  may  be  enlarged 
for  a  week,  and  there  must  be  fresh  service. 

Rule  accordingly. 

(a)  The  only  judge  in  Goort. 


HiLDYARD  t.  BaKBR. 

The  Conn  un-  TYRfTHITT  applied  on  behalf  of  the  sheriffof  Middle- 
murn  onTiirii  **i^>  *<>  enlarge  the  return  to  a  writ  of  elegit  to  the  last  day 
■Uh  dT'  " '"  "^  '^"""  '^^^  *"'  ^^  delivered  to  the  sheriff  on  the  3rd 
ttmbie,  not  even  of  April,  returnable  on  the  15tb.  The  goods  were  seized 
piiiutiE  on  the  6th ;  but  it  was  represented  to  the  sheriff  that  the 

action  would  probably  be  settled  -,  and,  under  that  impres- 
sion, he  allowed  the  time  for  the  return  to  expire. 
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1833. 

ToNLiNsoN  and  Anotheri  Executors,  v.  Nanny,  Clerk. 

X  HIS  was  an  action  of  assumpsit  by  the  plaintiffs  as  ex-  it »  too  late  to 
ecutors.     The  declaration  contained  counts  on  promises  oiTpromb^^o" 
to  the  testator,  and  also  a  count  on  an  account  stated  by  *•*•  piwnUffi  ■» 

1J/.J  -1  !••«»  executori,  after 

the  defendant  with  the  plaintiffs,  as  executors,  of  money  the  cause  has 
due  to  the  plaintifTs  as  executors,  and  a  promise  to  pay  down  to  trial  at 
to  them  as  executors.     The  defendant  pleaded  the  general  ^^  ■«»««*• 
issue  and  the  statute  of  limitations,  and  paid  a  sum  of  mo- 
ney into  Court  generally.     A  summons  had  been  taken 
out  before  the  Judge  at  the  assizes,  to  strike  out  the  last 
count  where  the  promise  was  laid  to  the  plaintiOs  as  exe- 
cutors; but  the  learned  Judge  refused  the  order.     At  the 
trial  the  plaintiffs  failed  in  proving  that  more  was  due  by 
the  defendant,  within  the  period  of  six  years,  than  was 
covered  by  the  sum  paid  into  Court,  and  the  defendant 
had  a  verdict.     There  was  no  evidence  of  any  liability  of 
the  defendant  to  the  plaintiffs  as  executors. 

CoUingham  now  moved  for  a  rule  to  shew  cause  why 
the  count  on  the  account  stated  with  the  plaintiffs  as  ex- 
ecutors should  not  be  struck  out  of  the  declaration,  with 
the  view  of  preventing  the  plaintiff  from  being  charged 
personally  with  the  costs.  The  attorney  swore  that  he 
knew  nothing  of  that  count  being  in  the  declaration  till 
the  time  of  the  application  to  the  Judge  at  the  assizes. 

Lord  Lyndhurst,  C.  B. — You  made  your  election  vhen 
you  drew  the  declaration;  by  introducing  that  count  you 
probably  alarmed  the  defendant  very  much ;  it  was  too 
late  therefore  to  apply  at  the  assizes,  and  you  are  too  late 
now.  The  attorney  ought  to  have  known  what  counts 
the  declaration  contained. 

Rule  refused. 

VOL.  II.  C 
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1833. 

Cornish  r.  King. 

Where  ihede-    JSALL  moved  On  behalf  of  tbe  plaintiff  in  this  action  for 
In  ready  fur-      leavo  to  enter  an  appearance  for  the  defendant  under  s.  S, 
^?ti«rt  «lir  "f  *^^  2  ^"'-  *>  <=-  39  (a).     Tbe  affidavit  of  the  officer  to 
not  «iiow  an  op-  whom  the  sheriff's  warrant  on  the  distringa*  was  given, 
enured  for  him   Stated  that  lie  had  attended  several  times  at  the  defendant's 
■■Ho  bMHi'and''   residence,  and  each  time  left  a  copy  of  the  distringas!  but 
■on  iMi  invniBt.  the  answer  was,  that  the  defendant  was  not  within,  and  he 
unieiaitiaai'Dni  was  further  told,  that  there  was  nothing  there  of  the  defen- 
dant hMnogoods  dant's  to  take,  as  the  lodgings  were  let  to  him  ready  fumish- 
Xriff^  kv      ^'^-    '^^^  affidavit  further  stated  that  nulta  bona  and  non  est 
inventus  had  been  returned;  and  that,  since  the  issuing  of 
the  writ,  an  offer  had  been  made  to  pay  five  shillings  in 
the  pound ;  and  also,  that  a  clerk  of  some  attornies  had  ap> 
plied  for  copies  of  the  summons,  &c.,  but  refused  to  un- 
dertake to  appear. 

Bayley,  B. — Your  affidavit  must  be  amended,  by  add- 
ing that  the  defendant  has  no  effects  elsewhere  that  can  be 
taken,  and  then  you  my  have  your  rule. 
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demand  stated  the  goods  to  have  been  delivered  at  van-  1833. 
ous  times,  between  the  1st  of  October,  183 1 »  and  Septem- 
ber, 1832.  There  was  no  proof  of  any  goods  having  been 
sold  or  delivered  during  that  period ;  but  there  was  proof 
of  goods  having  been  sold  and  delivered  in  May  and  June, 
1831.  It  was  objected  that  the  plaintiff  could  not  recover 
for  those  latter  goods,  inasmuch  as  they  were  not  covered  by 
the  particulars.  The  defendant,  however,  called  a  witness 
to  disprove  the  plaintiff's  case.  A  rule  nisi  having  been 
obtained  to  set  aside  the  verdict  for  the  plaintiff,  and  to  en- 
ter a  nonsuit  upon  the  objection  taken  at  the  trial — 

Hutchinson  shewed  cause. 

Mansel  supported  the  rule. 

Per  Curiam. — There  were  no  other  dealings  proved 
than  those  in  May  and  June,  and  therefore  the  particu- 
lars must  be  supposed  to  have  referred  to  them.  It  is  not 
pretended  there  was  surprise ;  and,  if  the  defendant  was 
not  misled,  there  was  no  ground  for  a  nonsuit. 

Rule  discharged. 


Okill's  Bail. 
X  HE  affidavit  of  justification  in  this  case  stated,  that  the  The  affidavit  of 

,     .,  11  'j'^o  1  J  jiutiBcation 

bail  was  a  housekeeper  residing  at  &c.,  and  was  possessed  *j^^^  ^grec  with 
of  certain  property,  to  wit,  of  &c.,  over  and  above  his  just  ^^  ^^^^\  **  ^' 
debts,  and  any  other  sum  for  which  he  was  bail;  and  that  that  it  is  equi- 
his  property  consisted  of  stock  in  his  trade  of  &c. 

Upon  an  objection  to  the  affidavit,  that  the  bail  only 
swore  to  possession — 

Addison  endeavoured  to  support  the  affidavit,  contend- 
ing that,  taking  it  altogether,  the  bail  swearing  that  his 

r  o 
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1833.         property  consisted  of  stock  i«  his  trade,  it  sufficiently  ap- 
Okili'i  Bail     P^fti^  ^liBt^  he  was  iDorth  that  property;  and  that  the  pos- 
session was  not  merely  colourable. 

GuRKEY,  B. — The  form  must  be  adhered  to;  a  great 
deal  of  time  will  otherwise  be  occnpied  in  every  case  in 
discussing  whether  what  is  said  is  equivalent  to  what  ought 
to  have  been  said. 

"inme  was  given  to  amend. 


PiaooTT  V.  Kemp, 

new  irilThM-  ^^  *he  fourth  day  of  the  term,  the  Court  of  King't  Bench, 

ing  been  taoiti  (,„  jhe  motion  of  Kelly,  for  the  defendant,  had  eranted  a 

Ibrbr  miit^a  ,              -                       -  .  -       i                                                          ^ 

In  a  wrong  rule  mst  for  a  new  trial  in  this  cause  on  two  grounds.     On 

miuake  not        ^he  next  day,  it  was  discovered  that  the  action  had  been 

Sr''"^^dli     bfoi'Bht  in  the  Exchequer,  and  thereupon — 

after  the  flrit 

four  ivjt  q{  ibe 

term  had  tisin-        Kclfy  applied  to  this  Court  for  a  new  trial  on  the  same 

undlc'ihe'ci^'-     grounds;  and  he  submitted,  that,  though  the  motion  was 
""""""•■■'"    not  made  in  this  Court  within  the  first  four  days,  as  it 


EASTER  TERM,  3  WILL.  TV.  ^1' 

1833. 

Cliffb  r.  Prossbr. 

M^OLLETT shewed  cau8e»  against  a  rule  which  had  been  Where  there 
obtained  by  Richards,  for  referring  back  to  the  Master  nl^j^nw  ot 
the  bill  of  costs  of  Mr.  France,  the  plaintiff's  attorney,  and  {jJJ,**on"Se*'^ 
for  reviewing  his.  taxation,  and  for  striking  out  certain  of  an  attorney, 
items  therein.    The  plaintiff,  it  appeared,  was  the  admin-  unnecessary 
istratrix  of  a  Mr.  CUfe,  who  had  granted  a  lease  to  the  ^u^'or'der^rolL 
defendant,  and,  after  Mr.  Cliffe's  death,  the  rent  being  <^«»  ^  be  db- 

,,..«,,  allowed  on  tax- 

in  arrear,  the  plaintiff  employed  Mr.  Prance,  as  her  at-  ation,  without 

torney,  to  take  proceedings  against  the  defendant.     He  right  toTifng 
accordingly  commenced  an  action  in  assumpsit;  and  after  fh^J^*****  ^' 
it  had  proceeded  some  way  it  was  discovered  that  there     Affidavits 

,  ,  1      •     «  1         /•  u>^d  before  the 

was  a  lease  under  seal;  it  became  therefore  necessary  to  Master  on  the 
commence  a  new  action,  and  the  former  proceedings  were  J^^^,^nnot  be 
entirely  useless;  the  Master,  who  called  in  Mr.  CoUeii  to  »««ion8hew- 

•  ing  cause 

his  assistance,  had  allowed  the  costs  of  the  former  pro-  against  a  rule 
ceedings  in  assumpsit.  It  was  sworn  on  the  part  of  Mr.  the  uzadonf 
France,  that  he  knew  nothing  of  the  lease,  and  that  the  ««>}"•  Aey  are 

^  referred  to  in 

plaintiff  had  never  mentioned  it  to  him:  but,  on  the  other  the  rule;  a  no- 
side,  it  was  contended,  he  must,  or  ought  to  have  known  ^^n  bemused  u 
of  it,  and  that  it  was  his  mistake  to  bring  assumpsit  in-  "^^  sufficient. 
stead  of  covenant.     Mr.  France  had  succeeded  to  a  busi- 
ness, and  the  lease  was  prepared  in  the  time  of  his  prede- 
cessor, but  in  the  same  office.     It  was  now  contended  that 
the  mistake  on  the  part  of  Mr.  France  was  sufficiently  ac- 
counted for,  and  that  there  was  not  such  gross  negligence 
as  to  deprive  him  of  his  right  to  recover  those  costs,  and 
unless  it  was  a  very  clear  case  the  Court  would  not  inter- 
fere. 

The  Court,  however,  said  there  were  authorities  to  shew 
that  ignorance  of  law  is  crassa  negligentia;  and  they  made 
the  rule  absolute  for  striking  out  the  items  objected  to. 
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1833.        but  ffitbout  prejudice  to  the  right  of  Mr.  France  to  bring 
Cliffb       *"  action  to  recover  them. 

oncR.  This  case  was  partly  beard  on  a  former  day;  but,  on  that 
occasion,  Richards  objected-to  certun  affidavits  being 
read  by  FoUett;  they  had  b^n  read  before  the  Master, 
but  were  not  referred  to  in  the  rule,  though  notice  bad 
been  given  that  they  would  be  used  on  shewing  cause,  and 
also  the  lease  referred  to:  but 

Bayley,  B.  saying,  that  he  thought  the  notice  was  not 
sufficient,  and  that  the  rule  msi  should  also  have  referred 
to  tliem — the  rule  was  allowed  to  be  enlarged,  on  payment 
of  the  costs  of  the  day. 


ToNKS  V.  Fisher. 
After  time  ro        frlLLMORE  shewed  cause  agaiost  a  rule  for  changing 
Motltt^'the  thevenuefrom  ioMrfon  to  fFancic*«Ai>e;  the  declaration 
Court  wUi  noi     being  in  assumpsit  on  the  money  counts. 


a  be  changed. 


Bayley,  B. — It  ought  to  have  been  absolute  in  the  first 


EASTER  TERMj  3  WILL.  IV.  Q3 

principle  that  the  venue  cannot  be  changed  after  time  given         1K33. 
to  plead  on  the  usual  terms,  and  taking  short  notice  of  trial. 


Alexander. — My  affidavit  states  that  the  cause  of  action 
arose  in  Warwickshire ^  and  that  all  the  witnesses  live  in 
WaruAcksMre* 

Baylby,  B« — You  do  not  say  that  there  are  any. 

Alexander. — The  only  question  is,  whether  we  are  pre- 
cluded by  the  terms  given. 

Per  Curiam, — ^The  rule  must  be  discharged. 

Rule  discharged,  with  costs. 


V, 

Fisher. 


Erle  v.  Wynne. 

e/»  JERVIS  obtained  a  rule  nisi  under  the  43  Geo.  3,  c.  wheretbcpiain- 
46,  s.  3,  that  the  defendant  should  have  his  costs,  he  hav-  gu^  ^\^^^  t^at 
ing  been  arrested  for  28/.  and  upwards,  and  the  verdict  [egtg^^^'d^Jff^^^^^ 

being  for  5/.  only.  dant,  and  a  mo- 

tion is  made  to 
give  the  defen- 

CoiHngham  shewed  cause.— This  was  an  action  for  beer  Snaer'^ihr^ 
supplied  to  the  defendant,  and  was  tried  at  Chester  at  the  Geo.  3,  c.  46, 

r  A-  \       n  HiT-r*  -n         i  rwii   .  •  ^^®  Court  Will 

JLent  Assizes,  before  Mr.  Baron  Bayley.     This  motion  take  into  their 
cannot  be  maintained,  unless  there  is  an  absence  of  all  rea-  Jhrway*ii°" 
sonable  and  probable  cause.     There  can  be  no  doubt  that  *^*"'^^  ^^^  ^^^^ 

•  i»  ^^  contracted: 

the  quantity  of  beer  was  delivered:  it  was  proved  by  three  and,  therefore, 
witnesses.     One  part  of  the  amount  was  for  beer  delivered  sued  for  was^for 
from  October  to  December,  to  the  amount  of  16/.,  and  the  ^''Z  ''7'^lf  ^"^ 

'  'a  person  wno 

remainder  between  Jitintiarvand  March;  it  was  also  proved  ^"  habitually 

1      1  *  1  drunk,  and  the 

that  the  accounts  had  been  frequently  delivered,  and  though  Court  thought 

the  plaintiff  was 
not  entitled  to 

recover  it : — Held,  that  this  was  a  case  of  want  of  probable  cause  within  the  meaning  of  the  act, 

though  the  beer  was  proved  to  have  been  delivered. 
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the  defendant  now  denies  it ;  be  never  disputed  tlie  amount, 
and  on  one  occasion,  be  said  be  would  try  and  get  some  mo- 
ney by  the  sale  of  some  property.  The  plaintiff  is  a  poor 
man,  and  keeps  a  beer  shop ;  but  it  is  objected  that  the  de- 
fendant got  drunli  at  the  plaintiff's  house,  and  nas  in  the  ha- 
bit  of  meeting  other  people;  but  the  plaintiff  ought  not  to 
suffer forthedefendant'smisconduct.  The  plaintiffrrcquent- 
ly  remonstrated  with  him  about  drinking  so  much.  The 
learned  Judge  told  the  jury  he  thought  they  ought  not  to 
give  credit  for  the  beer  supplied  whilst  he  was  drunk ;  and 
the  jury  gave  only  51.,  but  the  debt  had  not  been  before  dis- 
puted; the  defendant  had  some  property  of  his  own,  and 
bad  offered  to  pay  tlie  plaintiff  201.,  without  costs,  and  lo 
let  a  tenant  of  his  pay  his  rent  to  the  plaintiff;  and  when  the 
plaintiff  had  acceded  to  this  arrangement,  and  had  desired 
his  attorney  not  to  proceed  further,  the  defendant's  attor- 
ncy  said  he  should  not  do  it.  The  plaintiff  has  already  suf- 
fered by  losing  his  debt,  but  it  cannot  be  said  that  he  bad 
no  reasonable  or  probable  cause  for  arresting  the  defen- 
dant. 

/.  Jervis. — It  was  proved  that  the  defendant  was  charged 
with  thirty-six  quarts  of  beer  in  one  day.     The  defendant 
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was  satisfied.    The  supply  was  improperly  made,  and  I         1833. 
think  this  may  have  a  very  beneficial  effect. 

VauohaNi  B. — I  think  the  defendant  ought  to  have  his 
costs.  The  plaintiff  had  no  reasonable  ground.  The  ale 
was  supplied  when  it  ought  not  to  liave  been,  and  the 
plaintiff,  therefore,  not  being  entitled  to  recover  for  it,  ought 
not  to  have  sued  him  for  it.  The  defendant  has  no  means 
of  judging  whether  he  was  supplied  with  the  quantity 
charged.  The  jury  thought  he  had  been  charged  with 
too  much. 

BoLLAND,  B. — No  jury  could  sanction  such  a  proceed- 
ing. 

Rule  absolute,  and  no  action  to  be  brought. 


Shaw  r.  Roberts. 

\yOMYN  apph'ed,  on  behalf  of  the^Sheriff,  for  a  rule  nisi  where  the  She* 
under  the  Interpleader  Act  (a),  and  that  the  Court  would  [|^^  court  fw  a 
allow  cause  to  be  shewn  at  Chambers.  ">i«  "o^*'  **>« 

interpleader  act, 
caiue  cannot 

Bayley,  B. — The  first  section  of  the  act  gives  autho-  ^gnSew.*' 
rity  to  a  Judge  at  Chambers,  but  the  sixth  section,  as  to 
Sheriffs,  does  not.     You  may  take  a  rule  itm,  but  cause 
cannot  be  shewn  at  Chambers. 

Rule  nisi  accordingly. 

(a)  1  &  2  Will.  4,  c.  58,  s.  6;  the  case  of  Cook  v.  AlUn,  ante,  p. 
2  Dowl.  Stat.  571.  This  Court  11,  though  it  was  the  lost  day  of 
refused  a  similar  application  in      Hilary  Term. 
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(be  bail-bond 
onlhe  lllh, 
■nd  iasuetl  a 
writ  against  the 

day,  tbe  bail- 

farreitedlill  the 
lllh, but  the 
writ  igainat  the 


Alston  z>.  Underhill. 
A  HESSIGER  had  obtaiaed  a  rule  nut  Tor  setting  aside 
proceedings  od  the  biul-bond,  with  costi,  and  also  the  costs 
of  the  application,  on  the  ground  of  irregularity,  the  ac- 
tion on  the  bail-bond  having  been  commenced  too  soon. 
The  defendant  was  arrested  on  the  1st  oi  April,  for670^/ 
an  assignment  on  the  bail-bond  was  taken  on  the  lOth; 
tbe  writ  against  tbe  bail  was  issued  on  the  suae  day,  and 
it  was  served  on  the  bail  on  April  the  1 1th;  Eatter-day 
was  on  the  7th;  the  Thursday  heiotevas  on  tbe  4tb;  and 
tbe  Wednesday  ailer,  on  the  lOth.  The  affidavit  of  the 
attorney's  clerk  stated,  that  the  bail  attended  to  justify  on 
the  morning  of  the  lltb,  at  the  Chambers  of  Mr.  Baron 
Vaaghan;  that  he  had  been  instructed  to  justify  bail  in 
due  time ;  but  that,  by  a  misapprehension  that  the  rule  of 
Easter  Term,  2  ff^ill.  4,  that  the  days  between  Thursday 
next  before,  and  the  Wednesday  next  after  Easier-day, 
should  not  be  reckoned  or  included  in  any  rules  or  notices 
or  other  proceedings,  except  notices  of  trial,  and  notices 
ofinquiry,  was  in  force,  he  thought  be  should  have  had 
the  same  time  nftei  the  lO^h  April  as  he  had  on  the  4th. 
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that  act^  the  lait  day  for  putting  in  bail  was  the  10th«  and         1833. 
the  writ  was  not  served  on  the  bail  till  the  1 1  th. 


Baylbt^  B. — The  question  is,  when  was  it  sued  out. 

Erie. — The  old  cases  shew  that  the  writ  is  not  the  com- 
mencement of  the  action  against  the  will  of  the  plaintiff. 
It  is  laid  down  in  the  notes  to  MeUor  y.  fFaUcer  (a),  that 
the  bill  of  Middlesex  or  latitat  may  be  considered  by  the 
plaintiff,  either  as  the  commencement  of  the  action,  or  as 
process  to  bring  the  defendant  into  Court,  as  it  best  serves 
his  interest* 

Bayl£Y,  B. — According  to  the  old  law,  if  you  sued  out 
your  writ  too  soon  it  was  irregular. 

Erie. — In  the  case  of  Best  v.  Wilding  (b)  the  writ  was 
sued  out  too  soon,  but  the  arrest  was  not  till  after  tlie 
cause  of  action  had  arisen ;  and  it  was  held  that  the  plain- 
tiff might  prove  a  cause  of  action  which  had  accrued  after 
the  writ  was  sued  out. 

Bayley,  B. — The  summons  is  now  considered  to  be  the 
commencement  of  the  action. 

Erie. — The  summons  only  operates  against  the  defen- 
dant till  it  is  served ;  and  if  the  service  is  the  time  to  be 
looked  to,  though  the  summons  was  here  issued  on  the 
10th,  yet,  as  it  was  not,  in  fact,  served  till  the  Uth,  when 
the  bail-bond  was  forfeited,  the  proceeding  was  regular. 
He  also  cited   Dent  v.  Weston  (c).     At  all  events,  the 


days;  and  if  the  last  of  such  tight  be  considered  as  the  last  of  such 

days  should  happen  to  fall  on  any  eight  days, 

day  between  the  Thursday  before^         (a)  2  Wms.  Saund.  1  c  note. 

and  the    Wednesday  after  Easter-  (6)  7  T.  R.  4. 

day,  thtn,  in  every  such  case,  the         (c)  8  T.  R.4. 

Wednesday  after  Eaiter-day  shall 


Alstow 

V. 

Uhogruill. 
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Court  vill  not  give  costs,  as  there  was  a  mistake  on  both 
sides. 

Thesaiger  cited  the  rule  of  H.  T.  2  W.  4,  c.  24,  that  no 
bail-bond  taken  in  London  or  Middletex  shall  be  put  in 
suit  until  after  the  expiration  of  four  days,  nor,  if  taken 
elsewhere,  till  after  the  expiration  of  eight  days  exclusive 
from  the  appearance  day  of  the  process. 

Baylet,  B. — That  rule  was  promulgated  before  the 
late  act,  and  therefore  does  not  apply  to  this  case,  which 
arises  on  an  act  passed  since.  Nobody  could  suppose  that 
the  rule  of  B.  T.  2  fV.  4,  applied  here  ;  but  the  plaintiff 
is  clearly  irregular;  for,  he  was  not  entitled  to  sue  out  his 
writ  till  he  had  a  cause  of  action;  and,  upon  being  served 
with  this  rule,  he  ought  to  have  abandoned  his  proceed- 
ings.   The  rule  must  be  absolute  with  costs. 

The  rest  of  the  Court  concurred. 

Rule  absolute,  with  costs. 
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given  two  days  before  the  expiration  of  the  original  notice,  1B33. 

which  was  for  Monday,  June  Srd,  and  ought  to  have  been  wardle 
given  on  Friday,  instead  of  Saturday.    The  cause  ought  v. 

also  to  have  been  entered  on  Friday,  but  it  was  not. 

Dunbar  shewed  cause. — He  contended  that  there  was  a 
sufficient  notice,  one  day  being  reckoned  inclusive  and  the 
other  exclusive.  He  cited  Stafford  v.  Thompson  {a),  where 
the  commission  day  was  on  Monday,  and  notice  of  counter- 
mand on  Saturday;  and  the  Court  held  the  countermand 
to  be  regular.  Sunday  is  to  be  reckoned  one  of  the  days,  if 
it  happens  first  or  in  the  middle.  Rule  eight  (6),  only  says, 
that,  in  all  cases  in  which  any  particular  number  of  days, 
not  expressed  to  be  clear  days,  is  prescribed  by  the  rules 
or  practice  of  the  Court,  the  same  shall  be  reckoned  exclu- 
sively of  the  first  day,  and  inclusively  of  the  last  day,  un- 
less the  last  day  shall  happen  to  fall  on  a  Sunday,  Christ' 
mas-day,  Good  Friday,  or  day  appointed  for  a  public 
fast,  in  which  case  the  time  shall  be  reckoned  exclusively 
of  that  day  also.  Here  the  sitting  day  will  be  a  good  day 
for  notice.  The  cause  was  not  tried  till  Wednesday,  the 
5th,  and  there  has  been  a  waiver  of  the  objection  by  the 
defendant.  Some  doubts  being  entertained  as  to  the  suf- 
ficiency of  the  pleadings,  a  summons  to  amend  was  taken 
out,  and  served  on  the  Saturday,  at  the  same  time  with 
the  service  of  the  notice  of  continuance ;  on  the  Monday 
the  defendant's  attorney  was  seen  on  the  subject  of  the 
amendment,  and  he  was  then  told  that  the  summons  to 
amend  was  abandoned,  and  he  had  notice  not  to  act  upon 
it;  no  objection  was  made  at  that  time,  and  the  defendant's 
attorney,  being  then  in  possession  of  the  notice  of  continu- 
ance, ought  to  have  returned  it,  or  objected  to  it.  He  cit- 
ed Margerem  v.  Makilwaine  (c). 

(«)  2  Barnes,  23?.  {h)  R.  G.  H.  T.  1  W.  4.  (c)  2  N.  R.  509. 
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Bayley,  B. — That  case  is  not  ad  idem.  The  defen- 
dant was  not  bound  to  come  and  tell  you  you  were  wrong, 
and  there  has  been  no  waiver  on  his  part.  A  good  con- 
tinuing notice  could  not  be  given  on  Saturday  for  Mon- 
day, for  Sunday  was  not  a  day  for  that  purpose. 

Rule  absolute. 


Feathbrstonehaugh  and  Another,  Assignees, 
V.  Rebcb. 
A  client  took     IHVTCHINSON  shewed  cause  against  a  rule  which  had 
to  uu  an  aiioT-  been  obtained  by  R.  V.  Rtchardt,  calling  on  the  plaintiffs 
ihVaiMrney'"     ^°  ^bew  cause  why  the  Master  should  not  review  his  taxa- 
hiving  become    tiQ,,  of  ^Qsts  in  this  action,  and  why  the  declaration  and 

banknipt,  (be 

Judge  refiued     subsequent  proceedings  should  not  be  set  aside  for  irregu- 
derforthWpur-   larity. 

I'i^e.'^th  "'  '^^^  plaintiffs  sued  as  assignees  of  Parker  ^  Smith,  at- 
comrocnctd  an  tomies,  who  had  become  bankrupt.  After  the  bankrupt- 
deienduit  bav-  cy  and  before  the  action,  an  application  to  have  the  bill 
o"d<^\fu^o"  taxed  was  refused  by  Mr.  Justice  Patteion;  it  was  con- 
tended before  him,  that  the  property  was  vestc^d  in  the  as- 
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stayed.  The  defendant's  attorney,  not  having  got  the  money         1833. 
up  from  his  client  at  Worcester^  took  out  a  summons  for      fbathcr- 
further  time  to  pay  it  in,  but  the  learned  Judge  refused  to    "tonehauoh 

9* 

allow  further  time:  however,  on  the  2nd  of  Aprils  a  Reece. 
peremptory  summons  was  taken  out,  to  extend  the  time  to 
the  3rd  of  April:  the  plaintiff's  attorney  refused  to  at- 
tend, as  he  said  the  defendant  had  no  right  to  a  gpe- 
remptory  summons;  and  the  Judge  made  an  order,  alter- 
ing the  time  to  the  3rd.  A  copy  of  this  order  was  served, 
and  the  money  paid  in  on  that  day*  On  the  same  day,  a 
declaration  was  filed,  the  notice  of  declaration  being  dated 
the  3rd.  Hutchinson  contended,  that  the  order  to  tax 
having  been  made  "  on  payment  of  debt  and  costs,"  the 
defendant  could  not  now  come  and  say  he  ought  not  to 
pay  them.  There  is  no  authority  on  the  other  side,  and 
costs  are  always  allowed  after  action  brought.  He  cited 
Benian  v.  BuUard  (a),  where  the  Prothonotary  reported 
that  it  was  the  uniform  course  not  to  allow  the  costs  of 
taxation  to  the  defendant,  though  a  sixth  was  taken  off, 
where  an  action  had  been  previously  commenced ;  and  the 
Court  said,  that  the  practice  was  the  law  in  such  cases* 
Where  assignees  are  suing  for  the  benefit  of  others,  they 
are  trustees ;  if  the  defendant  had  had  the  bill  taxed  be- 
fore the  bankruptcy,  he  would  then  have  got  his  costs.  As 
to  setting  aside  the  declaration,  it  appears  to  be  perfectly 
regular,  for,  they  got  a  week  to  pay  the  money,  and,  not 
having  paid  it  in  in  time,  the  plaintiffs  were  entitled  to 
proceed. 

Richards,  in  support  of  the  rule,  contended  that  there 
was  a  difference  between  this  and  other  cases,  inasmuch  as 
a  summons  to  tax  was  taken  out  before  the  action  was  com- 
menced ;  and,  though  the  learned  Judge  refused  it,  he  gave 
no  reason  for  so  doing.  The  assignees  might  now  give  a 
good  reason,  if  there  was  any,  for  its  not  being  taxed. 

(a)  4BiDg.561. 
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The  Master  therefore  ought  not  to  have  allowed  the  costa 
of  taxation.  The  declaration  was  clearly  irregular:  the 
[  action  oughtnot  to  have  been  commenced:  but  the  money 
was  paid  in  before  the  declaration  was  filed ;  the  notice  of 
declaration  was  dated  the  3rd,  the  time  for  payment  did 
not  expire  till  the  3rd ;  and,  therefore,  to  have  got  it  down 
to  Worcester  on  the  3rd,  they  must  have  sent  it  on  the 
2nd,  which  was  clearly  too  early. 

The  Master,  on  being  referred  to  on  this  point,  said,  it 
was  the  practice  to  send  down  into  the  country  before- 
hand, taking  care  that  the  business  is  done  in  town  before 
the  notice  is  served  in  the  country. 

Per  Otriam,— The  act  of  2  Geo.  2,  c.  23,  gives  autho- 
rity to  tax.  The  act  directs  the  bill  to  be  delivered  a 
month  before  action  brought,  and  enables  the  client  to 
have  the  bill  taxed,  though  no  action  is  pending;  and  the 
Court  is  authorized  to  award  costs  of  taxation,  to  be  paid 
in  the  manner  there  pointed  out.  The  cases  cited  where 
costs  have  been  given,  are,  where  the  party,  having  had  full 
opportunity  to  tax,  has  suffered  the  month  to  pass. 
There  is  good  ground  for  making  a  distinction  in  this  case. 
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1833. 

Whalley  r.  Barnett. 

JR.  V.  RICHARDS  had  obtained  a  rule  for  ^n  attach-  Where  to  bre. 
ment,  for  not  paying  certain  money  in  pursuance  of  a  rule  ig  .et  aside,  andi 
of  this  Court.    The  plaintiff  had  issued  execution,  upon  JJJ;^^  bySSe 
which  the. defendant  paid  the  debt  and  costs.    Proceed-  defendant  are 

ordered  to  be 

ings  were  afterwards  set  aside  for  irregularity,  and  it  was  repaid,  the 
part  of  the  order,  that  the  money  levied  and  paid  should  boimd  to^r^y 
be  repaid  with  costs.    The  plauitiff  tendered  444  19#.,  the  ^^i^^^^ee* 
defendant  demanded  462^  \0s.  property j^dhj 

the  defendant. 

Miller  shewed  cause. — ^The  question  is,  whether,  when 
there  is  a  mistake  in  the  process,  and  the  amount  levied  is 
ordered  to  be  refunded,  the  pUintiff  is  bound  to  pay  more 
than  the  officer  ought  to  have  levied.  We  have  tendered 
what  were  the  proper  charges:  if  they  have  paid  more,  it 
is  paid  in  their  own  wrong. 

Richards. — ^The  intention  of  the  Court  was,  that  the 
defendant  should  be  placed  in  the  same  situation.  The 
execution  was  irregular,  and,  by  the  terms  of  the  rule, 
whatever  has  been  paid,  ought  to  be  repaid.  I  was  enti- 
ded  to  set  aside  the  execution  ex  debito  jusiitiis.  If  the 
terms  of  bringing  no  action  had  not  been  imposed,  I  should 
have  recovered  in  an  action  all  that  has  been  lost  by  the 
wrongful  execution:  and  I  am  now  entitled  to  be  put  as 
near  as  possible  in  the  same  situation.  The  Court  has  no 
right  to  impose  the  terms  of  bringing  no  action,  except 
upon  our  being  put  in  the  same  situation.  The  46/.  10#. 
it  composed  of  IS/.  13#.  for  costs,  according  to  the  Mas- 
ter's aUacaiur,  and  SSL  17#.  money  paid  by  us. 

Lord  Lyndhurst,  C.  B.— The  Master  has  looked  at 
the  sum  charged,  and  he  thinks  that  the  proper  sum  to 
have  been  demanded  was  45/.  9^./  upon  that  sum  being 

^Oh.  II.  D  D.  P.  C. 
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paid  in  a  week,  the  rule  for  tlie  attachment  will  be  dis- 
charged. Each  party  will  pay  his  own  costs:  for  one 
asked  too  much  and  the  other  tendered  too  little. 

Bayley,  B.— You  cannot  recover  by  attachment,  unless 
there  has  been  a  demand  of  tb^  proper  sum. 

Rule  accordingly. 


Wbtre  nolict 
of  IrUI  was  gJT' 

cond  ^tting  in 


Isaac  v.  Ctoodmak. 
^/fOMiliS^  moved' for  judgment  as  in  case  of  a  nonsuit. 
Issue  was  joined  this  term  and  notice  of  trial  given  for  the 
second  wttingSi    The  plaintiff  had  given  notice  of  counter- 


countermani}:- 
Held,  Ihit  tbe 
difcDdsnt  cou! 


GuRHEY,  B,,  tbbking  the  motion  premature,  ordered  it 
'  to  be  menUoned  in  full  Court. 


Thomas,  accordingly,  renewed  hia  motion. 

Cowling,  amiciu  curuF,  mentioned  a  case,  which  he  said 
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Ames  and  Another  v.  Rago  and  Others. 

X  HE  plaintiffs  were  rectifiers  at  Bristol;  and  in  May  last  where  gt>oda 
they  received  an  order  for  two  puncheons  of  spirits^  to  be  talne/by  ^aud, 
sent  to  the  order  of  the  bearer :  the  soods  were  sent,  and  •"**  ^^^  plaintiff 

^  commenced  an 

a  bill  of  exchange  for  100/.  was  given,  appearing  to  be  action  against 
drawn  on  R.  Williams^  and  accepted  by  him,  and  there  obtained  the 
were  the  names  of  several  indorsers  upon  it.    The  bill  was  ^'^^^^^^^^ 

'  persons  repre* 

dishonoured,  and  none  of  the  parties  to  the  bill  could  be  ^^^^  ••  ^^ 

found,  except  the  defendant  Ragg,  who  had  had  the  who  could  not 

goods,  and  who  represented  himself  to  have  three  other  ^u^^gavc  * 

persons  partners.     An  action  was  commenced  asrainst  the  ^«*^«  ^  di«con- 

'^  '  ,  **  ,    ,        tinue  the  first 

four,  and  Ragg  was  arrested  in  December ^  on  the  joint  action  without 
process,  and  lodged  in  Lancaster  gaol ;  but  the  other  three  ^d  to  deuin 
partners  could  not  be  found,  and  it  was  believed  that  there  *^*j^^"^  u^^/ '" 
were  no  such  persons  in  existence,  though  the  defendant  the  plaintiff  had 
asserted  that  there  were.    The  writ  was  returnable  in  Hi-  writ  against  hmi 
far^Term,  and  an  alias  had  been  issued  returnable  in  this  "J^^^*^  ^mV 
term.    Under  these  circumstances,  and  to  prevent  Ragg  b>™* 
getting  out  of  custody — 

W.  H.  Watson  applied  for  leave  to  discontinue  without 
payment  of  costs,  or  that  the  defendant  Ragg  might  be 
detained  till  the  other  three  appeared,  the  defendant  hav- 
ing obtained  the  goods  by  fraud. 

Bayley,  B. — Our  course  would  be  to  proceed  to  out- 
lawry against  the  others;  but  you  may  take  a  rule  to  dis- 
continue>  without  paying  costs,  and  that  the  plaintiff  may 
be  at  liberty  to  commence  a  fresh  action  against  Ragg 
alone,  and  declare  before  the  end  of  the  term. 

Rule  granted. 


d2 
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fcDd4iit  had  en- 
ured an  appeu- 
aiK«,  bntths 
plaintiff,  betng 
%nanuit  orit, 
kad  entered  an 
appearance  for 
hitn,  and  gaie 
nadce  ofade- 
clandoD  being 
Bled,  which  the 
defendanl  did 

■ndtheplalnliff 

■ai,  and  iuued 


Rutty  «.  Arbuh. 
i'OLLETT  shewed  cause  against  a  rule  obtained  by 
Archbold  for  putting  aside  the  judgment  in  this  action, 
and,  in  the  mean  time,  to  stay  proceedings.  The  writ  of 
summons  was  served  on  the  defendant  on  the  9th  of  Ja- 
nuary last.  The  defendant  entered  an  appearance  on  the 
lOth,  but  the  plaintiff's  attorney  having  searched  the  ap- 
pearaoce-book  without  finding  it,  entered  an  appearance 
for  the  defendant  on  the  Slat,  and  filed  a  declaration, 
notice  of  which  was  left  at  the  defendant's  residence 
on  the  36th;  On  the  ^th,  the  defendant,  in  a  conversa- 
tion at  a  meeting  of  his  creditors,  admitted  having  received 
the  notiee  of  declaration,  but  said  nothing  about  having 
entered  an  appearance,  or  that  he  had  any  defence.  The 
defendant  did  nothing  till  the  summons  to  compute  came 
on  to  be  heard  before  Gumetj,  B.,  on  the  I2th  otFebruaryt 
and  the  defendant  then  opposed  the  granting  of  the  or- 
der. Htfl  Lordship  heard  all  the  circumstances,  and 
granted  the  order ;  and  it  was  not  until  February  SOtb^ 
that  the  defendant  took  out  a  summons  to  set  aside  the 
proceedings :  execution  having  been  issued  the  day  pre- 
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a  Judge  at  Chambers  can  only  do — namely,  stay  proceed-        1833. 
ingSy  in  order  to  apply  to  this  Courts  and  this  motion  was 
made  within  the  first  four  days. 

Batlet,  B. — ^This  was  a  motion  to  set  aside  the  judg- 
ment for  irregularity,  the  judgment  having  been  signed 
before  any  demand  of  plea.  An  appearance  having  been 
entered,  there  ought  certainly  to  have  been  such  demand, 
unless  something  has  occurred  to  supersede  the  necessity 
of  it*  It  appears,  that,  on  the  26th  o{  January^  notice  of 
filing  a  declaration  was  given:  that  was  irregular,  if  the 
plaintiff  knew  of  the  appearance  being  entered,  because  it 
ought  to  have  been  delivered  to  the  attorney  who  entered 
the  appearance.  The  defendant's  attorney  must  have 
known  that  the  plaintiff's  attorney  was  acting  under  a 
misconception;  and  therefore  he  might  have  told  him  that 
he  had  overlooked  the  appearance,  and  that  the  notice  of 
declaration  was  irregular:  but  he  does  not  do  so,  and 
takes  no  step  to  apprize  the  plaintiff  of  the  irregularity ; 
and,  though  he  met  the  plaintiff's  attorney  on  the  S8th, 
does  not  give  him  any  reason  to  suppose  there  was  any 
thing  irregular.  The  defendant  having  thus  suffered  him 
to  proceed,  the  plaintiff's  attorney  was  justified  in  sup- 
posing that  he  was  right.  On  February  4tb,  judgment 
was  signed;  on  the  11th  a  summons  was  taken  out  to  com- 
pute, but  the  defendant  was  then  too  late;  he  should  have 
objected  to  the  notice  of  declaration  being  filed,  or  have 
given  notice  that  the  proceedings  were  irregular. 

Vauohan,  B. — The  rule  is,  you  must  come  in  the  first 
instance.  Notice  of  declaration  being  filed  was  given  on 
the  S6th  of  January ^  and  the  defendant,  on  the  28th,  ad- 
mits having  rec^ved  it,  yet  he  takes  no  step  till  the  20th 
of  February.  In  the  mean  time,  a  rule  to  compute  was 
taken  out  on  the  9th,  and  heard  on  the  12tli.  It  is  unne- 
cessary to  decide  whether  a  Judge  at  Chambers  can  set  aside 
a  judgment ;  the  defendant  is  precluded  by  his  own  laches. 


1833. 
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GuRNEY,  B. — Tbe  matter  was  fully  discussed  before  ine> 
and  I  thought  you  were  too  late. 

Rule  discharged,  with  costs. 


BM,  that  it 
wu  campeunt 
for  the  Court  to 
tiiixiae  whe- 
ther the  arbitni- 
tor  had  udopted 
the  right  rule. 
The  proper 


Broadhurst  V.  Darlinoton.^ 
1   X  HIS  was  an  action  by  an  attorney  for  the  amount  of  a 
[  bill  of  coats  for  managing  an  estntei  and  preparing  an  ab- 
'  stract.     At  the  assizes,  at  C/iester,  the  plaintiff  obtained  a 
-  verdict  For  400/.,  the  damages  in  the  declaration,  subject 

to  a  reference  to  Mr.  Lloyd,  the  clerk  of  assize,  who  was 

to  have  the  assistance  of  the  Prothonotary,  if  necessary. 

Upon  taxation,  15/.  5i.  lOd.  was  taken  off,  leaving  186/. 

Is.  W.  due  to  tbe  plaintiff. 

Wightman  obtained  a  rule  to  refer  the  bill  back  for  re- 
consideration, upon  the  ground  that  too  much  was  allowed 
for  drawing  and  copying  the  abstract. 


Jokn  Ecant  shewed  cause,  and  contended,  that,  upon 
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be  said  Is.  per  folio  was  allowed  for  drawings  and  8d.  for         1833. 

*^*  Broadhurbt 


Lord  Lyndhurst^  C.  B. — There  is  no  such  rule  as  that. 
The  master  certifies  that  the  proper  charge  is  6s.  8d.  for 
drawings  and  3s.  4fd.  for  copying,  per  sheet  of  40  lines. 
The  sheet  may  or  may  not  contain  10  folios.  If  that  is  the 
rate  at  which  the  charges  have  been  allowed,  they  are  cor- 
rect. 

It  was  ascertained,  upon  calculation,  that  the  arbitrator 

bad  allowed  according  to  that  rate ;   and  tlie  rule  was, 

therefore, 

Discharged. 


p. 

Darlington. 


Robertson  v.  Barker. 

JL  HIS  was  an  action  tried  at  York,  at  thelast  assizes  •     A  After  a  motion 
rule  msi  for  a  new  trial  on  the  part  of  the  plaintiff*  had  been  ha/b^ergrant- 
nioyed  for  on  a  previous  day  in  this  term,  and  granted.         •*^.°"  <;«»;tojn 

'^      :  ^  »  6  points,  it  ia  irre- 

gular to  make 

Heaion  now  moved,  on  the  part  of  the  plaintiff,  within  the  upoJ,  another*" 
first  four  days,  to  rescind  an  order  made  by  Gaselee.  J.,  in  poJn' respecting 

•^  ^  "^  ■         the  same  cause, 

the  cause^  and  that  this  motion  might  come  on  at  the  same  to  come  on  at 

time  with  the  other.     The  plaintiff,  finding  he  had  not  put 

enough  into  his  particulars,  obtained  an  order  of  Gaselee, 

J.,  just  before  the Xeit/ assizes,  to  amend  them;  and  the 

order  was  made,  on  the  t^'rms  of  allowing  the  defendant,  who 

hadpdd  some  money  into  Court,  to  pay  in  a  further  sum. 

The  particulars  were  amended,  and  a  further  sum  was 

paid  into  Court  by  the  defendant  generally.     The  object  of 

the  application  now  was,  that  the  money  paid  in  might 

be  restricted  to  the  common  counts  only. 

BayleYj  B. — A  motion  has  been  already  made  in  this 
case  for  a  new  trial.     I  never  remember  an  instance  of  two 
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gentlemen  making  two  motions  in  the  saaie  cause  to  come 
on  at  the  lame  time.  You  accepted  an  order  on  cerlun 
conditions,  and  now  you  want  to  vary  tfae  conditions.  You 
come  too  late. 


The  other  Barons  concurred. 


Lawson  p.  Case. 

JaANSEL  had  obtiuned  a  rule  niti  for  setting  aside  a 
declaration  for  irregularity.  The  writ  of  summoDB  and 
'  notice  of  declaration  were  to  answer  the  plaintiff  in  an  ac- 
tion of  "  trespass  in  the  case ;"  the  declaration  was  trespass 
on  the  case  i^tm  pronitea. 

Thesnger  shewed  cause.  He  contended  that  the  afB- 
davit  on  which  the  rule  was  obtained  was  defective,  in  not 
giving  the  deponent's  addition  conformably  to  the  late 
rule  (a);  and  by  an  affidavit  of  the  plaintiff's  attomies  it 
appeared  that  the  rule  was  not  served  till  after  9  o'clock 
at  night,  which  was  contrary  to  another  rule  (6).  He  also 
contended  that  the  variance  of  the  process  from  tfae  decla> 
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of  the  attornies  was  not  sufficiently  precise  to  found  such 
an  objection  upon. 

ManseL — ^As  to  the  defect  in  the  affidavit  in  not  stating 
the  deponent's  addition,  it  was  unnecessary,  as  the  depo- 
nent is  the  defendant  in  the  cause.  He  referred  to  a  case 
in  this  Court  where  the  question  had  arisen  on  an  objec- 
tion to  an  affidavit  in  support  of  a  plea  in  abatementi  when 
the  Court  intimated  that  the  addition  was  unnecessary,  the 
affidavit  being  made  by  the  defendant  {a). 
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Vauohan,  B.— In  Tidd*$  Practice  (Jb),  it  is  said,  there 
is  no  necessity  to  give  the  defendant's  addition  in  an  affi- 
davit. 


Lyndhurst,  C.  B. — ^Before  the  late  rule,  there  was  a 

* 

rule  existing  in  the  King's  Bench  (c). 


(a)  See  Poole  v.  Pembrey,  1 
DowL  Phie.  Rep.  693. 

(b)  Fngt  179. 

(c)  See  Rale,M.  T.  15  Car.2, 
K.  B.  In  so  anonymoiiB  case,  6 
Tsunt.  7%  it  was  held,  that  an  af- 
fidavit made  by  a  defendant  in  a 
canse  in  which  he  referred  to  lus 
quality  of  defendant,  was  good, 
though  it  £d  not  give  his  addition  $ 
bat,  the  reason  the  Court  there 
gave  was,  that  there  was  no  rule 
in  that  Court  which  requires  the 
additions  of  deponents  to  be 
given.  In  the  Kin^s  Bench,  such 
a  rule  has  existed  for  a  period  of 
170  yean,  and  neariy  in  the  same 
terms.  The  rule  of  Mich.  16  Car. 
2,  (1663)  is  thus :  "  The  true  place 
of  abode,  and  the  true  addition  of 
every  person  who  shall  make  affi- 
davit in  Court  here,  shall  be  in- 


serted in  such  affidavit.''  In  Jar^ 
rett  V.  DUian,  1  East,  18;  Dargeni 
V.  Vivani^  lb.  330|  Polien  v.  J>e 
Souxop  4  Taunt.  154;  CoUmt  v. 
Gootfyer,  2  B.  &  C.  663,  and 
other  cases,  it  was  held,  that  that 
rule  applied  to  plaintijfi  making 
affidavit;  and  there  seems,  there- 
fore, to  be  no  good  reason  why  it 
should  not  be  applied  to  defendanti 
also.  The  terms  of  the  new  rule 
of  all  the  Courts  are,  it  will  be 
seen,  a  little  ditferent  from  the 
old  rule  of  the  King's  Bench;  it  is 
merely,  that  **  theaddition  of  every 
person  making  an  affidavit  shall 
be  inserted  therein.*'  The  old 
rule  specified  the ''addition"  and 
*'  place  of  abode,"  as  if  they  were 
distinct  things:  and,  in  Collins  v. 
Goodyer,  2  B.  &  C.  663,  a  dis- 
tinction   appears   to   have    been 


•  • 
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The  Court  held  that  the  words  of  the  rule  were  so  ge- 
neral, "  that  the  addition  of  ffD«-^  person  making  an  affida- 
vit shall  be  inserted  therein,"  that  it  applied  as  much  to  an 
affidavit  made  hy  a  defendant  as  by  any  other  person;  and 
discharged  the  rule. 

Rule  discharged,  with  costs. 

drawn  between  them  {    but  the  dant's  n&ine,  and  to  include,  there- 
term  "  addition,"  generallr,  would  fore,  big  deicription,  as  weU  w 
seem  to  inclade  every  thjng  that  his  place  of  abode, 
can  be  usefully  added  to  a  defeA- 


JoNES  V.  Price. 
\  diiiriagat  foi  A^LATT  moved,  that,  leaving  a  copy  of  the  process  at  the 
ouaawry  maj  defendant's  last  place  of  abode,  and  sticking  up  a  copy  in 
u^^d^lm-  ''*®  office,  should  be  deemed  good  service.  It  was  sworn 
■uncei  which  that  the  defendant's  only  residence  was  at  the  Fleet  prison, 
lie  the  piuDiiS'  and  that  he  had  sold  off  all  bts  goods.  The  deponent 
10  compel "u"     stated,  that  he  had  been  to  the  prison  several  times,  with 


ed  in  ihe  Ex-     and  that,  if  a  copy  were  put  up  in  the  office,  thie  defendant 
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ficient  18  not  shewti  to  entitle  yoU  to  have  a  distringas  for 
appearance.  You  may  hare  a  distringas  for  the  purpose 
«f  going  to  outlawry^  on  the  return  of  nulla  bona  and  nan 
est  nwentus. 


i8da 


A  distringas  granted  for  outlawry,  but  not  for 
appearance. 

could  nol  be  outlawed  therein.  1  5,  expressly  gives  this  Court  ju- 
Price,  d09;  "Rdd,  38,  132;  but  risdiction  by  summons  and  out- 
the  late  act  of  2  WiU.4^  c.  39,  s.     Uwry. 


Haines  v.  Nairn. 

X  HE  defendant  having  been  arrested  in  this  action  for  when  a  motion 
^,000/.  and  upwards^  paid  into  Court  in  lieu  of  bail  the  sum  ^^^^  ^tmoncy 
of  2,000/.  with  2W.  for  costs,  under  the  7  &  8  Geo.  4,  c.  71.  paid  into  Court 

by  a  defendant 

There  was  a  verdict,  by  consent,  for  the  plaintiff,  for  2,705/.  in  lieu  of  ball, 
A  judge's  order  was  then  obtained  by  consent,  for  having  uon7houid  ^^ 
the  sum  of  2,020/.,  the  money  paid  into  Court,  paid  out  gjj^r  of^e  "^ 
to  the  plaintiff;  but  the  officer  claimed  poundage,  which  Treasury. 
the  plaintiff  declined  to  allow.     The  claim  was  said  to  be  poundage  can- 
made  under  a  rule  of  James  1  (a).     The  plaintiff  took  out  on'ii^„'e?r'* 
the  money  minus  the  poundage;  and  thereupon —  paid  in,  where 

^  ..  °  .         *^  it  is  not  suflScl- 

ent  to  satisfy  the 

Hill  applied  to  the  Court  to  be  allowed  to  take  out  the  puin^tirs  vert 

diet 


(a).  The  rule  alluded  to  was 
probably  a  rule  of  Hil.  5  Jac.  1, 
''That  every  party,  at  whose  re- 
quest any  sums  of  money  shall  be 
brought  into  Court  here  to  be 
kept,  shaD  pay  to  the  Secondary 
of  the  Cluef  Clerk  of  our  Lord  the 
King  here  for  the  time  being,  for 
the  keeping  of  such  sum  of  mo- 
ney, twenty  shillings  for  every 
100/.;  and  so  according  to  that 


rate  shall  be  pai  for  every  great- 
er or  lesser  sum,  for  the  keeping 
thereof,  as  well  for  a  sum  of  mo- 
ney to  be  brought  in  in  form 
aforesaid,  as  for  a  sum  of  money 
now  remaining  in  Court;  and  for 
a  sum  of  money  under  10/.,  the 
sum  of  two  shillings  shall  be  paid 
for  such  money,  as  used  to  be  paid 
formerly." 
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reminder  of  the  mone; :  he  bad  no  affidavit.  But,  upon  a 
suggestion  from  the  Court  that  it  was  necessary  that  there 
should  be  an  affidavit  to  put  them  in  possession  of  the  cir- 
cumstances, or  else  that  the  Judge's  order  should  be  made 
a  rule  of  Court — he  postponed  his  motion.  On  a  subse- 
quent day,  he  renewed  his  roodon:  he  stated  that  the  offi- 
cers had  now  abandoned  their  claim  to  the  poundage. 

The  Court  thereupon  granted  his  motion :  and,  as  no 
notice  had  been  given  to  the  Treasury,  the  Court  ordered 
the  rule  to  be  served  on  the  solicitor  of  the  Treasury. 

Rule  Mwt  accordingly. 


JOHMSON  V.  MaCDOHALD. 

Where  meni  X^HANNELL  moved  to  stay  proceedings  in  three  ac- 
brosght  on  tbc  -  tions  on  the  same  bail-bond,  on  payment  of  costs  in  one 
iTTt^'S  only,  according  to  the  rule  of  H.  T.  2  W.  4  (o).  He  ad- 
icT  TmUct,  u>     mitted  that  verdicts  had  been  obtained  in  all  the  actions. 

procecdEugt  aa 

,.,».;i,!0,        p^  Cori™.— You  are  too  lale  i 
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Phillips  v.  Drake. 

Chambers  had  obtained  a  rule  niii  for  an  attachment  since  the  ii 
against  a  witness  for  not  obeying  a  subpoena.  mu,  4,  &  7o,  i. 

4,  it  it  no  objec- 
tion to  an  ftffl- 

Huiekinsan  was  about  to  shew  cause^  when—  darit  to  ground 

on  attachment 
against  a  wit* 

Chambers  took  a  preluninary  objection  to  the  affidavit  "^^^^'^^  ^ 
on  which  cause  was  shewn.    It  was  intitled  in  the  Exche-  '^om  before  « 
quer,  but  was  not  sworn  before  a  Baron  of  the  Exchequer/  forent  Court 
it  appeared  to  be  sworn  before  Gaselee,  J.,  a  Judge  of  the  ^[bkh^  mq* 
Comnum  Pleas.    He  contended,  that  a  Judge  had  no  pow-  |f|^^  ^^^ 
er  under  the  1 1  Geo.  4  &  1  WUL  4,  c.  70  (a),  to  take  an 
affidavit  in  a  matter  which  arose  entirely  in  a  Court  of 
which  he  was  not  a  Judge.    Here  the  action  out  of  which 
this  motion  grew  was  in  the  Exchequer,*  and  the  contempt 
mcurred  by  not  obeying  a  subpoena  of  this  Court  was  a 
contempt  to  this  Court  only,  and  not  to  any  other  Court; 
and  that,  therefore,  a  Judge  of  the  Common  Pleas  had  no 
common  jurisdiction  with  the  Judges  of  this  Court,  within 
the  meaning  of  that  act,  in  a  matter  which  was  entirely 
personal  to  this  Court. 

The  Court,  however,  were  of  opinion  that  the  affidavit 
was  properly  sworn,  and  that  the  ''  common  jurisdiction** 
mentioned  in  the  act  was  to  be  understood  with  reference 


(a)  Wluch  enacU,  ^  Thai  every 
Jad^  of  the  sud  Courts,  to  what- 
erer  Court  he  may  belong,  shall  be 
aad  he  is  hereby  authorized  to  sit 
in  London  and  Middlnex,  for  the 
trial  of  issues  arinng  in  any  of  the 
said  Courts,  and  to  transact  such 
bimnessatchamben,or  elsewhere, 


depending  in  any  of  the  said 
Courts,  as  relates  to  matters  over 
which  the  sud  Courts  have  a  com- 
mon jurisdiction,  and  may,  ac- 
cording to  the  course  and  practice 
of  the  Court,  be  transacted  by  a 
nngle  Judge."  See  I  Dowl.  Stat. 
371. 


1833. 
Phillips 
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to  the  subject-matter  of  the  application,  and  not  to  the 
Court  itself. 


Upon  the  merits,  there  was  a  satisfactory  answer;  and 
the  rule  was  discharged. , 

Rule  discharged. 


Wb«r«  ■  euiM 

irbUration,  Ihe 
coiW  being  to 
■bide  the  tvcnl, 

WB9  hroughl  b; 
BD  admiDistn- 
tor,  with 


SptTY,  Administrator,  v.  Webster. 
X  HIS  was  an  action  by  an  administrator.  The  decla- 
ration was  ID  iMsampsit,  and  contained  a  count  for  money 
had  and  received  to  the  use  of  the  plaintiff,  as  administra- 
tor. The  action  was  referred,  and  the  costs  were  to  abide 
"  the  event."  The  arbitrator  awarded,  that  the  plaintifT 
had  no  cause  of  action,  and  was  not  entitled  to  recover,  and 
he  ordered  the  suit  to  be  discontinued. 


Irator,  ind  the 
ubttrMor 
■warded  that 
theplunliffhad 


Hoggins  had  obtained  a  rule  niti  for  an  attachment 
against  the  plaintiff,  for  not  paying  the  costs;  contend- 
ing that  "  the  event"  must  mean  the  "  legal  event;"  and 
that,  as  there  were  counts  on  promises  to  the  plaintiff  as  ad- 
ministrator, he  would  have  been  liable  to  costs,  if  he  had 
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which  must  mean  the  legal  event.    The  plaintiff  is  there-         1833. 
fore  liable  to  the  costs. 

Rule  absolute,  unless  costs  paid  in  a  fortnight. 


Cox»  Assignee,  v.  Tullock. 

JK.  r.  RICHARDS  having  obtained  a  rule  nisi  for  set-  where  there  it 
ting  aside  the  service  of  the  writ  of  summons  in  this  action  ^l^^^^l^. 

with  costs —  iog  had  in  Ta- 

cadon,  and 
there  ii  time  in 

Ball  shewed  cause. — The  irregularity  complained  of  is  ^Jl^oli^a^* 
in  the  service  of  the  writ,  which  was  issued  into  the  county  P*y  y^  a  Jud^ 

^     at  chambers,  it 

o{Surrey,  where  the  defendant  resides,  and  was  s  erved  on  it  imperative 
him  whilst  at  the  chambers  of  Mr.  Justice  Gaselee^  which  ^l^imining  to 
exceeds  two  hundred  yards  from  the  boundary  of  the  coun-  ^„^^  t^t^o 
ty  of  Surrey.  I  oppose  the  rule  on  two  grounds — Firsts  move  to  set 
that  this  application  comes  too  late ;  and  secondly — that  the  ceeding  tiu  the 
irregularity  has  been  waived.  This  rule  was  moved  for  onnext"ierm^* 
on  the  30th  of  Aprils  the  writ  of  summons  having  been  though  there  hat 

*  ^  been  no  inter- 

served  on  the  18th  of  March.   There  was,  therefore,  plenty  mediate  step 
of  time  to  have  applied  to  a  Judge  in  vacation  to  set  aside      There  can  be 
the  process.    The  33rd  rule  of  Hilary  Term,  2  WiU.  4,  "eM^'wUh  a""' 
expressly  provides,  that  no  application  to  set  aside  process  knowledge  of 
or  proceedings  for  irregularity  shall  be  allowed,  unless  "^' 

made  within  a  reasonable  time  (a),  nor  if  the  party  apply- 
ing has  taken  a  fresh  step  after  knowledge  of  the  irregula- 
rity. Then,  as  to  the  waiver:  this  is  an  action  by  the  plaintiff 
as  assignee  of  the  bail-bond ;  there  were  two  actions,  and, 
on  March  18th,  a  summons  was  taken  out  by  the  present 

(a)  In  the  Kin^$  Bench  it  was  advantage  of  a  misnomer  in  the 

held  hyPatte$on,  J.,  that  whejre  the  process.    Etpinasse  for  the  rule, 

writ  was  returnable  November  2nd,  Dompkr  shewed  cause, 
it  was  too  late  on  the  10th  to  take 
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1833.  defendant's  attorney,  calling  on  the  plaintiff  to  attend  bfr- 
qq^  fore  B  Judge,  and  shew  cause  why,  on  payment  of  the  debt 
'•  and  costs  in  one  action,  nroceedinea  in  both  actions  should 

TULLOCE.  .        m.  ,  ... 

not  be  stayed.  That  siunmona  was  taken  out  in  the  other 
action,  but  tt  clearly  recognises  this  action,  and  thereby 
admits  that  it  was  properly  commenced. 

R,  V.  RicAardi.— If  the  proceedings  are  irregular,  and 
no  further  proceedings  hare  been  taken,  we  are  in  time. 
Parties  are  not  bound  to  go  before  a  Judge.  The  meaning 
oftheruleis,  that  you  must  come  within  the  first  four 
days  of  the  term;  as  nothing  was  done,  we  were  not  oblig- 
ed to  apply  to  a  Judge  at  chambers  to  set  aside  the  sum- 


BiYLEY,  B. — In  the  mean  time  the  declaration  may  hare 
been  delivered. 

R,  Y,  Bichardt, — Nothing  of  tliat  kind  has  been  done; 
and  the  waiver  entirely  fails. 

Baylby,  B. — I  think  they  cannot  rely  on  a  waiver;  how- 
ever, it  doestiot  appear  that  the  service  of  the  summons  to 
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Id3d. 

Aliven  and  Others  r.  Fuunival. 

JL  HIS  was  a  rule  obtained  by  Manning,  calling  on  the  so  objection!  to 
defendant  to  shew  cause,  why  the  common  counts  should  H^^^^^n  be 
not  be  restored,  pursuant  to  an  order  of  BoUand,  B.,  and  enteruinedun- 

less  they  sre 

why  the  Master  should  not  review  his  taxation.     The  action  specified  in  the 
was  on  a  J^rencA  judgment,  to  which  the  defendant  pleaded      w'here  a  nife 

the  general  issue,  and  several  special  pleas;  the  Court  up-  fJ?^*^'*'**^*'** 

on  a  former  occasion  had  ordered  the  general  issue  to  be  of  which  the 

struck  out  (a),  and  the  order  was  drawn  up  for  striking  out  and  to  others 

the  common  counts  also,  as  the  general  issue  applied  only  to  S^lhewnr^^st 

them.     Another  application  was  made  to  substitute  the  ge-  ^^  ^^  <^^  ^* 

given  on  either 

neral  issue  for  the  special  pleas,  and  then  another  order  was  side;  though,  if 
obtained  to  restore  the  common  counts.  ^^n  against*^ 

the  bad  part 
only,  the  party 

Carrington  shewed  cause. — The  objection  is  to  the  shewing  cause 
amount  of  the  Master's  taxation,  which  was  12/.  17^.  4c/.,  c<m"s. 
which  they  say  is  not  enough;  but  if  any  objections  were 
intended  to  be  made  to  the  items  of  taxation,  they  should 
have  been  specified.  Our  objection  to  the  common  counts 
being  restored  is,  that  it  will  create  additional  expense, 
and  the  defendant  has  given  security  for  costs  to  the  amount 
of  150/. 

Manning. — By  the  terms  of  this  order  we  were  to  have 
our  costs;  but  as  the  former  rule  directed  expunging 
counts  as  well  as  pleas,  the  Master  would  not  allow  us  our 
costs. 

Carrington  objected  that  that  was  not  in  the  affidavit. 

Manning  said,  it  was  before  the  Master. 

(a)  See  ante,  Vol.  1,  p.  690. 
VOL.  II.  E  D.  P.  C. 
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Batley,  B.-— You  cannot  do  that ;  if  in  your  afSdavit 
you  bad  specified  the  objections,  they  would  have  known 
how  to  answer  them. 

Carrmgton  contended  he  was  entitled  to  the  coats  of 
the  rule. 

Bayley,  B. — The  rule  is  good  in  part,  and  bad  in  part; 
if  you  had  said  nothing  as  to  the  good  part  of  the  rule, 
you  would  have  bad  your  costs ;  but  you  objected  to  the 
expense. 

Rule  absolute,  as  to  restoring  (he  counts,  and 
discharged  as  to  the  other  part  without  costs. 


Thompson's  Bail. 
iljwiify  by    -1-  HESE  bail  were  opposed ;  but,  upon  examination,  their 
"tb  "i"^   P">P^i't7  was  found  to  be  amply  sufficient,  and  they  justified. 

Uiepi*iD-  Sieer  tlien  applied  for  the  costs  occasioned  by  the  un- 
ir'ihe'ciHt*  successful  opposition,  the  bail  having  justified  by  affidavit 
un.uccai-  according  to  the  rule  of  T.  T.  1  W.  4  (a). 
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1633. 

LuNTLY  V.  Nathaniel. 

JL  HE  defendant  in  this  case  was  a  practising  barrister^  a  pracUiing 
and,  having  been  arrested  for  debt,  Mansel  obtained  a  rule  THeged  from 
nisi  to  discharge  him  out  of  custody,  on  an  affidavit,  which  •rr«<j;rhii«t  >)« 

°  ^  ''  '  u  on  hit  return 

stated,  that,  at  the  time  of  the  arrest  of  the  defen-  from  Court. 
dant,  he  was  returning  from  the  Sessions,  at  Newington, 
where  he  had  been  engaged  as  counsel  in  several  prosecu- 
tions and  defences,  and  was  proceeding  home  to  his  house 
at  Lambeth.  He  referred  to  Meekins  v.  Smith  (a). — Cause 
was  directed  to  be  shewn  at  the  rising  of  the  Court  on  the 
next  day. 

Comyn  shewed  cause. — It  was  not  denied  by  his  affida^- 
vit,  that  the  defendant  was,  in  fact,  taken  whikt  returning 
from  the  Sessions;  but  it  was  sworn  that  the  defendant,  at 
the  moment  of  the  arrest,  was  in  a  picture  shop,  near  the 
Obelisk;  and  he  contended,  that  he  could  not  be  considered 
to  be  in  the  course  of  his  return,  after  deviating,  unneces- 
sarily, into  a  shop. 

Per  Curiam.~We  are  of  opinion  that  the  defendant  is 
entitled  to  be  discharged.  A  practising  barrister  is  privi- 
leged from  arrest,  eundo^  redeundo,  morando.  It  is  unne- 
cessary to  consider  the  general  question  of  a  barrister's 
privileges,  as  we  think  the  defendant  here  was  clearly  ar- 
rested redeundo;  if  he  had  remained  an  unreasonable  time 
in  the  shop,  it  might  have  been  diffisrent.  The  defendant 
must  be  discharged  without  payment  of  costs;  and  attor- 
nies  and  officers  will  learn  that  a  defendant,  under  such 
circumstances  cannot  be  arrested. 


Rule  absolute. 


(«)  1  H  Bl.  6S6, 


E^ 
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Balgay  V,  Gardner,  Bart. 
V.  JER  vis  moved  for  leave  to  enter  an  appearance  for 
the  defendant.  His  affidavit  stated,  that,  the  defendant  not 
being  able  to  be  served  personally  with  the  writ  of  sum- 
mons,  a  ditiringeu  bad  been  moved  for,  and  obtained, 
against  the  goods  of  the  defendant ;  and  upon  the  officer 
promeding  to  the  residence  of  the  defendant  to  execute  it, 
be  received  notice  that  all  the  goods  of  the  defendant 
there  bad  been  assigned  by  him,  and  that  the  sheriff  had 
returned  nuUa  bona. 

Baylbt,  B. — The  words  of  the  act  (a),  are  "  and  if  it 
■hall  appear  to  the  satisfaction  of  the  Court,  that  due  and 
proper  means  were  taked  and  used  to  serve  and  execute 
such  writ  of  ditlringaa,  it  shall  be  lawful  for  the  Court  to 
authorize  the  plaintiff  to  enter  an  appearance."  Here  it  is 
not  stated  what  were  the  steps  you  took  to  obtain  an  appear- 
ance, and  therefore  we  cannot  say  that  due  and  proper 
means  have  been  taken.  We  therefore  cannot  grant  the 
rule. 

Rule  refused. 
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Dyke  v.  Edwards. 

JlETERSDORFF  shewed  cause  against  a  rule  which  ir^afteramoUoii 
had  been  obtained  by  Hutchinson^  for  judgment  as  in  case  ^^e  day^lb?  ^ 
of  a  nonsuit.     The  defendant  has  already  had  the  costs  pi^e^ingto 

*^  tnal,  the  plain- 

of  the  day  for  not  proceeding  to  trial;  and  the  defendant  dff  suffers  ano- 

.1-  .  i»«ia»  r       ther  term  to 

therefore  cannot  now  move  for  judgment  as  mease  of  a  elapse  without 
nonsuit;  for  the  69th  rule  is  express,  that  no  judgment  as  ^^f^'J^J^****^ 
in  case  of  a  nonsuit  shall  be  allowed  after  a  motion  for  new  default 
costs  for  not  proceeding  to  trial  for  the  same  default.  the  defendant 

to  move  in  the 
next  term  for 

Hutchinson. — We  had  costs  for  a  default  in  not  pro-  j«d««cnt  as^jn 

*  case  of  a  non- 

ceeding  to  trial  in  Michaelmas  Term;  Hilary  Term  has  suit 
since  passed,  and  no  notice  of  trial  has  been  given;  that  is 
another  default. 

Baylsy,  B. — We  think,  that  not  giving  notice  of  trial 
in  Hilary  Term  was  a  new  default,  and  entitled  the  defen- 
dant to  move. 

The  defendant  agreed  to  accept  a  peremptory 
undertaking,  and  the  rule  was  discharged. 


Worlison's  Bail. 

v/O^Z/A^G  applied  for  leave  to  amend  an  affidavit  of  Affidavits  of 
sufficiency  of  bail,  which  had  the  word  "  possessed"  in-  K'^mere'iy 
stead  of  "  worth."  '^^e  that  the 

bail  is  "possess- 
ed" instead  of 

GuRNEY,  B. — You  may  amend,  but  this  is  the  last  time   noTin  future  be 
I  can  allow  such  an  amendment.  !^*'e7dtd!'  *''' 
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Jones  v.  Pearce. 

The  iffldRvii       \y(lWLING  moved,  in  on  action  for  work  and  labour,  to 

d^^iht         change  the  venue  to  Yorithtre.    Tlie  afSdavit  stated  that 

icnuc,  muit  Doi  the  cause  of  action  arose  En  YoritMre;  but  it  did  not  pro- 
only  Male  ihU  _  '^ 
iha  c&uie  of  M-  ceed  to  say,  in  the  usual  way,  "  and  not  ekewbere*" 

rimi  tiMt  in  the 
counly  to  which 

Iha  »Ri«y.]  i(        Balyey,  B.— The  affidavit  is  not  sufficient. 

pra jad,  but  uio 
ihat  It  did  not 
■rite  eUewherc.  Rule  refused. 


Mould  e.  Murphy. 
whare  iha  da-     InTERLOCUTORY  judgment  having  been  signed  in 
luie  to  picHd      this  action  for  want  of  a  plea — R.  V.  Richards  obtained 
^i^iion* '"      *  """'^  ""'  ^  ^®*  '*  aside  for  irregularity,  contending  that 
jud^Dtiigned  ^  rulc  to  plead  of  the  term  of  which  judgment  was  signed 

witbouta  new     was  necessary,  and  no  such  rule  had  been  given. 
rule  (0  plaad — 
Mtid,  regular. 

Arehbold  shewed  cause. — It  was  formerly  the  practice 
that  no  rule  to  plead  could  be  entered  in  vacation;  it  must 
have  been  in  term ;  but  now,  by  the  new  act  (a),  a  party  is 
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Doe  d.  Jemks  and  Others,  Executors,  v.  Roe. 
There  were  three  demises  in  the  declaration,  one  by  Where,  in  a  dc- 

.         .  claration  in 

two  persons,  described  as  executors,  another  by  persons  ejectment,  the 
described  as  assignees,  and  a  third  generally.    The  officer  JJH^^l^^de. 
refused  to  draw  up  the  rule  for  judgment  against  the  ■cri»>«d  to  b« 

.  ,         r   1  /Ej      •        I.      «x««»torf,  the 

casual  ejector,  because,  in  the  title  of  the  affidavit,  the  affidavit  of  ler- 
plaintiff  was  described  as  "  Doe  on  the  demise  o(  Jenks  riT^^TngTe 
and  others,"  without  stating  them  to  be  executors,  as  they  ^^  *jfj^^ 
were  described  in  the  declaration.  the  character 

of  the  lesson 
stated  in  the 

Hayes  now  moved  for  judgment,  and  contended  that  it  declaration. 
was  unnecessary  to  have  stated  any  character  of  the  par- 
ties in  the  declaration. 

Gcjrney,  B.,  having  some  doubts  whether  the  affidavit 
should  not  have  agreed  with  the  declaration,  it  was  men- 
tioned again  to  the  full  Court,  who  thought  the  affidavit 
sufficient,  and  granted  the  rule. 


Clarke  v,  Lord^ 

X  HE  defendant.  Lord,  was  sued  by  the  plaintiff  in  this  when  the  sh«r- 
action  for  a  debt  of  368/.,  and  the  plaintiff  obtained  judg-  c^irffo^pro.**' 
ment against  him  in  November  last,  in  this  Court:  another  tfction under 

,  1      ,        r  .1  ^^^  interpleader 

creditor,  of  the  name  of  Sturgess^  had  before  got  judgment  act,  no  one  has 
in  the  King's  Bench  against  the  defendant,  for  a  debt  of  ^eafd  against 
227L;   between  the  time  of  the  two  judgments  being  ob-  Jj>«  "**«»«"*"« 
tained,  Sijiat  was  issued  against  the  defendant.     Execu-  upon  by  the 
tion  having  been  issued  by  the  plaintiff  in  this  action,  the  is  in  fact  a 

claimant;  and 
if  he  is  called  on 
in  one  character  he  cannot  appear  in  another. 
Where  the  landlord  has  a  claim  for  rent,  and  gives  notice  in  proper  time,  the  sheriff  ought  to  pay 
him,  otlKrwise  the  Court  will  make  the  sheriff  pay  the  costs  of  appearing. 

Where  the  rule  called  upon  assignees  of  a  bankrupt,  who  had  made  a  claim  under  the  flat  of 
bankruptcy,  but  which  was  afterwards  superseded,  the  Court  refused  to  make  the  sheriff  pay  the 
costs  of  the  assignees'  appearance. 
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sheriff,  on  Beizing  certain  property  of  the  defendant's, 
was  met  by  three  claimants.  Slurgeu,  the  messenger 
under  the  commission — Hodget,  the  landlord,  who  also 
claimed  as  mortgagee — and  the  defendant  himself,  who 
claimed  as  executor  of  bis  late  father.  In  executing  the 
writ  oiji.fa.  in  Sturgest  v.  Lord,  the  sheriff,  having  met 
with  the  same  difficulties,  applied  to  the  Court  of  King's 
Bench  under  the  interpleader  act,  and  on  that  rule  he  paid 
the  amount  of  Sturgets't  execution  into  Court;  and  an  is- 
sue was  directed  between  Lord,  as  executor,  and  the  as- 
signees,  to  try  in  whom  the  property  of  these  goods  was. 
In  the  mean  time  the  Court  of  Review  set  aside  the  bank- 
ruptcy. The  sheriff  now  applied  to  this  Court  for  protec- 
tion in  the  present  action,  and  obtained  a  rule  nisi  calling 
on  the  several  parties  to  appear  and  state  their  claims,  and 
why  the  residue  of  the  money  levied  should  not  be  paid 
into  Court,  subject  to  the  order  of  the  Court. 

Adami,  Serjt.,  and  Buiby,  for  Lord,  as  executor. 

Sir  G.  Lewin  for  the  assignees,  and  also  for  Stephens, 
a  mortgagee. 
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the  assignees  also:  and  Mr.  Stephens  b  not  before  the  1833. 
Court,  not  being  called  upon  by  the  rule.  The  assignees 
have  given  an  indemnity  against  the  claim  of  Stephens  for 
rent,  but  that  does  not  give  him  any  right  to  appear  here 
agamst  the  sheriff;  we  will  take  care  he  is  not  prejudiced. 
Hodges^  as  mortgagee,  in  his  character  of  landlord,  had  a 
right  to  distrain. 

Cresswell,  for  the  landlord,  applied  for  his  costs.  Notice 
was  given  to  the  sheriff,  last  August,  that  rent  was  due  in 
Majf.  There  was  no  occasion  to  contest  the  landlord's 
claim;  he  would  be  clearly  entitled  as  against  all  the 
parties. 

GuRNEY,  B. — Why  did  the  sheriff  not  make  the  land- 
lord a  party  in  the  King^s  Bench  ? 

Piatt. — We  say  that  the  notice  from  the  landlord  was 
not  till  November  S4th,  and  the  money  was  not  made  till 
long  after. 

Bayley,  B. — The  sheriff  must  either  pay  the  landlord's 
costs,  or  remain  liable  to  an  action. 

Sir  G.  Lewin,  applied  for  his  costs,  being  called  on  as 
assignees ;  but  the  Court  refused  them. 

Adams,  Serjt. — If  the  sheriff  has  made  a  wrongful  sei- 
zure, he  ought  to  pay  our  costs,  and  therefore  the  costs 
should  be  supended. 

Bayley,  B. — It  is  not  likely  the  sheriff  can  be  liable  to 
pay  any  of  the  other  costs. 

Yauohan,  B. — The  sheriff  is  not  entitled  to  costs,  and 
therefore  he  is  not  liable,  if  he  has  acted  fairly. 
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1833. 

MOORB  V.  J0HE8. 

The  defendant  J.  HESSIGER  baring  obtained  a  rule  nisi  for  entering 
h^«m''wg«i-  ■  suggestion  under  the  Blackheath  Court  of  RequeiU 
tion  entered  to  Act,  to  deprive  the  plaintiff  of  costs,  he  having  recovered 
pbindrofcMu,  less  than  01. — 

where  be  doe> 
HDl  tttmtt  ik, 

tLmghhi.de-       Plait  shewed  cause.— This  is  not  a  case  within  the 

nwnd  wii  in 

reaiit;  oiotc       act.     From  the  affidavits,  it  appears  that  the  action  was 

■mount,  but  be   brought  fur  16/.  la.,  on  the  following  account:— 5/.  formo- 

[r^i'^ro"  h"th^    "^y  '*°*  '*'  '^®  defendant's  son ;  11.  1 3*.  for  his  board  and 

■baence  of  wit-   lodging;   and  3/.  14«.  for  money  paid.      The  defendant 

pleaded  the  general  issue,  and  a  set-off  to  the  amount  of 

9/.  I3x.     The  plaintiff  was  prevented  by  the  absence  of  a 

witness  from  proving  his  whole  demand ;  but  he  proved 

more  than  5^/  and  the  defendant  went  into  his  set-off,  and 

proved  «  payment  of  51.  on  account,  and  treated  it  as  a 

set-off. 

Lord  Lyndhurst,  C.  B, — If  a  sunt  originally  above  5^ 
is  reduced  by  set-ofl^  it  is  not  within  the  act 
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to  this,  that  you  are  unable  to  prove  your  demand;  but,         1833. 
if  your  witnesses  are  not  in  attendance,  the  cause  should 
be  put  off.     It  is  clear  that  the  original  debt,  as  proved  at 
the  trial,  did  not  exceed  51. ;  the  defendant  is  therefore 
entitled  to  have  a  suggestion  entered. 

Rule  absolute  (a). 

(a)  See  Fitxpatrick  v.  Pickering,  2  Wils.  68;  and  1  Dowl.  P.C.  603, 
n.  (o). 


Bramidge  9.  Adshead. 

JVmTMOREy  on  behalf  of  the  sheriff  of  Staffordshire,  where  applict* 
obtdned  a  rule  nisi,  calling  upon  the  plaintiff  in  the  action,  ^^^^^ 
and  T.  Bowen,  to  appear  and  state  their  claims  to  the  reUef  under  the 
goods  of  the  defendant,  which  had  been  seized  by  the  she-  Act.  the  Court 
riff  under  a/. /a.  issued  by  the  plaintiff.  i^lriu  o/ule'^' 

respective  claimi 
upon  ftflUUiTit. 

Rigby,  who  appeared  for  the  plaintiff,  and  R.  V.  Rich* 
ards,  who  appeared  for  Bawen,  claiming  under  a  bill  of 
sale,  were  proceeding  to  detail  circumstances  connected 
with  the  deed,  the  plaintiff  contending  that  the  deed  was 
clearly  fraudulent,  as  no  possession  was  given  under  it«— 
when  they  were  stopped  by  the  Court. 

Bayley,  B. — We  cannot  try  the  merits  of  the  claim 
upon  affidavit;  all  we  can  do  is,  to  direct  an  issue  in  which 
Bawen  will  be  the  plaintiff,  and  Bramidge  the  defendant. 
The  defendant  ought  to  admit  the  taking  of  the  goods, 
and  also,  that  it  was  done  under  the  judgment  and  Ji.Ja. 

Rule  absolute. 
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1833. 

NiCHOLL  V.  CoLLINSWOOD. 

Upon  >  rule  br  \^RESSWELL  had  obtained  a  rule  mn  for  judgment 
cue  ofa  noD-     as  in  coBe  of  a  nonsuit  for  not  proceeding  to  trial. 

liff  IduiI  ■hew 

■ome  eicu«,  Mantel  appeared  to  shew  cause,  but  without  any  affi- 

dantu  not  Ob-  davit.  He  tendered  a  peremptory  undertaking,  and  sub- 
^^ptSJTSp'  •"''**^  **"**  '^*'  ""^  *"  'f*"'  **»«  Court  required  of  him. 
4eruking.  He  suggested  iiis  client's  illness  as  the  cause  for  not  gi>> 

ing  on. 

Per  Curiam. — A  slight  cause  is  sufficient  on  the  first  de- 
fault, but  there  must  be  some;  here  there  is  none;  and, 
therefore,  the  rule  must  be  absolute. 

Rule  absolute. 


Lewis  v.  Morris  and  Roberts. 

M.  HIS  was  an  action  for  maliciously  arresting  the  plain- 
tiff on  two  ca.  la's,  and  for  slander.     A  rule  nisi  was  ob- 
■nd  other  cir-     tained  for  changing  the  venue  from  Carnarvon  to  Angle- 
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The  Courts  after  consulting  the  Master,  said,  that  the         1833. 
proper  course  was,  that  they  should  be  costs  in  the  cause. 
If  the  plaintiff  succeeded »  he  would  then  get  them;  and 
if  he  failed,  he  would  not  pay  them. 

Rule  absolute. 


Mason  v.  Polhill. 

X  HIS  was  an  action  for  pirating  the  opera  of  Robert  le  where  a  plain- 
Diable^  which  had  been  brought  out  at  the  King's  theatre.  b^krupTin  the 
It  was  commenced  in  Ecuter  Term,  1832.     The  defendant  "**^<**«  f*"* 

cause,  the  as- 
pleaded  the  general  issue— Not  guilty.     The  cause  stood  signect,  if  they 

in  the  paper  for  July  10th,  but,  in  consequence  of  some  H^^^  must 
negotiation,  nothing  was  done  till  lately,  when  notice  was  ^J^**^J^  ^' 
given  for  the  sittings  after  this  term.     In  the  meantime^  The  defendant 
Mason  had  become  a  bankrupt  in  last  November ,  and  the  thu  security  at 
assignees  were  now  proceeding  with  the  action  in  his  name ;  a^fifeshste^in* 
but  Mason  did  not  approve  of  the  proceeding.  ^^^  ^^^  ^  ^^' 


en. 


Rylandf  under  these  circumstances,  obtained  a  rule  nisi, 
calling  on  the  assignees  to  give  security  for  costs;  against 
which— 

Chilton  shewed  cause. — The  application  is  too  late. 
The^a^  was  granted  on  November  2nd. 

Batley,  B. — It  is  not  stated  when  the  assignees  were  ap- 
pointed; that  lies  particularly  within  your  own  knowledge. 

Chilton. — It  appears^  that,  before  this  term,  we  gave  no- 
tice for  the  sittings  in  the  term;  the  application  ought 
therefore  to  have  been  made  before  the  last  Saturday  in 
the  term  (May  4th).  They  ought  to  have  come  earlier  in 
the  term.  At  all  events,  the  assignees  cannot  be  liable  to 
give  security  for  costs  till  they  came  in. 
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Per  CurtOfn.— You  want  to  take  the  benefit  of  all  the 
proceedings,  and  the  rule  is,  that  you  must  give  security 
for  all  the  costs.  With  respect  to  the  lapse  of  time,  on  a 
motion  to  set  aside  proceedings  for  irregularity,  you  may 
be  too  late,  even  though  no  step  has  been  taken:  there  you 
come  to  ask  a  favour ;  but  here  it  is  not  a  favour  but  mat- 
ter of  right  that  is  asked.    The  rule  must  be  absolute. 

Rule  absolute. 


umejr  for  n^- 

ligcnct,  In  which 
■clionth^Jury 


bill  of  coati,  the 
Court  TEfiucd  to 
Interfere  to  itay 


Smith  v.  Rolt. 
XjURWOOH  applied  to  stay  the  proceedings  in  this  ac- 
tion until  another  action  of  Bxdt  v.  SnUth,  in  the  Court  of 
King's  Bench,  was  disposed  of.  The  plaintiS*  in  this  ac- 
tion was  an  attorney,  and  the  action  was  brought  for  47/., 
for  costs  incurred  in  defending  en  action  brought  against 
Roll  by  one  Hall. 

The  circumstances  which  led  to  these  actions  appeared 
to  be  these :  Rolt  and  Hall  were  joint  owners  of  some  pro- 
perty  which  they  sold  to  one  Hunter  for  SOOl.;  Hunter 
paid  the  money  by  two  cheques  for  100^  each;  one  for 
Hall,  and  the  other  for  Roll.     The  cheques  were  given 
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HaU.  A  rule  nisi  for  a  new  trial  was,  however,  obtained  1833. 
by  Smith  in  the  action  brought  against  him  by  Rolt;  and  sunu 
Smith  then  brought  an  action  in  this  Court  against  Rolt  v. 

for  his  bill  of  costs,  in  which  issue  was  joined  and  notice 
of  trial  given.  He  contended,  that  Smith  having  been 
found  to  have  been  guilty  of  gross  negligence  in  defending 
Rolt,  an  action  would  not  lie  by  him  for  his  bill ;  and  that, 
therefore,  this  Court  would  either  stay  proceedings  alto- 
gether, or  else  till  the  motion  for  a  new  trial  in  the  action 
in  the  King^s  Bench  was  disposed  of 

The  Court  granted  a  rule  nisi,  Bayley,  B.,  observing, 
that  it  would  be  a  motion  to  stay  trial,  and  the  proceed- 
ings being  inter  eosdem,  the  judgment  in  that  action  might 
be  pleaded  in  bar;  and  if  it  could,  that  might  be  a  reason 
for  not  granting  such  an  application. 

FoUett  shewed  cause. — There  is  no  ground  for  staying 
proceedings  in  this  action.  In  the  action  of  Hall  v.  Rolt 
the  particulars  were  for  158/.;  the  arbirator,  to  whom  the 
action  was  referred,  gave  129/.  only;  Roll  therefore  deriv- 
ed some  benefit  from  the  defence;  part  of  the  demand  was 
for  rent,  which  RoU  ought  to  have  paid  into  Court,  as  the 
arbitrator  found  it  to  be  due;  and  therefore  whether  the 
100/.  was  recovered  in  that  action,  there  must  have  been  a 
verdict  for  Hall,  and  no  motion  was  ever  made  to  set  aside 
that  verdict  In  the  action  of  Rolt  v.  Smith  there  is  a  rule 
msi  for  a  new  trial,  and  the  Chief  Justice  said  it  would  be 
satisfactory  to  send  that  action  to  be  tried  again.  Why 
then  should  Smith  be  delayed  in  suing  for  his  bill  of  costs? 
Rolt  will  have  the  advantage  of  giving  the  verdict  in  evi- 
dence, and  he  is  in  possession  of  all  the  evidence  to  shew 
the  negligence  of  Smith.  Smith  might  as  well  apply  to 
have  that  action  postponed,  to  enable  him  to  get  a  verdict 
in  this  action. 
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1B33.  Lord  Lyndhorst,  C.  B. — Negligence  will  be  a  defence 

in  this  action.     The  second  verdict  appears  to  be  incon- 
p.  aistent  with  the  fifBt.     How  can  it  be  said  that  one  of  two 

inconsistent  verdicts  is  better  than  another?  If  the  judg- 
ment  in  that  action  is  an  answer  to  the  present  one,  the 
defendant  can  plead  it.     The  rule  roust  be  discharged. 

Rule  discharged,  with  costs. 


Lucas  v.  Jenner. 

If  an  executor  J.N  this  case,  the  defendant,  an  executrix,  bad  pleaded  the 

puL'Jdmi^  general  issue,  and plene adminiatracit  prater.     The  plain- 

iraBii.—  vtnu  tiff  took  issuc  on  these  pleas.     Justice  bavins  obtained  a 

the  general  II-  ,.,,.,                   ^.                  ,                  .     " 

(ue,  ihe  plain,  rule  Ri<»  for  judgment  as  in  case  of  a  nonsuit — 

tiff  majr  lake  ' 
judgment  on  Ibe 

'''"irfrarit'tnd  MoKtel,  OH  shewing  cause,  said,  he  was  willing  to  take 

go  to  trial  on  ibe  judgment  of  assets   quando  on  the  plea  of  pUne  admi- 

■nd  where  ■  de-  nUtravit,  and  to  give  a  peremptory  undertaking  as  to  the 

::"&!"?  g."er.li..u.. 

plied  for  judg- 
ment u  n  cue  jyftice  objected  to  this,  and  contended  that  the  plaintifl* 
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be  a  good  defence ;  if  not,  they  ought  not  to  be  prevented         Id.'^a. 
from  trying.  ^I^ 


Rule  discharged  on  a  peremptory  undertaking 
as  to  the  general  issue,  and  a  summons  to  be 
taken  out  for  withdrawing  the  replication, 
and  for  judgment  on  the  second  plea. 


V. 
JeNNER. 


Wilkinson  v.  Malin. 
fjrOULBURN,  Serjt.,  having  obtained  a  rule  for  re-  Where  there 

^,      » -.     .      ,    ^         ^.  have  been  two 

Viewing  the  Master  s  taxation —  trials,  and  the 

successful  party 

AdamSf  Serjt.,  shewed  cause. — The  rule  was  moved  <J,*Jlonhe8e-* 
on  several  grounds;  one  of  which  was,  that  the  successful  <^n^jnaion|yt 

,  ,  the  Master,  m 

party  being  eptitled  to  the  costs  of  the  second  trial  only,  taxing  cosu, 
there  having  been  two  trials,  the  Master  had  allowed  more  on  the  second 
than  the  fees  actually  paid  to  counsel  on  the  second  trial,    enw  trthowf*" 

given  on  the 

Bayley,  B. — Probably  the  Master  was  right  in  not  con-  ^"^* 
fining  himself  to  the  fees  given  on  the  second  trial,  but 
gave  a  reasonable  sum  with  reference  to  the  fees  given  on 
the  first  trial ;  but  we  think  the  Master  ought  not  to  have 
allowed  more  than  the  fees  on  the  first  brief. 

The  parties  then  agreed  between  themselves  as  to  the 
amount  to  be  paid. 


Slade  t?.  Trew. 

rVlGHTMAN  applied  to  change  the  venue  from  Lon^  Where  the 
don  to  Lancashire.     The  defendant  had  borrowed  money  Pjf'"'*^  deciar- 

•^  ed  upon  a  writ- 
ten contract  to 
repay  money 

borrowed,  and  to  secure  it  by  a  mortgage  and  a  deposit  of  deeds,  but  it  was  not  stamped — The 

Coort  allowed  the  defendant  to  change  the  venue. 

VOL.  II.  F  I).  ?.  C. 
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from  the  plaintilf,  and  given  an  undertaking,  in  writing,  in 
the  following  form,  on  which  the  plaintiff  declared  : — "  I 

have  this  day  borrowed  of Slade,250l.,  at  5/.  percent. 

interest,  end  have  deposited  securities  in  his  hands,  and 
promise  to  pay  it  next  Juli/  1st;  and,  if  not  then  paid,  the 

said Slade  to  have  a  right  to  call  for  a  mortgage  of 

the  premises.  Dated  JanuarySl,  1832.  Memorandum, 
that  50/.,  since  borrowed,  is  on  the  same  terms."  The  in- 
strument was  unstamped.     The  Court  granted  a  rule  niii. 

Jervit  shewed  cause,  and  contended  that  the  contract 
being  in  writing,  the  venue  couUl  not  be  changed. 

Lord  Lyndhurst,  C.  B. — No  authority  has  been  cited 
for  such  a  general  rule.  Where  an  I  O  U  was  given,  the 
Court  changed  the  venue,  considering  it  only  incidental. 
We  think  it  comes  within  the  general  rule. 

Rule  absolute. 


MosELEY  V.  Clark. 
ID/.-^rgLr  moved  for  i 


EASTER  TEKM,  3  WILL.  IV.  07 

the  last  assizes  was  a  second  default,  and  entitled  the  de-         1^33. 
fendant  to  judgment  as  in  case  of  a  nonsuit  absolutely.  Moseley 


Baylet,  B.»  suggested  whether  it  was  not  incumbent  on 
the  defendant  to  try  by  proviso.  Since  the  14  G.  2,  c.  17, 
a  defendant  who  gets  costs  for  not  proceeding  to  trial,  is 
not  entitled  to  judgment  as  in  case  of  a  nonsuit,  without  a 
new  default.     Clarke  v.  Simpson  (a). 

Lord  Lyndhurst,  C.  B.— The  69th  rule  of  H.  T.  2  W. 
4,  is  express  that  no  motion  for  judgment  as  in  case  of  a 
nonsuit  shall  be  allowed  after  a  motion  for  costs  for  not 
proceeding  to  trial  for  the  same  default.  A  defendant  is 
entitled  to  judgment  as  in  case  of  a  nonsuit  for  a  first  de- 
fault, because  he  cannot  take  the  cause  down  by  proviso  ; 
but,  after  that,  they  are  on  an  equal  footing. 

Whately. — What  is  a  default  ?  In  Frampion  v.  Payne  {b)^ 
it  was  held,  that  where  issue  was  joined  in  one  term,  and 
there  was  time  to  give  notice  of  trial  in  the  same  term,  the 
plaintiff  was  bound  to  do  so,  or  the  defendant  might  have 
judgment  as  in  case  of  a  nonsuit. 

The  Court  intimating  that  there  was  danger  of  the  rule 
being  discharged,  Whately  accepted  the  peremptory 
undertaking. 

Rule  discharged,  on  a  peremptory  undertaking. 

(a)  4  Taunt.  591.  Costa   v.    Ledttone,    2  Id.  558; 

(b)  1  H.  Bla.  65.  But  this  case  Prentice  v.  Blott,  2  Bing.  360, 9  B. 
seems  to  be  virtually  overruled  by  Moore,  687,  S,  C;  and  Munt  v. 
Baker  v.  Newman^  Id.  123;      Da  Tremanando,  4  T.  R.  557- 


V. 

Clark. 


f2 
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1833. 

In  »n  MlioD 
against  the  ibe- 
riff,  by  aiilgneei 
of  >  bankrupt, 
fbr  i^lnjt  and 
wiling  the  bank- 
rupt'a  good),  the 
Court  will  not 


riff'i 
ii 


lying 
Court  tbe 
lum  Tor  mliich 
Ihey  Kild,  or  rt' 
etoiing  I  hem  In 
■pede,irihereL 
a  diapute  about 


goadg  the  pai- 

good  a  ciluatian 
U  .h.,  ..,.  ll 

before,  eapedal- 

ly  iftheifaeriff 
might  liave  ap- 
plied 10  the 


Gibson,  Assignee,  v,  HuMPHaEV  and  Another,  Sherifis. 

X  HIS  was  a  rule  obtained  by  Piatt,  on  behalf  of  the 
sheriffs  oi  London,  caUing  on  the  defendant  to  sliew  cause 
why,  on  paying  the  sum  of  73^  into  Court,  or  giving  up 
the  goods  to  the  plaintiff,  all  proceedings  should  not  be 
stayed.  It  was  an  action  of  trover,  by  the  plaintiff,  as  as- 
signee of  Bicknell,  a  bankrupt,  against  the  defendants,  she- 
riffs of  London,  for  wrongfully  taking  and  selling  goods  of 
the  bankrupt. 

W,  H.  fFittson  shewed  cause. — The  fiat  of  bankruptcy 
was  issued  against  Sicltnell  on  the  15th  of  last  February; 
on  the  19lh,  an  amended  fiat  of  bankruptcy  issued  against 
him.  Afler  notice  was  given  of  the  bankruptcy  to  the 
sheriff,  the  goods  were  sold  by  him,  on  the  Ut  of  April,  for 
73/.;  on  the  same  day  the  assignees  commenced  this  action 
of  trover,  and  it  was  not  till  the  27th  that  this  motion  was 
made.  The  goods  were  taken  and  removed  on  the  15th 
of  February.  After  a  detention  of  the  goods  for  three 
months,  the  Court  will  not  entertain  this  motion.  The  bank- 
rupt and  the  assignees  swear  that  the  goods  were  worth  from 
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fO  the  sale  of  the  premises,  that  was  on  the  30th,  after  the         lS3d. 

9. 

Bayley,  B. — There  are  cases  where  the  Court  has  in-  Humphrey. 
terfered,  and  ordered  the  goods  to  be  returned,  or  the  va- 
lue to  be  brought  into  Court;  but,  under  the  circumstan- 
ces of  this  case,  and  after  a  sale,  I  think  we  ought  not  to 
interfere.  The  sheriff,  instead  of  selling,  might  have  ap- 
plied to  the  Court  under  the  interpleader  act. 

Boll  AND,  B.-^Wbere  there  has  been  any  uncertainty 
as  to  the  value,  the  Court  has  not  been  in  the  habit  of  in- 
terfering. 

Rule  discharged,  without  costs. 


Lawson  v.  Robinson. 

Hutchinson  moved  to  set  aside  the  verdict,  which  Where,  in  a 
had  been  given  for  the  plaintiff,  and  for  a  new  trial,  on  the  defendant  an-' 
ground  of  irregularity  in  not  giving  proper  notice  of  trial.  ^eTshortno-" 
It  was  an  action  against  an  executor.      The  defendant  ticeoftriai,  he 
pleaded  the  general  issue,  the  statute  of  limitations,  a  set-  four  days'  notice 
off,  and  plene  administravit.    The  commission-day  for  the  m^on  <iUiy Ti- 
York  assizes  was  March  2nd,  and  notice  of  trial  was  not  though,  from  the 

'  length  of  the 

given  till  February  27th.      We  were  under  terms  to  take  pleadings,  issue 

short  notice  of  trial — that  means  four  days.    The  58th  rule  ^n^enough  to 

says,   "  the   expression   *  short  notice  of  trial'   shall,  in  JJ^j[]f^Sa*t 

country  causes,  be  taken  to  mean  four  days.**  The  plaintiff 

having  obtained 
a  verdict,  with 

Bayley,  B.— That  may  mean  four  days,  if  practicable.  ^oL'XlTe^-^^ 
If  you  obtain  time  and  prevent  the  plaintiff  ffivinjr  four  fendant  being 

J  ..1    .u  1  ^        ^  an  executor,  the 

days,  you  may  dispense  with  the  rule.  Court  granted  a 

new  trial  with- 
out an  affidavit 

The  Court  granted  a  rule  nisi.  °^  ■°'"*'' 


LikWSON 
ROIIHSOH. 
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Alexander  shewed  cause. — Notice  of  trial  was  given 
three  days  before  the  commission  day  at  York;  and  that, 
under  the  circumstances,  is  a  good  notice  of  tnal.  The 
declaration  was  delivered  on  the  9th  of  February,  with 
six  (lays'  time  to  plead;  on  the  15th  the  defendant  ohtain- 
ed  an  order  for  six  days'  further  time  to  plead ;  that  was 
on  the  terms  of  pleading  issuabty,  rejoining  gratis,  and 
taking  short  notice  of  trial.  The  plaintiff  filed  his  repli- 
cations on  the  evening  of  the  S5th,  replying  the  statute  of 
limitations  to  the  plea  of  set-off,  and  taking  issue  on  the 
otherpleas;aTejoinderwa3demanded  at  the  same  time.  On 
the  2Gth  nothing  was  done;  on  the  OTih  the  rejoinder  was 
delivered,  taking  issue  on  the  replication;  and  on  the  same 
day,  at  half  past  three,  the  plaintiff  delivered  the  similiter, 
with  notice  of  trial.  The  agent  in  town  received  the  issue, 
but  said,  he  did  not  know  whether  the  attorney  in  the 
country  would  accept  the  notice.  On  the  next  day  we 
sent  down  the  record.  The  cause  was  not  tried  till  some 
days  after  the  2nd  of  March;  but  the  attorney  in  the 
country  never  expressed  to  us  that  he  had  any  objection 
to  the  notice;  he  ought  at  least  to  have  returned  the  issue. 
There  is  no  affidavit  of  merits. 
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taking  short  notice  of  trial;  that  is  the  same  as  if  you  had         1&S3. 
undertaken  to  give  four  days'  notice.     Thouf^h  the  cause 
was  not  tried  till  after  the  2nd,  that  is  nothing,  for  the  v. 

time  of  trying  the  causes  is  matter  of  arrangement.     I 
think  there  was  no  waiver. 

The  other  Barons  concurred. 

llule  absolute. 


Robinson. 


Melton  r.  Hewitt. 

JfjLlLLER  moved  to  discharge  the  defendant  out  of  cus-  if  a  defendant 
tody.     Judgment,  on  a  cognavit,  was  signed  last  July,  and  roain°in'^cu»°Jdy 
the  defendant  was  chari^eable  in  execution  within  the  first  l^^  ^^^"^  "^^J 

°  ^  judgment,  with- 

four  days   of  Michaelmas  Term.      An  application  was  out  being 
made  to  the  plaintiff's  attorney  by  the  defendant,  to  post-  cution,  he  there- 
pone  charging  him  in  execution,  which  was  agreed   to,  gupe^JI^J^bie 
upon  the  defendant's  giving  a  written  consent  as  follows:  and  the  plaintiff 

.     ,  .  cannot  charge 

— ''  I  hereby  consent  that  the  plaintiff  shall  have  till  next  him  in  execu- 
Easter  Term  to  charge  me  in  execution,  and  no  advan-  fir"t'bring"n** 
tage  shall  be  taken."     On  the  1st  day  of  this  terra,  he  was  f<^^;°"  »"  ^*»«  . 

^  ^  ^  ^  judgment,  and 

brought  up  and  charged  in  execution.     The  consent  given  the  defendant 
is  a  nullity ;  for,  by  a  rule  of  Court  of  26  &  27  Geo.  2  {a),  Sken  on  a  co. 
no  agreement  is  sufficient  to  prevent  a  supersedeas,  unless  [^^"'^  action  *** 
it  is  expressed  therein  that  the  proceedings  are  stayed  at 
the  defendant's  request :  that  is  not  stated  in  the  consent 
given  by  the  attorney.     Before  the  defendant  was  actually 
charged  in  execution,  and  after  he  was  superseded,  a  sum- 
mons was  taken  out  for  his  discharge.    When  the  matter 
was  heard  before  Vaughan,  B.,  he  expressed  an  opinion, 
that  if  he  was  satisfied,  by  affidavit,  that  the  plaintifTs  re- 
presentations were  correct,  that  the  attorney  had  his  cli- 
ent's authority  to  give  the  consent,  he  should  not  grant  the 

[a)  Tidd,  9  cd.,  371. 
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lupenedeat;  but  the  matter  stood  over  for  further  affida- 
vits, and  no  judgment  was  given ;  we  then  gave  notice  of 
an  application  to  this  Court.  However  the  fact  may  be, 
the  written  consent  not  being  expressed  to  be  at  the  de- 
fendant's request,  is  contrary  to  the  rule  of  Court,  and, 
therefore,  no  waiver  of  the  defendant's  rights:  neitber  can 
it  be  explained  by  affidavits.  The  only  question  is,  whe- 
ther we  are  now  in  time  to  apply.  It  is  a  general  princi- 
ple, subject  to  some  qualification,  that  a  prisoner  once  su- 
persedeable  is  always  so.  It  is  expressly  laid  down  in 
Tidd's  Practice  {a),  "  that  where  a  defendant  is  superseded 
or  supersedeable  for  want  of  proceedings  before  judgment, 
the  pl^ntiffmay,  nevertheless,  take  or  charge  him  in  exe- 
cution at  any  time  after  judgment,  but  he  cannot  do  so  if 
the  defendant  be  superseded  or  supersedeable  for  want  of 
being  charged  in  execution."  He  refers  to  Roae  v. 
Ckriatfield{hi).  There  is  no  case,  after  judgment,  where  a 
party  once  superseded  has  been  held  chargeable.  If  su- 
persedeable, and  superseded  before  final  judgment,  he  can 
be  charged  after  final  judgment:  if,  after  final  judgment 
he  is  supersedeable,  though  not  actually  superseded,  he 
cannot  be  charged  in  execution  afterwards.  The  reason 
why  a  party  supersedeable  before  judgment  is  chargeable 
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proposition;  and  a  case  of  Clarke  v.  Venner  is  there  cited         1833. 
as  having  decided  the  same  point.  "meltoii 


Bayley,  B. — The  question  is,  whether  the  nature  of  the 
custody  is  changed. 

Plait  shewed  cause  in  the  first  instance. — ^There  is  no 
ground  for  the  distinction  which  has  been  taken.  Until  a 
party  is  in  execution,  in  what  situation  is  he?  He  is  merely 
ad  respondendum.  The  detention  in  the  gaoler*s  books  is 
merely  to  answer. 

Bayley,  B. — He  is  in  custody  on  the  judgment.  The 
recognizance  will  shew  the  nature  of  the  custody. 

Plaii. — ^His  detention  is  not  ad  satisfaciendum^  but 
merely  to  answer.  The  words  '^  or  supersedeable"  in  the 
passage  cited  from  Tidd^  must  have  crept  in  by  mistake. 
When  supersedeable,  the  form  of  the  order  is  to  discharge 
him  from  something — but  when  superseded,  he  is  actually 
discharged  from  liability  to  process  on  that  judgment,  as 
far  as  his  body  is  concerned.  But  there  has  been  a  clear 
waiver  on  the  part  of  the  defendant.  In  March  last,  at  a 
time  when  he  was  supersedeable,  he  offered  to  pay  200^ 
down,  and  give  bills  for  the  remainder,  by  ten  promissory 
notes  of  50/.  each.  On  April  1 5th,  he  was  brought  up  to 
be  charged  in  execution;  and,  on  the  16th,  he  again  of- 
fered to  act  on  the  proposal  of  March.  When  he  was 
brought  up  to  be  charged  he  made  no  objection,  but  merely 
said — I  do  not  owe  the  money,  and  he  was  then  duly 
charged.  But,  supposing  there  was  no  waiver,  if  the  ar- 
gument for  the  defendant  is  correct,  it  is  not  possible  for  the 
plaintiff  to  get  the  benefit  of  his  judgment:  his  remedy  is 
gone;  and,  if  the  plaintiff  sues  him  again,  he  cannot  arrest 
him.  The  only  irregularity  was,  the  omission  to  charge 
him  in  Hilary  Term,  and  that  has  been  waived.     The 


V, 

Hewitt. 
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1833.        cases  of  Topping  v.  Ryan  (a),  and  Rose  v.  ChrUffield  (b), 
are  authorities  against  the  motion. 

The  Court  took  time  to  consider  and  consult  the  other 
Judges;  and,  on  a  subsequent  day,  the  Judgment  of  the 
Court  waa  deUvered  by — 

Baylev,  B. — This  was  a  rule  calling  on  the  plaintiff  to 
■hew  cause  why  the  defendant  should  not  be  discharged  out 
of  custody,  in  consequence  of  not  having  been  charged  in 
execution  in  proper  time.  By  a  rule  of  this  Court  of  H.  T.  2 
W.  4  (c),  it  is  ordered  that  the  plaintiffshall  cause  the  defen- 
dant to  be  charged  in  execution  within  two  terms  inclusive 
after  the  trial  or  judgment,  of  which  the  term  in  or  after 
which  the  trial  was  had  shall  be  reckoned  one.  In  this 
case,  an  application  was  made  for  the  discliarge  of  the  de- 
fendant, because  he  was  not  charged  in  Hilary  Term, 
which  was  the  second  term.  The  hearing  before  Vaughan, 
B.,  was  adjourned,  that  the  defendant  might  make  a  fur- 
ther affidavit.  Tlie  rule  of  T.  T.  26  &  27  Geo.  2,  was 
probably  not  then  adverted  to,  that  no  consent  shall  be 
sufEcient  to  prevent  a  supersedeas,  unless  it  be  in  writing, 
and  express  therein  that  the  proceedings  are  stayed  at  the 


Hewitt. 
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tempt  to  charge  him  in  execution,  an  action  of  debt  was         1833. 
brought  on  the  judgment,  and  the  defendant  was  taken, 

Melton 

and  a  ca.  sa.  issued  in  the  second  action,  and  the  Court  held  v. 

that  regular.     But,  in  this  case,  the  question  is,  whether 
he  can  be  charged  in  execution  when  he  is  supersedeable 
after  judgment.     The  distinction  taken  by  Mr.  Tidd  is, 
that  where  he  is  entitled  to  the  supersedeas  before  judg- 
ment, that  does  not  take  away  the  plaintiff's  right  to  charge 
him  in  execution ;  but,  if  entitled  to  a  supersedeas  after 
judgmetUf  by  reason  of  not  being  charged  in  execution, 
the  only  way  is,  by  suing  out  a  new  writ  in  an  action,  and 
then  by  suing  out  a  capias  ad  satisfaciendum :  there  must 
be  that  intermediate  step.     Line  v.  Lowe  (a)  is  cited  as 
an  authority  on  that  point;  therefore,  if  the  defendant  is 
entitled  to  be  superseded  for  want  of  being  charged  in 
execution,  the  plaintiff  is  not  at  liberty  to  do  so.     There 
is  no  difference  between  charged  and  chargeable.     Line 
Y.Lowe  was  under  the  consideration  of  the  Court  of  King's 
Bench.     The  defendant  was  there  superseded  for  want  of 
being  charged  in  execution;    Wigley  referred  to  several 
authorities,  and  the  Court  took  time  to  consider,  and  held, 
that  the  defendant  having  been  superseded  for  want  of 
being  charged  in  execution  in  due  time  after  judgment,  he 
could  not  afterwards  be  taken  in  execution  upon  the  same 
judgment.     It  is  with  great  reluctance  we  have  come  to 
this  conclusion,  for  we  think  it  was  a  gross  fraud  on  the 
part  of  the  attorney  and  the  defendant ;  but,  looking  at  the 
rule,  we  think  the  defendant  is  entitled  to  be  discharged. 

Rule  absolute  (6). 

(a)  7  Kast,  330.  per&edeable,  although  not  super- 

(6)  The  rule  of  H.  T.  2  W.  4,  seded.  shall  be  forthwith  discharg- 

s.  88,  expressly  directs,   that  all  ed  out  of  the   King*8  Bench  or 

prisoners  who  have  been  in  the  Fleet  prison,  as  to  all  such  actions 

custody  of  the  Marshal  or  Warden,  in  which  they  are  supersedeable. 
for  one  month  after  they  are  su- 
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Ward  v.  Bell 

J.  HIS  was  an  action  on  an  award.  There  were  seven 
special  counts  besides  the  common  ones.  At  the  trial  be- 
fore Vaugkan,  B.,  the  plaintiff  having  proved  his  case,  it 
was  objected  on  behalf  of  the  defendant,  that  the  plaintiff, 
having  proved  one  award  only,  was  entitled  to  a  verdict  on 
one  count  only.  The  learned  Judge  considering  all  the 
counts  but  one  in  the  nature  of  safety  valves,  to  be  used 
only  if  occasion  should  require,  gave  the  plaintiff  the  choice 
of  counts,  but  only  allowed  a  verdict  to  be  taken  on  one. 
The  Master  in  taxing  costs  on  ihe  postea  allowed  the  costs 
of  all  the  counts. 
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counts  be  has  a  right  to  enter  it.  It  is  true,  there  was  but  1853. 
one  awardi  but  the  learned  Judge  thought  the  plaintiff 
was  entitled  to  a  verdict  on  all  the  counts.  Some  of  the 
special  counts  were  added  by  leave  of  the  Court,  which 
shewed  they  thought  those  counts  were  not  unnecessary. 
The  counts  in  fact  were  all  proper. 

Batley,  B. — Suppose,  at  the  conclusion  of  the  trial, 
you  had  claimed  a  verdict  on  all  the  counts,  and  a  bill  of 
exceptions  had  been  tendered,  only  one  cause  of  action 
having  been  proved? 

Lord  Lyndhurst,  C.  B. — How  can  it  be  said  that  all 
the  counts  were  proved,  when  there  was  but  one  award? 

F.  Pollock. — There  is  a  reported  case  before  Lord  IVt/n- 
ford,  where  the  action  was  brought  on  five  bills  of  ex- 
change, and  there  were  fifteen  counts,  and  I  objected  to  a 
verdict  on  more  than  five;  but  the  learned  Judge  thought 
the  verdict  might  be  on  all  the  counts.  I  certainly  did  not 
tender  a  bill  of  exceptions. 

Lord  Lyndhurst,  C.  B. — It  has  been  held  in  this 
Court,  that  where  there  is  only  one  agreement,  the  verdict 
can  be  on  one  count  only. 

F.  PoUock. — ^At  all  events,  the  costs  of  this  application 
cannot  be  claimed;  it  is  not  surmised  that  any  of  the  counts 
are  carelessly  or  improperly  put  in,  and  some  of  them  were 
added  under  the  sanction  of  a  Judge. 

Lord  Lyndhurst,  C.  B. — The  rule  will  be  absolute^ 
without  costs. 

Rale  absolute,  without  costs. 
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1833. 

Archbishop  of  Canterbury  r.  Robertson, 

«^'™A'^d'  -^  VERDICT  was  taken  in  this  action,  subject  to  a  special 
the  Court  can-  Case,  which  was  afterwards  argued  in  tbis  Court,  and  tbe 
"^'cuf^«'mto  Court  ga'e  judgment  upon  it. 

dic(,unteB9lhere 

ii  ■  power  ei-  The  Soitettor  General  now  moved  tbat  the  special  case 
for  that  purpoie.  might  sb  tumed  into  a  special  verdict. 

Bayley,  B. — Is  there  such  a  power  reserved  ? 

The  Solicitor  General. — No  power  is  expressly  reserv- 
ed, but  I  submit  that  the  Court  has  of  itself  the  power 
to  make  such  an  order.  I  cannot  recollect  any  case  upon 
tbe  point.  The  Court,  most  clearly,  might,  in  the  first  in- 
stance, have  said,  either  you  must  agree  to  a  special  ver- 
diet,  or  we  will  grant  a  venire  de  novo.  It  is  very  neces* 
sary  that  the  Court  should  interfere  in  this  case,  as  it  is 
one  of  great  difficulty  and  importance,  and  on  which  the 
Court  seemed  to  entertain  great  doubts.  I  therefore  hope 
that  the  Court  will  either  grant  this  application,  or  allow 
a  new  trial,  or  a  bill  of  exceptions. 
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1833. 

Morris  v.  Coles. 

rrlGHTMAN  obtained  a  rule  nisi  to  set  aside  the  ser-  Upon  amotion 

vice  of  the  writ  of  summons  issued  against  the  defendant,  service  of  a  sum- 

and  to  stay  proceedings,  on  the  ground  of  the  defendant's  "^^^VeiyThe" 

not  having  been  personally  served.     A  personal  service  defendant  and 

had  been  sworn  to,  but  the  defendant  now  positively  de-  may  swear  to 

fried  it,  or  that  he  had  ever  seen  the  person  who  pretend-  pcSonaJserricc; 

ed  to  ha,ve  served  the  process:  other  persons,  who  swore  ^^V'^ltu^^u 

to  being  present  at  the  time  the  service  was  sworn  to  have  affidavits  on  the 

been  made,  deposed,  that  the  defendant  was  intoxicated  therthere'wasa 

at  the  time,  and  that  the  person  who  swore  to  the  service  o^M^hVc^in 

threw  something  down  on  the  ground,  and  on  being  asked  ^i^i ««'  *>»'«'- 
what  it  was,  said  it  was  a  ticket  for  soup  from  Morris  and 
Coles.    An  cMbi  was  sworn  to  by  six  persons. 

FoUeti  shewed  cause,  and  produced  affidavits  from  an 
equal  number  of  persons,  who  deposed  to  facts  tending 
strongly  to  shew  that  the  defendant  must  have  been  per- 
sonally served,  or  that  a  knowledge  of  the  service  must 
have  come  to  him. 

Wighiman  insisted,  that,  after  the  positive  affidavits  he 
had  produced,  it  was  impossible  to  say  that  the  defendant 
had  been  personally  served  in  the  way  deposed  to. 

Lord  Lyndhurst,  C.  B. — How  can  we  enter  into  a  con- 
troversy upon  these  facts?  In  making  a  motion  of  this  sort, 
the  rule  is,  you  must  rely  on  the  strength  of  your  own 
case :  it  is  impossible  to  say,  on  these  affidavits,  whether 
you  were  served  or  not.  The  rule  must  therefore  be 
discharged. 

Rule  discharged,  with  costs. 
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Leaver  c.  Whalley. 

An  wtoniey,  X  HIS  was  ao  action  for  the  amount  of  a  stationer's  bill. 

&(uii,i>noten-  The  plain ti AT  lived  in  Middlesex,  where  the  venue  was 

ag^nn'i  d^  '^'^>     '^^^  defendant  was  an  attorney  at  Stafford,  and  act- 

A  t^i"1h*  h  *^  "*  '''^  *•'"*  attorney  in  the  cause,  though  he  employed 

be  acts  u  hu  an  agent  in  L-ondom  and  when  the  cause  was  coming  on 

unicu  it  ipV'  for  trial,  he  came  to  London,  with  a  witness,  and  obtained 

^^J^^,^^^!^  a  verdict     The  Master,  on  the  taxation  of  costs,  only  al- 

be  ihauid  at-      lowed  to  the  defendant  the  common  expenses  of  a  wit- 
tend  in  penon.  ,  ,      , 
neas,  and  of  travelling  to  London  and  back. 

MiUer  now  moved,  that  the  Master  should  review  the 
taxation,  contending  that  the  defendant,  being  an  attorney, 
and  acting  as  such  in  the  cause,  was  entitled  to  the  allow- 
ance usually  made  to  a  professional  person,  of  a  guinea  a 
day;  that  if  he  had  employed  an  attorney,  instead  of  de- 
fending in  person,  that  attorney  would  have  been  entitled 
to  the  usual  charge  for  attendance,  and  that  the  defendant 
waa  not  the  less  entitled  to  it,  because  he  was  acting  as  his 
own  attorney. 
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183.H. 

Wbbp  9.  Lawrence. 
JMLANSEL  had  obtained  a  rule  mW,  for  discharging  the  a  variance  in 

the  name  of  a 

defendant  out  of  custody,  and  for  setting  aside  the  writ  of  defendant  in  a 
capias^  with  costs  for  irregularity.     He  moved  upon  four  )^'  "^onm  "  * 
objections — First,    that  the  defendant's   name  was  mis-  ^>'h  the  real 

*  name,  u  not 

spelt — secondly^  that  there   was   no  affidavit  of  debt —  material. 
thirdly^  that  the  writ  did  not  give  a  sufficient  descrip-  tion  of  a^defen- 
tionofthe  defendant— and /owr/%,  that  the  indorsement  f?°' *" '*!f  ^", 

•^  "^ '  p*os,  as  of  Kent 

on  the  writ  ought  to  have  had  a  date  to  it.  Sireeu  in  the 

county  o(Sur- 
rey,  without  the 

O-otm/er shewed  cause. — The  variance  in  the  defendant's  ho^or*paJuh, 
name  is,  that  the  last  syllable  is  spelt  *'  ranee,**  instead  where  situate: 
of**  rence:*  but  the  name  being  idem  sonans,  the  variance  dent. 
is  not  material — Secondly ,  it  is  sworn  positively  by  us,  that  ment  on  the 
there  is  an  affidavit  of  debt— 7%irrf/y,  as  to  the  descrip-  l^\^^l^  ^^^^ 
tion  of  the  defendant  in  the  writ:  the  words  of  the  writ  "bail  for  40/. 

,  --,  „    and  upw€trd»" 

are,  '*  take  E.  L.  of  Kent  Street,  m  the  county  of  aurrey,    though  uncer- 
and  it  is  contended,  that  it  should  have  been  "  of  No.  84,  J^^^fthe^ate"'* 
Kent  Street,  m  the  parish  of  St.George  the  Martyr,  in  the  "'*«  ^^  ^  ^f- 

uen.  n.  M.  9  £ 

county  of  Surrey;'*  but  there  is  nothing  in  the  form  No.  4,  w.  4,  s.  lo. 
given  by  the  act  (a),  which  shews,  that  such  particularity 
is  required;  it  is  merely  "  C  D.  of ,"  the  de- 
scription here  was  sufficient  to  enable  the  officer  to  find 
the  defendant,  and  that  is  all  that  can  be  required.  In 
the  case  of  Smith's  bail  (6),  '*  ChigweU  Road'*  was  held  a 
sufficient  description,  without  any  street.  The  last  objec- 
tion  is  equally  without  foundation,  as  we  have  followed  the 
form  given  by  the  a^t.  In  the  writ,  there  is  the  usual  in- 
dorsenient,  '*  This  writ  was  issued  by  E*  M.,  of  &c.,"  and 
underneath,  '*  Bail  by  affidavit  for  40/.  and  upwards." 
No  date  is  necessary. 

(fl)  2  WiU.  4,  c.  39,  Schedule,  No.  4.        {h)  Anle,  Vol.  1,  p.  499. 
VOL.  II.  G  D.  P.  C. 
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Mantel,  in  support  of  the  rule,  did  not  insist  on  tlie 
first  point;  and  contended,  that  it  did  not  sufBciently  ap- 
pear, that  there  was  an  affidavit  of  debt,  for  it  was  posi- 
tively sworn,  that  diligent  search  had  been  made  for  the 
affidavit,  but  none  could  be  found.  At  all  events,  the 
other  ohjecUons  are  fatal.  In  the  form  of  summons  given 
by  the  act,  the  place  and  county  are  stated;  and  if  they 
are  necessary  and  proper  in  the  summons,  they  are  more 
80  in  the  capias;  the  blank  left  in  the  form  of  the  writ  of 
capioM  should  be  filled  up  in  conformity  with  the  writ,  of 
summons.  The  identical  residence  should  be  inserted: 
"  Kent  Street,  in  the  Borough  of  Soulhwark,"  might  per- 
haps have  sufficed.  The  date  ought  also  to  have  been 
put  to  the  indorsement,  and  in  practice  it  usually  a  so; 
but  the  indorsement  is  defective  in  another  respect:  "  bail 
for  40^  and  upwards"  is  uncertain ;  and  if  the  affidavit  of 
debt  is  in  that  form,  it  would  be  clearly  had  for  uncertain- 
ty: it  is  therefore  bad,  as  a  direction  to  the  officer;  forthe 
defendant  may  be  arrested  for  an  indefinite  sum. 

Crowder. — The  words  in  the  form  are  "  bail  for 

by  affidavit."  The  indorsement  on  the  writ  is  "  bail  for 
40/.  and  upwards,  by  affidavit."  There  is  every  thing 
therefore  that  the  act  requires. 
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Vauohan,  B. — I  think  the  parish  was  not  necessary  to  1833. 
be  stated*     The  indorsement  was  intended  as  a  summary  " 

^^  jnt  EBB 

of  the  affidavit  of  debt.  v- 

Rule  discharged  with  costs. 


Wilson  r.  Tucker. 

XHE  time  for  pleading  in  this  action  having  expired,  Whereadefen* 
the  defendant^  on  the  evening  before  the  last  day  but  ^fo^Jhee!!? 
one   of   the  term,  demurred  generally    to  the    declar-  of  a  term,  de- 

,       mum  to  a  dc- 

ation.  The  declaration  had  been  delivered  early  in  ciaraUoo,forthe 
the  term.  The  Court,  under  these  circumstances,  upon  higu^e!^ the*"* 
the  application  of  Butt,  for  the  plaintiff,  granted  a  conci-  fh^e"demur^r°to 
liumj  and  ordered  it  to  be  argued  at  the  rising  of  the  ^  "^^  ^^^^  for 

_  ,  _  1111        argumentonthe 

Court  on  the  next  day.  It  was  suggested,  that  the  de-  last  day  of  the 
morrer  was  merely  for  delay,  as  there  was  no  pretence  for  deTnda'm  wni 
the  it;  books  were  delivered  to  the  Judges.  not  be  allowed 

'  ®  to  withdraw  the 

demurrer  and 

Cowling,  on  the  last  day  of  the  term,  without  attempt-  ?ai Issue!  ^^"^ 
mg  to  support  the  demurrer,  applied  for  leave  to  withdraw 
it,  and  plead  the  general  issue. 

The  Court,  however,  refused  to  allow  this  to  be  done; 
and  said,  that  no  indulgence  could  be  granted  in  such  a 
case ;  and  they  gave — 

Judgment  for  the  plaintiff  (a). 

(a)  In  WUliams  v.  Owen,  where  of  Ricfiards,  for  the  plaintiff,  ^rant- 

the  defendant  pleaded  nil  debet  to  ed  a  concilium  for  argument  on 

^bt  on  bond,  and  the  pkuntiff  de-  the  following  day.    T.  T.  1833. 
murred,  the  Court,  on  the  motion 


G 


o 
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Where  a  pTi- 
iDner  ptli- 
tioned  Ihe  Id< 
lolTEnt  Court  10 
be  diichirged, 
bul  (oak  no  fur- 
ther itepa,  eithei 
by  filing  bii 
■chedule  irUhia 
fbnrCeea  diyi, 
or  giring  nodse 
10  ihe  [ddndS; 
and  the  plwDtlff 
did  Dotdecbre 
RgwiHl  bim 

ternu : — HiU, 
thkt  he  wu  tiM 
eodded  to  be 
diubtrged  out 
ofcuitody. 


MoLYNEUx  e.  Browme. 
HiRLE  shewed  cause  against  a  rule  obtained  by  Man- 
tel, for  discharging  the  defendant  out  of  custody,  on  en- 
tering a  common  appearance,  for  not  having  been  declar- 
ed against  in  due  time.  The  defendant  was  arrested,  on 
the  27th  of  September,  on  an  aliat  special  capiat,  return- 
able on  the  Snd  of  November.  He  was  committed  on  No- 
vemberSrd,  in  this  action.  In  December,  he  filed  his  peti- 
tion, to  be  discharged  under  the  insolvent  act.  The  act 
of  7  GffO.  4,  C.57,  B.  15,  makes  the  filing  a  petition  have 
the  effect  of  rendering  the  defendant  unsupersedeable. 
Notice  was  not  given  to  the  pkintiff,  hut  the  plainttflf 
knew  of  it.  The  defendant  did  not  file  his  schedule  with- 
in  fourteen  days;  and  it  is  contended,  that  the  petition 
fell  to  the  ground ;  but  the  Court  has  a  discretion,  and  has 
given  leave  to  file  a  schedule  after  ten  months.  There  is 
no  provision  in  the  act  making  it  null  and  void ;  but  the 
40th  section  gives  power  to  the  Court,  to  allow  it  to  be 
filed  within  such  further  time  after  the  fortnight  aa  the 
Court  shall  think  reasonable,  and  the  11th  section  also 
gives  power  to  dismiss  the  petition ;  but  it  has  not  been 
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ble,  or  discharged  out  of  custody  at  the  suit  of  such  plain-         1833. 
lift',  from  the  time  of  such  notice  given."    But  this  rule     .^    " 
only   applied  where   notice  was  given  to  the  plaintiff.  v- 

The  words  of  the  act  (a)  ate,  '*  such  prisoner  shaU^  within 
fourteen  days,  file  a  schedule."  The  4@nd  section  pro- 
vides, that  notice  shall  be  given  to  each  of  the  creditors 
of  the  filing  of  the  petition  and  schedule.  Unless  the 
Court  makes  a  special  order,  the  petition  is  at  an  end. 
Here  there  was  nothing  but  a  petition  filed,  but  no  notice 
was  given,  and  no  schedule  was  filed ;  the  proceedings  are 
thereby  rendered  inoperative.  He  cited  Genlick  v.  Bal- 
Unger(b)n  No  adjudication  can  now  take  place  in  the 
petition. 

Bayley,  B, — The  7  Oeo.  4,  c.  57,  s.  15,  provides,  "  that 
no  prisoner,  who  shall  have  petitioned  the  Court  for  re- 
lief, shall,  after  the  filing  of  his  petition,  be  discharged  out 
of  custody  as  to  any  action  for  any  debt,  with  respect  to 
which  an  adjudication  in  the  matter  of  such  petition  can, 
under  the  provisions  of  the  act,  be  made,  by  reason  of  any 
supersedeas,  for  want  of  the  plaintiff's  proceeding  in  such 
action."  The  words  of  the  act,  respecting  the  filing  the 
petition  and  schedule,  are  directory,  and  I  think  this  case 
comes  within  the  words  of  it.  There  is  still  a  valid  petition 
on  the  files,  and  the  Court  may  proceed  to  adjudication. 
The  rule  of  Court  of  Easter  Term,  3  Geo.  4,  was  before 
the  insolvent  act  passed.  The  filing  the  petition  is  evi- 
dence that  he  meant  to  take  advantage  of  the  act;  and  an 
adjudication  might  have  been  made  of  the  plaintiff 's  debt. 

Rule  dbcharged  without  costs;  or  the  costs 
to  be  costs  in  the  cause. 

(«)  8ect.40.  (A)  10  Price,  124. 


VASES  OM  POINTS  OF  PRACTICE,  EXCH. 


GouBoT  V.  Db  Crouy. 
Th«  Court  will    A.  WRIT  of  capiat  having  been  Usued  against  the  de- 
Tiu,  whether  the  fcudant,  the  sheriff  made  ttie  following  return:  "  I  hum- 
Tiheriffwt'f^t  '''y  certify    and  return,   that  the  within-named   Henry 
ii&iH,  bt™       CottiU  de  Crouy,  at  the  time  of  the  delirery  of  this  writ  to 
UK  ii  made  out  me,  to  wit,  on  the  l^th  of  i^i?&ruar^  last,  and  from  tiiat 
Ind'coUuiion,     ^ime  uDtil  the  IStb  of  February  last,  was  not  found  in  my 
roiSiue^'rTio     bailiwick;  and  that  the  said  Henry  Count  de  Crouy,  oa^e 
hia  remedy  b]r     said  Ust-mentioned  day,  and  from  that  time  till  now,  wa«, 
and  is,  in  the  service  of  Count  Ludolf,  the  Sicilian  Minis- 
ter at  the  British  Court,  as  domestic  servant  to  the  sud 
Minister;  and  therefore  I  could  not,  and  cannot  now,  take 
the  said  Henry  Count  de  Crouy,  as  within  I  am  com- 
manded." 

Busby  applied  to  set  aside  this  return,  and  that  the 
sheriff  might  be  directed  to  execute  the  writ,  notwith- 
standing the  defendant's  daitn  of  privilege.  He  moved 
thb  upon  several  special  affidavits,  which  alleged  the  de- 
fendant to  be  in  trade ;  that  the  plaintiff,  when  be  dealt 
with  him,  had  no  knowledge  of  his  being  privileged;  that 
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1833. 

Ward  v.  Thomas,  Executor. 

XHIS  was  an  action  of  debt  on  a  bond,  given  by  the  de-  Where  judg^ 
fendant's  testator.    The  defendant  pleaded  non  estfac"  ^^agaiiut  an°* 
turn.    At  the  trial  at  the  last  York  assizes,  the  plaintiff  ««c«to'.  ^n  aa 

'  *         ^         action  on  the 

obtained  a  verdict.      An  order  for  immediate  execution  hond  of  hu  tea- 
was  given  hj  Aldersofif  J.,  before  whom  the  cause  was  cannot  be  iaaued 
tried.     AJierifacias,  for  the  debt  and  costs,  was  issued  ^J^^  ^i^' 
asainst  the  goods  of  the  defendant,  who  paid  the  money  the  goods  of  the 

®_  ^  »  r  .  /    executor,  al- 

Under  protest  though  he  haa 

been  guilty  of  a 
devQttavitf  and 

J.  Jervis  having  obtained  a  rule  msi  for  setting  aside  has  no  goods  of 
the  judgment  and  execution,  and  for  returning  the  money>  his  handjiTbot 
on  the  ground  that  the  Ji.  fa.  for  the  debt  should  have  an^tionmurt 

®    ^  •'     •'  first  be  brought 

issued  against  the  goods  of  the  testator,  and  for  the  dam-  suggesting  a</e- 
ages  against  the  testator's  goods,  if  there  were  sufficient,  or, 
if  not,  then  against  the  defendant's  own  goods — 

fFt^A/man  now  shewed  cause. — The  defendant,  by  plead- 
ing non  est  factum  only,  has  admitted  assets,  and  therefore 
we  are  entitled  to  have  execution  against  the  defendant's 
own  goods,  if  there  are  not  sufficient  goods  of  the  testa- 
tor; it  is  sworn  that  the  defendant  has  said,  that  he  had  no 
assets,  and  also  that  he  has  offered  to  pay  the  debt ;  it  was 
mercy  therefore  to  the  defendant,  to  issue  execution  against 
him,  instead  of  proceeding  by  the  circuitous  and  expensive 
course  of  an  action  on  the  judgment. 

Per  Curiam. — The  regular  course  would  have  been,  to 
have  had  judgment  for  the  debt  and  costs  to  be  levied  of 
the  goods  of  the  testator  in  the  hands  of  the  defendant; 
and  if  there  were  not  sufficient,  then  the  costs  to  be  levied 
of  the  defendant's  own  goods.  Before  the  defendant  could 
be  liable  for  the  debt  de  bonis  propriiSf  there  must  be  an 
action  suggesting  a  devastavit;  and  the  pleading  a  false 
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plea  would  be  evidence  of  it;  but  the  judgment,  as  it  is 
now,  is  erroneous,  and  would  be  reversed  on  error;  and 
the  defendant  would  be  restored  to  every  thing  he  has 
lost.    The  rule  must  therefore  be  made  absolute. 

Rule  absolute  with  costs,  and  no  action  to  be 
brought. 


book)  on  Sa- 


Darker  v.  Darker. 

jL  his  was  a  case  in  the  special  paper.  Jervit  was  pro- 
ceeding to  argue  it,  when  the  Lord  Chief  Baron  said,  that 
forrn'Mm"-'"''  P^pCT  books  had  not  been  delivered  in  proper  time. 
mentor  Mm'    Xbev  Were  not  delivered  till  late  on  Saturday ;  and  that, 

dag  ■mnning.  t  r 

he  said,  was  too  late  for  an  argument  on  the  next  Monday 
morning.  The  Lord  Chief  Baron  observed,  that  the  rule 
respecting  the  delivery  of  paper  books  was  one  of  great 
convenience  and  importance,  and  must  be  strictly  enforced. 
The  case  would  not  therefore  be  heard. 


The  case  was  struck  out  and  ordered  to  be  put 
in  the  next  paper. 
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1833. 

Doe  d.  Williams  v.  Roe. 

KnOWLES  moved  for  judgment  against  the  casual  Serrioe  of  de- 
ejector.    The  service  was  stated  to  be  on  the  wife,  with-  ej^ent'b  not 
out  stating  it  to  have  been  "on  the  premises,"  or  that  ;;;®f^'^jf^ 
she  lived  with  her  husband.  ^  »t»^  tohaw 

been  on  the 
premitet,  or 

Batley,  B.-That  wiU  not  do.  t^Ty^r 

husband. 

Kmndes. — Perhaps  the  Court  will  allow  cause  to  be 
shewn  at  chambers,  or  that  the  rule  may  be  drawn  up  con- 
ditionally. 

Bayley,  B. — We  cannot  allow  that. 

Rule  refused. 


Neal  v.  Richardson. 

X  HIS  was  an  action  on  the  case  for  slander.    The  de-  A  plea  having 
fendant  pleaded   the  general  issue.      The  plaintiff  de-  to,  because  it 
murred  specially,  and  alleged  for  cause,  that  the  plea  was  ,^"jJjf*o^  \lll' 
intitled  of  April,  1 838,  instead  of  1838.  the  Court  order- 

ed  the  demurrer 


KeUy  now  moved  that  the  demurrer  might  be  set  aside, 
and  that  the  plaintiff's  attorney  should  pay  the  costs.  He 
produced  an  affidavit  of  three  persons,  one  of  whom  drew 
the  plea  and  another  copied  it,  that  they  believed  it  was 
correctly  dated  1833.  A  summons  had  been  taken  out  to 
amend  the  plea  on  payment  of  costs.  The  summons  was 
attended  before  Gumey,  B.,  when  the  defendant's  attor- 
ney asked  to  see  the  plea;  but  the  learned  Judge  said  it 
was  unnecessary,  as  he  hoped  no  one  would  dare  to  demur 
under  these  circumstances.    An  application  was  afterwards 


to  be  set  aside 
with  costs. 
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made  for  an  inspection  of  the  plea,  but  it  was  reliised  to 
be  shewn,  except  before  the  Master;  it  was  then  alleged 
to  have  been  mislaid.  The  defendant's  attorney  swore,  he 
believed  the  plea  had  been  altered.  It  was  also  objected, 
that  the  name  put  to  the  plea  was  believed  to  be  fictitious, 
SM  no  such  person  could  be  found.  The  Court  granted  a 
rule  niai  for  setting  aside  the  demurrer,  and  that  the  plain- 
ti0^s  attorney  should  attend  with  the  plea,  and  answer  the 
matters  of  the  affidavit. 

Piatt  shewed  cause. — He  produced  an  affidavit  of  the 
plaintiff's  attorney,  that  instructions  for  the  demurrer  were 
laid  before  Mr.  Chadwiek,  by  whom  the  plea  was  dniVD 
and  signed;  that  he  was  admitted  in  1785,  and  lived  at 
Buhop's  Walk,  Bithop's  Palace,  Lambeth.  It  was  now 
sworn  that  the  plea  was  lost. 

The  Court  ordered  the  rule  to  be  made  absolute,  with 
costs. 

Rule  absolute,  with  costs  (a), 

(a)  See  ManhaU  v.  Thomta,  B  murrer,  bat  »  mere  iiregularity, 
Moore  &  Scott,  98,  and  Andtnon  that  the  declantion  did  not,  in 
r.  Thomei,  9  Biog.  67^1  where  the      the  comtneDCement,  atate  the  oa- 
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has  expired,  and  payment  of  which  said  goods  was  gua-  1833. 
ranteed  by  the  defendant  to  the  said  plaintiff;  and  for  mo-  a  „'  „, 
ney  paid  by  the  plaintiff  to  and  for  the  use  of  the  said  de-  «• 

ffendant,  at  his  request;  and  for  money  had  and  received  by 
the  defendant  for  the  use  of  the  plaintiff;  and  also,  for 
money  due  and  owing  from  the  defendant  to  the  plaintiff, 
upon  an  account  stated  between  them.*' 

J.  Jervu  moved  to  discharge  the  defendant  out  of  cus- 
tody and  enter  an  exoneretur,  on  the  ground  of  the  insuf- 
ficiency of  the  affidavit  He  objected  that  it  did  not  suf- 
ficiently appear,  by  the  affidavit,  that  the  defendant  was 
liable  to  be  arrested,  inasmuch  as  the  terms  on  which  the 
defendant  guaranteed  the  payment  of  the  goods  were  not 
stated:  and,  it  did  not  appear,  that  the  credit  on  which  the 
defendant  guaranteed  the  goods  had  expired. 

Wkiicombe  shewed  cause,  and  cited  Cope  v.  Joseph  (a), 
where  it  it  was  held,  that  the  defendant,  who  had  guaran- 
teed to  the  plaintiff  the  payment  of  money  for  goods  to  be 
sold  and  delivered  to  a  third  person,  might  be  arrested  for 
die  amount  of  goods  sold  and  delivered  on  the  common  af- 
fidavit. 

The  Court  held  that  the  affidavit  was  not  sufficiently 
certain,  and  made  the  rule  absolute. 

Rule  absolute,  without  costs,  and  no  action. 
(a)  9  Price,  155. 


CASES  ON  POINTS  OF  PRACTICE,  EXCU. 


Ex  parte  DicAS. 
Affldiviti,  uied    A  MOTION  was  made  by  Erie  respecting  an  attorney  of 
mo^n,"aughi     thu  Couft,  wfaich  was  refuscd.    He  moved  upon  affidavits. 

filed,  whether 

ihe  DiDiian  i>  Mantel  DOW  applied  to  the  Court  that  the  aiBdavlta 

riued.'  "^  '*'    might  be  filed.    Copies  had  been  applied  for  and  refused. 

GuRNEY,  B. — ^Affidavits  ought  always  to  be  filed. 
Every  motion  is  on  reading  the  affidavit. 

Batlry,  B. — ^There  was  a  time  when  every  affidavit  uaed 
to  be  read  in  Court. 

The  Court  granted  a  rule  tii«t,  and  the  attorney  was  di- 
rected to  attend  with  the  affidavits.  On  a  subsequent  day 
the  attorney  attended  with  the  affidavits,  and  gave  them  to 
the  officer. 

Bayley,  B. — Whenever  affidavits  are  used  in  Court, 
tbey  ought  invariably  to  be  filed  and  handed  in  by  the 
gentleman  who  moved,  and  not  handed  back  to  the  attor- 
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1833. 

Thoiipson  V.  DiOAB  and  Another. 

JMLANSEL  had  obtained  a  rule  for  setting  aside  the  de-  where  the  writ 
cUration  with  costs.  'Z'^'^^. 

tion  trespass  on 
the  case,  the 

ChiUon  shewed  cause. — ^The  objection  is^  that  the  decla-  Court  set  aside 

ration  varies  from  the  process,  but  the  affidavit  does  not  for  irreguiarUy. 
point  out  the  irregularity;  if  there  is  any,  it  is  in  the  writ      The  writ  is 

and  not  in  the  declaration.     The  affidavit  states  that  the  mencement  of 

defendant  was  served  with  the  writ  of  summons  hereunto  purposes. 

annexed,  marked  (A).    The  application,  therefore,  is  not  iou7andrimMr- 

on  the  i?round  that  the  declaration  has  been  delivered  tinent  matter 

,  ■■        rni       1      1         •         ^^  introduced 

without  process,  for  the  process  is  stated.  The  declaration  into  an  affidavit 
being  in  trespass,  and  the  writ  in  trespass  on  the  case,  the  ruie^^  court 
true  cause  of  action  must  be  taken  to  have  been  disclosed  <Jepri^«d  the 

party  of  the  costs 

in  the  declaration.     It  is  not  shewn  that  no  writ  has  been  of  the  rule,  to 

issued  to  warrant  the  declaration ;  but  the  affidavit  merely  he  would  have 

states,  that  a  writ  has  been  served,  which  does  not  agree  *^*"  «n*>^«d« 
with  the  declaration. 

Bayley,  B. — What  process  is  there  to  warrant  the  de- 
claration? 

ChiUon. — Before  the  act,  this  declaration  could  not  have 
been  set  aside  for  a  variance. 

Bayley,  B. — The  writ  was  considered  only  as  process. 

Chilian. — Even  by  original,  the  declaration  could  not 
be  set  aside  for  a  variance;  but  coupling  the  provisions 
of  the  uniformity  act  (a)  with  the  schedule,  it  is  said  the 
writ  must  correspond  with  the  declaration.  In  the  case  of 
King  V.  Skiffington  (6),  it  was  held,  that  the  writ  must  pre« 

(fl)  2  W.  4,  c.  39.  (6)  1  Dowl.  Prac.  Rep.  686. 
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1833.  serve  the  form  in  the  act;  and  that  it  was  not  sutGcient  to 
Thoupion  P^^  ^^^  genus  only,  but  the  species  of  action  must  also  be 
specified.  There  was  a  case  this  term  argued  in  the  King'a 
Bench  on  special  demurrer:  the  declaration  was  in  at- 
tumpsit,  and  stated,  that  the  defendant  had  been  summon- 
ed to  answer  the  plaintiff  in  an  action  of  trespass  on  the 
case ;  the  cause  of  demurrer  was,  that,  as  the  process  was 
set  out,  there  was  a  variance  shewn  between  the  process 
and  the  declaration;  but  the  Court  held,  that  a  demurrer 
would  not  lie,  and  that  the  motion  should  be  to  set  aside 
the  proceedings.  The  motion,  here,  should  have  been  to 
set  aside  the  writ 

Baylet,  B. — The  writ  is  good ;  it  in  itself  complies  with 
the  act,  but  it  does  not  justify  the  form  of  the  declaration. 
A  variance  appears  between  the  writ  and  declaration ;  if 
you  apply  to  set  aside  the  declaration,  the  writ  remains;  if 
you  were  to  move  to  set  aside  the  writ,  the  motion  would 
fail.  It  cannot  he  taken  advantage  of  on  demurrer,  be- 
cause  it  is  a  mere  irregularity. 

Chilton. — When  a  party  comes  to  complain  of  an  irre- 
gularity in  the  declaration's  not  agreeing  with  the  process, 
it  ought  to  be  positively  sworn  that  there  is  no  other 


In  the  course  of  the  argument,  ChiUon  pointed  out  to 
Uie  Court  that  the  affidavit,  on  which  the  rule  had  been  ob- 
tained, contained  a  great  deal  of  matter  respecting  an  ac- 
tion for  what  was  denominated  a  foul  libel,  brought  against 
Gregory  and  Others,  where  the  plaintiff  recovered  300/. 
damages,  &c.,  being  quite  irrelevant  to  the  motion  before 
the  Court. 

The  Court  ordered  that  the  affidavits  should  be  referred 
to  the  Master,  who  should  report  respecting  the  unneces- 
9ary  matter ;  and  the  costs  of  the  rule  were  ordered  to  stand 
Qver  for  that  purpose. 

The  Master,  on  a  subsequent  day,  reported  to  the  Court, 
that  the  matter  objected  to  appeared  to  him  to  be  irregu- 
lar and  impertinent. 
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serrice,  because  it  was  not  dated ;  the  writ  was  irregular,         1833. 
and  the  Court  there  held,  that,  as  the  objection  applied  to 
the  writ  as  well  as  the  copy,  I  could  not  move  to  set  aside 
the  service  without  setting  aside  the  writ  also.     Here  the 
writ  and  declaration  are  both  good  upon  the  face  of  them. 

Baylet,  B. — In  that  case,  the  objection  was  to  the  writ 
and  not  the  service,  for  the  service  was  good  but  the 
writ  was  not.  Under  the  uniformity  of  process  act,  you 
must  state  the  nature  of  the  action,  and  you  must  shew 
that  the  declaration  is  conformable.  The  writ  is  tres- 
pass on  the  case,  but  the  declaration  is  trespass,  the  process 
only  warranting  an  action  of  trespass  on  the  case.  The 
declaration  must  be  set  aside;  and  if  the  plaintiff  can  de- 
clare properly  under  the  writ,  he  may  do  so. 

The  other  Barons  concurred. . 
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1833.  Lord  LrMDHURST,  C.  B. — It  appears  to  me  to  be  irrele- 

'"    ''"        vant,  impertinent,  and  libellous,  and  the  rule  ^ereforewiU 

"■  be  absolute,  without  costs. 

DrcAS. 

Rule  absolute,  without  costs. 


undei  the  7  &  8 
C.4,  C.31,  th« 
Court  allowed 
the  procoediag* 
(0  be  ■mended 
bj  •ubitiludng 
the  word  "  bo- 


thers being  DO 
■uch  hundred, 
and  the  time  fe 


HoBTON  0.  The  Inhabitants  of  the  Hundred  of  Stamford. 
Jm.ILDYARD  shewed  cause  against  a  rule  obtained  by 
Kelly,  for  amending  the  proceedings  in  this  action.  This 
is  ui  action  to  recover  the  amount  of  the  damage  done  at 
an  election  {  it  is  brought  against  the  inhabitants  of  the 
hundred  of  Stamford,  and  the  amendment  prayed  is,  that 
the  borough  of  Stamford  may  be  substituted  for  the  hun- 
dred of  Stamford;  part  of  Stamford  is  in  Lincolnshire, 
and  part  in  Northamptonshire,  but  the  borough  is  wholly 
in  one  county  ;  they  have,  therefore,  commenced  their  ac- 
tion against  the  wrong  persons,  and  ought  to  commence  de 
novo.  This  is  such  a  substantial  alteration  as  the  Court 
has  no  power  to  make,  for  the  act  makes  a  distinction  be- 
tween hundreds  and  places  not  in  hundreds.  It  is  said, 
they   arc    out    ui'  tinn.'    to  cuTiiiiK'Uce  a  fresli  uction,   but 
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mer]y  the  proceeding  must  have  been  by  original,  and  the         I(^. 
process  by  capias  is  of  the  same  nature ;  and  there  is  no-       \^^^ 
thing  to  amend  by     It  is  not  a  misprision  of  the  clerk,  v. 

but  a  substantial  alteration.     The  question  is,  whether  the  Hundred  of 
any  plea  of  misnomer  could  have  been  pleaded.  Stamford. 

Bayley,  B. — ^That  perhaps  would  have  been  a  fatal 
objection. 

Hildyard. — In  the  case  of  The  Mayor  and  Burgesses  of 
Lynne  Regis  (a),  where  the  letters  patent  granted  to  a  cor- 
poration had  the  words  "  per  idem  nomen  et  non  per  aliud,^' 
it  was  held,  that  it  was  not  necessary,  in  setting  out  the 
name«  that  it  should  be  idem  syUabis  seu  verbis^  but  it  was 
cient  if  it  was  idem  re  et  sensu. 

Bayley,  B. — This  is  idem  re  et  sensu.  You  are  the  in- 
habitants of  a  district  of  Stamford. 

Hildyard. — As  the  inhabitants  lie  hi  two  counties,  there 
is  no  remedy  against  them. 

Bayley,  B.— We  ought  not  to  stop  the  cause  in  limine, 
and  prevent  them  from  trying  that  important  question. 

Hildyard. — The  application  also  comes  too  late;  for, 
Easter  Term  has  been  allowed  to  go  by  without  applying; 
and  the  Court  will  not  be  disposed  to  favour  the  plaintiff 
in  a  case  of  this  nature,  where  there  must  have  been  gross 
negligence  in  not  ascertaining  the  limits  of  the  borough. 

Kelly  in  support  of  the  rule. — This  is  an  application  to 
the  indulgence  of  the  Court;  but  they  have  clearly  the 
power  to  make  the  alteration,  for  alterations  of  a  more 

(«)  lOCoke,  121h. 
VOL.  II.  II  D.  P.  C. 
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1833.         subBtantial  nature  have  been  made:  an  application  waa 
HoKTOH       gnnted  the  day  before  the  trial  to  strike  out  the  names  of 

■  .    T'        ,    two  defendants :  and,  in  a  late  case  of  Baker  v.  Neaver  (a), 
tnbibilnnuor  .  ,  ,     ,  .  ,     .      , 

the  Hundr*a  of  Where  an  action  was  brought  by  two  assignees  of  a  bank- 
tiMroRD.      rupt^  (jug  proceedings  were  amended,  by  adding  the  name 
of  a  third.     [He  was  then  stopped  by  the  Court.] 

Bayley,  B. — This  application  ought  to  be  granted. 
This  action  appears  to  be  brought  'against  ^the  inha- 
bitants of  the  hundred  of  Stamford ,•  but,  in  substance,  it  is 
against  the  inhabitants  of  Stavtford.  The  remedy  is  given 
to  the  plaintiff  by  act  of  parliament  (6).  Tlie  plaintiff  has 
called  it  a  hundred;  he  now  finds  it  to  be  a  borough;  the 
act  says,  the  borough  shall  be  liable,  where  not  parcel  of 
any  hundred:  the  plaintiff  has  made  a  mistake  in  the  de- 
scription of  the  district.  The  application  is  to  prevent  the 
cause  going  off  otherwise  than  on  the  tnerits,  and  it  would 
be  gross  injustice  not  to  allow  it:  and  here  they  would  be 
too  late  to  commence  another  action.  Amendments  are  al- 
lowed in  penat  actions.  In  some  cases,  where  the  mis- 
nomer has  been  pleaded,  applications  to  amend  have  been 
entertained.  If  this  bad  been  by  original,  though  the 
Court  coBld  not  have  altered  th«  original  writ,  they  could 
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in  hundreds  and  in  counties  of  cities  and  townsi  as  when         1933. 
it  is  done  in  liberties,  franchises,  cities,  towns,  and  places       horton 
not  beinff  part  of  any  hundred.     It  was  the  object  of  the  v. 

«  1  ,  rr^i  1       Inhtbitanu  of 

act  to  give  relief  wherever  the  damage  was  done.     Though  the  Hundred  of 
the  act  is  highly  penal  in  one  respect,  it  is  highly  reme-       tamford. 
dial  in  another. 

The  other  Barons  concurred. 

Rule  absolute — the  defendants  to  have  a  fort- 
night's time  to  plead,  and  costs. 


Green  v.  Prosser. 

J.  HESSIGER  shewed  cause  against  a  rale  which  had  Where  a  person 

been  obtained  by  Plait,  tliat  service  at  Mr.  MiUer's  apart-  ^^^\rlstt'' 

ments  might  be  good  service,  and  that  Miller  might  pay  *>«*°»  **r^***. 

the  oo6t8.^-Thi8  is  to  procure  an  attachment  where  there  a  rule,  prepara- 

has  not  been  personal  service.     Two  bills  for  business  an^tuchment^ 

done  by  MUler  as  an  attorney  were  taxed  by  the  Master,  ffjf  "I'^^^f"^^ 

and  Mr.  Miller  was  found  to  have  been  overpaid  621,,  out  to  the  satis- 

ii       1        rr%\_  J        i»  •  faction  of  the 

which  he  was  requested  to  refund.     1  he  order  for  taxing  court,  the  Court 
having  been  made  a  rule  of  Court,  an  appointment  was  wlth^pereonai 
nade  to  serve  Miller  with  it,  but  he  did  not  attend :  seve-  ^>'vi<^«- 
ral  other  attempts,  it  is  sworn,  have  been  made  to  serve 
him  without  effect ;  and  they  further  swear,  that  they  be- 
lieve he  keeps  out  of  the  way  to  avoid  being  served.     All 
Miller^s  clerks,  however,  now  deny  knowing  any  thing  of 
any  calls  having  been  made  at  Miller's  chambers  respect- 
kig  the  costs;   and  they  positively  swear  that  no  copy  of 
the  rule  has  ever  been  left,  and  Miller  himself  explains 
his  not  keeping  to  the  appointment,  by  having  been  unwell. 
But  the  Court  has  not  the  power  to  dispense  with  personal 
service.     In  an  anonymous  case  in  Chitty^s  Reports  (a),  it 

(a)  1  Chit.  Rep.  503. 
II  2 


P  no  WEB. 
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was  expressly  decided,  that  the  Court  would  not  grant  a 
rule  to  dispense  with  personal  service  of  the  Master's  allo- 
catur for  costs,  with  a  view  to  an  attachment,  on  an  affida- 
vit that  the  defendant  kept  out  of  the  way  to  avoid  being 
served ;  and  Abbott,  C.  J.,  there  says, "  I  know  of  no  instance 
of  a  similar  applicalion,  and  unless  some  authority  is  cited 
to  support  it,  I  think  we  ought  not  to  grant  this  applica- 
tiun."  In  another  case,  the  Court  o(  King's  Bench  refused 
a  rule  for  an  attachment  against  an  attorney  for  not  pay- 
ing money,  where  there  was  no  personal  service,  though  it 
was  sworn  that  the  party  kept  out  of  the  way  to  avoid  ser- 
vice: and  the  Court  there  said,  that,inmatters  of  attachment, 
personal  service  could  not  be  dispensed  with.  Another  case 
occurred  yesterday  before  Mr.  Justice  Patteton,  in  the  Bail 
Court;  where  the  learned  judge  said  he  had  searched  for 
precedents  of  such  a  proceeding,  and  had  found  none. 
The  Court  wilt,  therefore,  not  interfere  in  this  case,  when 
it  is  lefl  in  douht  whether  the  party's  absence  was  not  oc- 
casioned by  accident  or  necessity. 

Piatt,  in  support  of  the  rule. — Those  cases  will  not  go- 
vern the  present ;  for,  personal  service  has  been  constantly 
dispensed  with.  Therecan  be  no  doubt  that  the  party  keeps 
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the  Court,  could  dispense  with  the  necessity  of  personal         1833. 
service;  but  they  thought  this  was  such  a  case,  and  that 
the  rule  should  be  made  absolute,  the  attachment  to  lie  in 
the  office  for  a  fortnight. 

Rule  absolute  accordingly. 


Darling  r.  Gurney  and  Another. 

X  HIS  was  an  action  of  scire  facias,  against  the  two  de-  since  the  new 
fendants,  as  bail  of  one  John  Collingwood  Tarleton.  CwuM»i^ngno 

The  declaration,  of  Easter  Term,  3  Will  4,  stated  that,  J"7«*!|^f»*»;  *^y 
theretofore,  to  wit,  on  the  13th  of  April,  1333,  the  plain-  murrabieto 
tiff,  a  debtor  of  his  present  Majesty,  came  before  the  Ba-  piaiotiff  com- 
rons  of  the  Exchequer,  at  Westminster,  by  G.  K.  his  at-  "y  bifu  ^^*"''' 
tomey,  and  brought  then  and  there  into  Court  his  certain      Where  a  de- 

.  .T^i  .  1  ^11  fendtnt  demurs 

biU  agatnst  the  defendants,  in  a  plea  of  debt  upon  recog-  to  any  pleading 
nizance,  the  tenor  of  which  said  writ,  followed  in  these  and^fhc  Court' 
words,  that  is  to  say — Middlesex,  to  wit.  Be  it  remembered,  ojemiies  the 

'  •'  ^  demurrer,  the 

that  a  writ  of  his  present  Majesty,  under  the  seal  of  his  J?x-  defendant  ii  at 

chequer,  by  the  consideration  of  the  Barons  here,  issued  toany  of  the 

in  these  words:  William  the  Fourth,  by  the  grace  of  God,  f„'*J^of"th^*^^' 

&c.,  to  the  sheriff  of  Middlesex^  greeting:  Whereas,  &c.  plaintiff,  if  ihe 

The  declaration  then  set  out  the  scire  facias,  which  stat-  edin  themar- 
ed  judgment  for  b^dSL  \Ss.  8d.  recovered  by  the  plaintiff  gl;i;^^,tut^*^' 

against  Tarleton,    the  recognizance  entered  into  by  the  otherwise  not. 

A  judgment 

defendants,  that  the  original  defendant  had  neither  paid  may  be  altered 
the  damages,  nor  rendered  himself  to  prison;  and  there-  termln'wWch 
fore,  the  sheriff  was  commanded  to  make  known  to  the  de-  ''*'*'y*°* 

To  debt  on 

fendants  that  they  should  appear  on  a  certain  day;  the  a  recognizance 
sheriffs  return  oi  nihil  was  then  stated,  and  an  alias  sci.fa.  fcndant  having 

pleaded  that  no 
ca,  to,  issued,  to 
which  the  plaintiff  replied,  that  a  ca.  ta.  did  issue  directed  to  the  sherifl^  of  London,  and  the  defen- 
dant refoined  that  the  original  action  was  brought  in  Middletex,  and  not  in  London,  which  the 
plaintiff  denied  in  his  surrejoinder,  and  concluded  with  a  verification  by  the  record:— //f/<^,  on  spe- 
cial demurrer,  that  the  conclusion  was  proper. 
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against  the  deFendants,  with  the  BherifT'a  Teturaot  scire 
feci,  the  appearance  of  the  defendants,  and  a  prayer  of 
execution  against  them  for  the  damages.  The  defendants 
pleaded,  that  no  writ  of  capias  ad  latiifaciendura  was  be- 
fore the  issuing  of  the  act.  fa.  duly  sued  out  or  prosecut- 
ed against  Tarlelon,  and  duly  returned. 

The  plaintiff  re pHed  a  ca.  »a.  against  Tarleton,  directed 
to  the  sheriffs  of  London,  with  the  sheriff's  return  thereto, 
concluding  with  a  verification  by  the  record. 

The  defendants  rejoined,  that  the  action  agdnst  Tarle- 
ton was  brought,  and  the  venue  laid,  in  the  county  of  Mid- 
dlesex, and  not  in  the  city  of  London,  into  which  the  ca- 
piat ad  tatiifaciendum  against  Tarleton  was  issued  and 
directed. 

The  surrejoinder  by  the  plaintifTs  stated  "  that  the  action 
by  the  said  plaintiff  against  the  said  John  ColUngwood  Tar- 
leton, in  which  the  said  judgment  was  so  recovered  as 
aforesaid,  was  brought,  and  the  venue  therein  was  laid,  in 
the  City  of  London,  into  which  the  said  writ  of  capias  ad 
satisfaciendum  in  the  said  rejoinder  mentioned  issued. 
jiitd  this  the  said  plaintiff  is  ready  to  verify  by  the  record 
of  Michaelmas  Term,  in  the  third  year  of  the  reign  of  our 
nid  lord  the  King,  in  Ihc  3Srd  lioU,  anil   lie  ia;n  s  that 
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for  the  plaintiff  having  execution  adjudged  to  him^  being        1833. 
partly  matter  of  fact  and  partly  matter  of  record,    the 
plaintiff  should  have  concluded  the  said  surrejoinder  by 
praying,  that  these  matters  should  be  inquired  of  by  the 
country 9  and  not  by  a  verification  by  the  record. 
The  plaintiff  joined  in  demurrer. 

Arehbold^  in  support  of  the  demurrer. -^The  verification 
to  the  surrejoinder  should  not  be  by  the  record  but  gener* 
ally,  or  with  a  conclusion  to  the  country  (a).  Whether 
the  action  was  brought  in  London  or  Middlesex^  is  a  mat* 
ter  of  fact 

Lord  Lyndhurst,  C.  B. — The  ca.  so.  was  issued  into 
London. 

Arohbold. — That  may  be  irregular.  The  action  was 
brought  in  Middlesex.  The  surrejoinder  is,  that  the  ac- 
tion is  in  London. 

Lyndhurst,  C.  B. — Why  should  you  select  the  writ  in 
preference  to  the  place  where  all  the  proceedings  appear  to 
have  been. 

Archbold. — Abandoning  that  ground,  the  proceedings 
are  bad  on  general  demurrer.  The  commencement  of  the 
action  is  the  writ.  The  act  of  parliament  (6)  makes  the 
writ  of  summons  or  capias  the  commencement  of  the  ac- 
tion. Before  the  new  Process  act,  the  plaintiff  might  con- 
sider either  the  bill  or  writ  the  commencement  of  the  ac- 
tion; but  now,  in  this  Court,  there  is  no  such  thing  as  a 

{a)  The  surrejoinder  originally      the  conclusion  to  a  verification 
coneladed  to  the  country,  but,  up-     by  the  record, 
on  demurrer,  the  plaintiff  altered         (6)  2  W.  4,  c.  39. 
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183a         bill.     This  Court  has  no  jurisdiction  by  bill.     They  htne 
Dablino       ^'^"^  *  ^^^  instead  of  a  declaration  in  tci./a. 

Buiby, — The  defendant  files  a  special,  demurrer  to  tlie 
surrejoinder.  The  paper  books  merely  mention  that  ob- 
jection which  is  now  disposed  of.  The  defendant  cannot 
now  go  back  to  the  declaration  to  which  be  has  pleaded. 
If  we  bad^demurred  to  their  pleading,  and  the  Court  had 
decided  in  our  favour,  then  the  other  aide  would  have 
been  entitled  to  revert  back  to  any  previous  fault.  At  all 
events,  the  objection  ought  to  have  been  stated  in  the  mar- 
gin of  the  paper  books. 

Archbold  contended,  that  he  bad  a  right  to  go  back  to 
the  first  fault,  and  that  there  was  no  such  distinction  as 
that  drawn  by  Mr.  Busby.  He  admitted,  that  according 
to  the  rule  laid  down  by  Lord  Tenterden,  the  objection 
ought  to  have  been  stated  in  the  margin  of  the  paper 
books. 

The  Court  said,  that,  in  strictness,  tlie  point  not  being 
stated  in  the  margin  of  the  paper  books,  the  defendant 
could  not  avail  himself  of  the  objection  to  the  declaration: 
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recognisance  having  been  entered  into ;  no  statement  of  a         \S33. 
judgment  having  been  recovered ;  the  statement  of  a  scire      ^ 
facias  is  only  by  way  of  recital;  the  objection  would  be  ». 

fiital  upon  error.     You  say,  you  bring  a  bill  into  Court, 
when  in  fact  you  bring  only  a  scire  facias. 


LfOrd  LtndhursTi  C.  B. — Nothing  is  admitted  upon 
demurrer  that  is  not  well  pleaded.  There  is  no  substan- 
tial averment  in  the  declaration.  It  merely  recites  a  writ 
of  scire  facias,  which  recites  a  recognizance  and  judgment, 
and  that  the  sheriff  was  commanded  to  make  known  to  the 
hul  that  execution  would  issue  against  them.  The  plead- 
ings must  be  amended,  or  judgment  will  be  for  the  defen- 
dant 

Busby  mentioned,  that  judgment  had  actually  been  sign- 
ed the  day  after  the  Court  decided  in  his  favour. 

The  Court  said,  that,  being  in  the  same  term,  the  judg- 
ment might  be  altered. 

Judgment  for  the  defendant,  with  leave  for  the 
plaintiff  to  amend. 


Rice  v,  Leou. 

ISlNOIVLES  shewed  cause  against  a  rule  obtained  by  If  a  defendant 
Hayes,  calling  on   the  plaintiff  to  shew  cause  why  all  wu^^^Jthin'l^.' 
proceedings  in  the  action  should  not  be  stayed,  on  payment  ^^'  ^^  ^'  '^*~ 

i.  V     J  .  •  rw^l  '  ^       '         r  J  ble  to  be  sued 

of  the  damages,  without  costs.     This  was  an  action  for  beer  in  tbe  London 
delivered  to  the  defendant  between  June,  1831,  and  June,  ^J^eVu  fofdebts 

under  5L;  and 

..       ,       ^  ,  .       .  if  a  plaintiff 

SKI  bim  eUewtaere,  and  recovers  less,  he  will  not  be  entitled  to  costs,  though  the  defendant  has 
another  place  where  be  occasionally  resides,  and  the  goods  are  delivered  there. 
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I83S,  at  his  residence,  No.  6,  Lanidown  Place,  which  u 
inthecountyorAfi(M/r«ex;  the  plaintiff  recovered  3/.  \5t,, 
and  it  is  now  sworn  that  the  defendant  lives  in  London,  in 
King's  Bench  Walk,  and  liable  to  be  summoned  to  the  City 
Court  or  Requests;  and  it  is  contended  that  the  plaintiff, 
therefore,  is  entitled  to  no  costs  under  the  provisions  of  the 
act  which  established  that  court.  The  words  of  the  act  (o) 
are,  "  that  it  shall  be  lawful  for  any  person,  who  shall  have 
a  debt  owing  to  him,  not  exceeding  5/.,  from  any  person 
residing  or  inhabiting  within  the  city  of  London,  or  the  li- 
berties thereof,  to  cause  such  person  to  be  summoned." 
The  defendant  is  sworn  to  have  resided,  and  still  to  reside 
and  live  at  Lanedown  Place,  where  the  goods  were  supplied; 
and  that  applications  have,  from  time  to  time,  been  made 
there  for  the  money;  it  is  not  sufficient,  that  the  defendant 
swears  he  lives  in  London,  without  adding  that  he  does  not 
live  any  where  else;  I  submit  that  the  act  does  not  apply 
to  a  person  having  several  places  of  residence. 

Lord  Lyndhurst,  C.  B. — You  do  not  negative  that  the 
defendant  lives  in  London;  you  only  say  that  the  answer 
at  the  house  in  Lansdown  Place  was,  that  the  defendant 
still  resides  and  sleeps  there. 
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residence  in  London^  and  another  in  the  country,  it  is  no         IBSd. 
answer  to  shew  that  he  sometimes  lives  in  the  country. 
The  affidavit  is  in  the  usual  form. 

Lord  Ltmdhurst,  C.  B. — More  particulars  ought  to 
have  been  shewn  about  the  residence  in  London;  the  de- 
fendant may  go  occasionally  to  chambers,  for  business, 
and  that  may  have  been  thought  sufficient  to  justify  him 
in  swearing  to  residence  and  inhabitancy  in  London;  but 
I  am  of  opinion,  that,  if  he  resides  or  inhabits  within  Lon- 
don,  that  is  sufficient,  though  he  has  two  places  of  abode. 

The  rest  of  the  Court  concurred. 

There  being  a  doubt  in  the  minds  of  the  Court  about 
the  factij  it  was  referred  to  the  Master  to  inquire,  subject 
to  the  above  directions. 


FaGG  V,  BORSLEY. 

IStEER  had  obtained  a  rule  nisi  for  setting  aside  the  whereadedar- 

•    ^1.  .«  ^  1111  .  1*  ation  is  amend- 

interlocutory  judgment  and   all  subsequent  proceedmgs  ^d,  with  liberty 
for  irregularity.     The  declaration  was  in  covenant,  and  ^^^^^^^^^^^^^ 
several  special  pleas  were  pleaded.     Then  the  plaintiflP  ob-  novo,  and  the 
tained  leave  to  amend  the  declaration,  with  liberty  to  the  adds  more 
defendant  to  plead  de  novo,  or  demur;  the  plaintiff  made  ^mecause^f 
no  alteration  in  the  counts,  but  added  new  ones;  the  new  acUon,ifthcoid 

pleas  apply  to 

counts  were  for  the  same  cause  of  action,  but  stated  the  the  new  deciar- 
title  differently;  no  new  rule  to  plead,  or  notice  to  plead,  tiffcinnot'sign" 
was  given;  and  though  the  previous  pleas  remained,  the  ^^^^^"^  *J ^***^ 
plaintiff  sifirned  judfinnent.      There  was  an  affidavit  of  without  a  rule 

^      .  ^  •'      ®  to  plead,  or  de- 

ments, mandofplea* 

WaUon  shewed  cause.— It  is  objected  that  upon  an 
amended  declaration  a  fresh  notice  to  plead  is  necessary. 


BoftlLET, 
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1833.  Bayley,  B. — I  apprehend  not;  a  new  rule  to  plead  is 

certainly  not  necessary.     Do  the  special  pleas  apply  to 
the  new  breaches! 

Walion. — The  action  is  in  covenant  with  special  pleas. 
We  added  a  fresh  count.  In  Huckvale  r.  Kendal  (a),  a 
demand  of  plea  was  held  not  be  necessary  to  entitle  a 
par^  to  sign  judgment,  where,  after  plea  pleaded,  the 
phuntiff  amended  his  declaration. 

Steer. — In  that  case  a  rule  to  plead  was  given.  We  had 
leave  to  plead  de  novo,  or  demur.  They  had  no  right 
to  treat  the  original  pleas  as  a  nullity. 

Bavlsy,  B, — I  have  no  diffictdty  in  staUng,  that,  ifthere 
are  pleas  pleaded,  and  the  defendant  has  liberty  given  to 
plead  de  novo,  the  former  pleas  are  good,  if  they  apply  to 
the  amended  declaration. 

Rule  absolute,  costs  to  be  costs  in  the  cause. 

(<i)  3  B.  &  Aid.  137- 
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to  have  his  costs,  and  that  the  claimant  must  pay  them.        1833. 
He  cited  Bawdier  v.  Smith  (a),  where  it  was  held,  that,  if      p    ' 
the  party  making  the  claim  did  not  appear,  the  Court  ». 

Burton 

would  bar  his  claim  as  against  the  sheriff,  and  order  him 
to  pay  the  costs  of  the  judgment  creditor's  appearance  on 
the  rule. 

Batley,  B. — The  only  question  is,  whether  the  claim- 
ant can  be  made  to  pay  costs,  not  having  been  heard. 
The  clause  that  gives  costs  (6)  speaks  of  the  third  party 
not  appearing,  and  says  that  the  Court  may  declare  him 
for  ever  barred  of  his  claim,  and  may  make  such  order 
about  costs  and  other  matters  as  may  appear  just  and  rea- 
sonable; but  the  clause  does  not  necessarily  import  that 
the  claimant  not  appearing  must  pay  costs.  The  rule 
does  not  call  on  him  to  pay  costs. 

Vaughan,  B. — My  difficulty  is,  whether  the  sheriff 
shall  have  his  costs.  His  application  is  under  the  6th 
clause;  it  is  true  he  is  brought  here  by  a  claim. 

ManseL — The  preceding  clauses  are  in  fact  incorporated 
with  the  sixth  (c). 

Bayley,  B. — The  proper  course  will  be,  that  the  claim- 
ant shall  pay  the  costs  of  this  application,  unless  he  shews 
cause  within  four  days. 

The  rule  ultimately  drawn  up,  was — that  A,  Moore 
should  be  barred  of  his  claim,  and  that,  unless  he  shewed 
cause  within  four  days  from  the  service  of  the  rule,  he 
should  pay  the  execution  creditor  his  costs.  No  costs  to 
be  allowed  to  the  sheriff. 

(a)  AntCf  vol.  1|417<  (c)  See  Anderson   v.   Callowai/, 

(6)  Sect.  3.  ante,  Vol.  1,  p.  636. 
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ney,  in  ui  octicn 
for  publiihioji  ■ 
Ubel  of  I  very 
aggravated  lul- 
tmt,  bul  in 
ithich  the  jury 
onlygive1«.da- 
vmgn,  llie  Court 
refiued  lo  ittike 
him  off  (be  rsll 

ground  of  the 
publication  of 
(bat  libel. 

Sembh—Tbtt 
the  CouTl  Hill 
not  (trike  an  at- 
lorney  oS'the 
roll,  unitu  for 

In  hi)  buainoi 
of  atlomejr,  or 
where  criminal 

proceeding! 
have  been  lalten 


Ex  parte  ■■   -     '  — . 

MidRLE  applied  for  a  rule  calling  upon  an  attorney  to 
BbeT  eauae  why  he  should  not  he  ttruck  ofTlhe  roll.  The 
afSdarit  of  Gregory  t  on  which  I  move,  states  that  a  tibel 
upon  him  of  a  very  aggravated  nature  was  circulated  very 
generally  on  Sunday,  Augutt  the  4<th  ;  that  he  brought  an 
action  against  Dicas  for  the  publicatitm  of  that  libel,  and 
obtained  a  verdict  with  Is,  damages.  The  affidavit  also 
stated,  that)  some  years  before,  the  defendant  had  been  con- 
victed and  imprisoned  for  three  years;  and  there  is  an  ad< 
ditional  fact,  that  the  defendant  is  sworn  to  have  expressed 
an  intention  to  placard  Gregory.  The  ground  of  the  mo- 
tion is,  the  publication,  by  the  defendant,  of  such  a  libel. 

Lord  Ltndhurst,  C.  B. — The  jury  have  given  1«.  da- 
mages for  that.  Have  you  any  instance  of  such  an  appli- 
cation on  a  verdict  given  for  the  same  criminal  act,  but  for 
which  no  criminal  proceedings  bare  been  taken  ? 


Erie. — There  is  a  case  l>efore  Lord  £^fM6orot^i,  where 
it  had  been  held,  that  an  indictment  would  not  lie ;  that 
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1833. 

Attorney-General  v.  Hull  and  Another. 

ji  OMLINSON  applied  to  put  off  the  trial  on  account  of  Where  a  defen- 
the  absence  of  Charles  Vamiam,  a  material  and  necessary  ^t  off  f  ^^J^ 
witness  for  the  defence.     It  was  sworn  that  be  had  under-  °"  *^°^  ^f 
gone  a  surgical  operation,  which  had  rendered  him  unable  material  witnesf, 
to  traTel  to  Westminster,  and  that  the  defendant  could  noticeto'tbe^*^^ 
not  safely  proceed  to  trial  without  him.  <***»«'  "^*  ^" 

been  incurred  in 

Clarke  opposed  the  application,  as  being  intended  for  nesMs^fbe'^ap'.^ 
delay.— There  is  no  affidavit  of  a  good  defence  on  the  S",y ^Tg^^^^d 
merits.     No  information  was  given  to  us  till  the  8th  of  ^^  payment  of 

1       I  .  !•       •  ^"*  expense  of 

Jmne  :  and  now,  June  12th,  there  is  an  application  to  post-  tbe  witnesses. 
pone  the  trial,  which  is  appointed  for  to-morrow.     Thir-  ilrj  tSlt^tlTa'f- 
tcen  of  our  witnesses  came  up  from  Scotland  on  the  8th,  *^^>^ '»"  «J»P- 

^  '    port  of  such  an 

and  three  more  on  tbe  9th.  appUcation 

should  swear  to 
a  good  defence 

Lord  Lyndhurst,  C.  B.— It  can  only  be  on  payment  of  uVs^^n'tif 
costs,  through  their  neglect  in  not  giving  notice.  ^***  witness  is 

'  ®  ®  o        o  i^otn  to  be  ma- 


Batlby,  B. — If  they  had  given  notice  earlier,  they  would 
have  saved  the  costs.  The  affidavit  states  that  the  wit- 
nesses are  material  and  necessary,  and  that  is  sufficient 
The  master  will  see  which  of  the  witnesses'  costs  are  to  be 

allowed. 

Rule  granted. 


terial  and  neces* 
sary. 


Jones  e.  Fitzaddams. 

Addison,  on  the  last  day  of  the  term,  applied  to  the  upon  a  moUon 
Court  to  discharge  a  defendant  out  of  custody,  havini?  *o.d«cbargea 

*•  J'  o    prisoner  who 

been  confined  for  twelve  months  for  a  debt  of  71.  ^^  been  in  cus- 

tody 12  months 
for  a  debt  under 
20^,  tbe  Court 
has  no  power  to  order  cause  to  be  shewn  at  chambers. 
Notice  ought  to  be  given  of  such  a  motion;  otherwise,  only  a  rule  nUi  will  be  granted  in  the 
first  iostance. 


CASES  OH  POINTS  OF  PRACTICE,  EXCH. 

Baylby,  B. — Unless  notice  has  been  given,  you  can 
have  only  a  rule  nisi. 

Addison. — Notice  has  not  been  giyea,  but  the  Court 
can  order  that  cause  may  be  shown  at  chambers.  The 
act  (a)  says  that  all  persons  in  execution  upon  any  judg- 
ment, in  whatever  Court  the  same  may  hare  been  obtain- 
ed, whether  it  be  a  Court  of  record  or  not,  shall  and  may^ 
upon  application  to  one  of  the  superior  Courts  of  record, 
be  forthwith  discharged.  When  cause  ia  shewn  in  vaca* 
tion,  it  will  relate  back  to  the  term;  and  there  will  be  no 
danger  in  allowing  it,  for,  by  a  subsequent  clause,  it  is  pro- 
vided, that,  if  it  shall  appear  that  the  discharge  has  been 
fraudulently  or  unduly  obtained,  the  defendant  may  be 
retaken.     The  twelve  months  expired  on  the  12th  of  May. 

The  Court,  however,  were  of  opinion  that  they  had  no 
power  by  the  act  to  allow  cause  to  be  shewn  at  chambers. 
The  words  of  the  act  are,  "  by  rule  or  order  of  the  Court, 
upon  application  in  term  time." 

Rule  niti  generally  (A). 


(a)  48  0.3,  e.  123.       (()  See  Kellg  j.  DielnruoH,tnat,  Vol  I, f.SiG. 
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Batl£Y^  B. — It  cannot  be  known  what  the  issue  will  be         1B33. 


till  the  plea  is  pleaded. 

JR.  V.  Richards. — As  the  defendant  now  takes  away  the 
privilege  of  the  plaintiff*,  the  defendant  ought  to  pay  the 
costs.     No  application  was  made  to  us  to  consent. 

Bayley,  B. — If  you  had  not  opposed,  they  would  have 
paid  them ;  now  they  will  be  costs  in  the  cause. 

Rule  absolute,  costs  to  be  costs  in  the  cause. 


COTTKRILL 

r. 

DiXOM. 


Rendellv.  B.\ii.ey. 

JL  HIS  was  a  motion  for  judgment  as  in  case  of  a  nonsuit,  Where  a  defen- 
for  not  proceeding  to  trial  at  the  last  assizes  for  Carntoall.  ,umm^«  fbr 
The  commission  day  was  on  the  22nd.     The  defendant  P^^Jinspff*  . 

"^  •  ^      -tnal  at  the  assi* 

took  out  a  summons  before  Gaselee,  J.,  to  have  the  trial  les  so  late  be- 
put  off  on  account  of  the  absence  of  a  material  witness,  gion  day  that 
At  the  instance  of  the  defendant,  the  hearing  was  post-  Jhoughrhlf 
poned  by  the  learned  Judge  from  the  12th  to  the  19th.  might  be  put  to 

.  ,  inconvenience 

The  plaintiff,  thereupon^  countermanded  notice  of  trial.       in  getting  ready 

for  trial  if  the 
order  was  refus- 

Piatt  shewed  cause.  f'  ""**  ^^'^ 

fore  counter- 
manded:— 
^,.  g,  t  1  111111    Held,  that  the 

Godson,  m  support  of  the  rule,  contended  that  there  bad  defendant  could 
been  a  default,  and  that  they  were  entitled  to  have  a  per-  "ud^erTtM^in 
emptory  undertaking.  "!*  °^"  '^o"- 

*        •'  °  suit  as  upon  a 


Bayley,  B. — The  words  of  the  act  are,  "  where  any  is- 
sue is  joined,  and  the  plaintiff  neglects  to  go  to  trial.** 
Here  the  plaintiff  was  ready,  and  gave  notice  of  trial,  but 
the  defendant  applied  to  postpone  the  trial.  The  sum* 
mons  was  put  off  till  the  I9th:  there  was  then  but  a  very 

VOL.  II.  1  D.  P.  c. 


default  of  the 
plaintiff. 
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short  period  before  the  cominission  day,  and  the  plaintifT, 
tliinlcing  he  should  be  put  to  some  difficulty  ia  preparing 
for  trial  at  bo  short  a  notice,  countermanded ;  in  fact,  he  only 
consented  to  the  defendant's  application.  I  think  he  had  a 
just  cause  for  countermanding. 


The  other  Barons  concurred. 


Rule  discharged. 


Pkyer  v.  Smith,  a  Prisoner. 


Wh«e  (he  it-  X  HE  defendant  in  this  action  was  a  prisoner  in  Maid- 
Tcrcd  in  the  tttme  Gaol.  The  declaration  was  of  last  term,  and  judg- 
m™now  b«""'  v\ea%  was  signed  this  term  for  want  of  a  plea. 

■i^ediniheibl- 

wint  or*  plea,  Butby  now  moved  to  set  aside  the  interlocutory  judg- 
rjie'opi^d'rf  »Wfnt,on  two  grounds:  first,  that  there  was  no  ruleto  plead 
the  lerm  of        of  the  term  of  which  the  judgment  was  signed,  and,  ae- 

which  thf  jiid|^  (.      ■  ■■ 

meniii.  condly,  that  it  was  signed  against  good  faith.     He  con- 

tended that  the  new  rules  bad  not  taken  away  the  neces- 
sity of  giving  H  rule  to  plead  of  the  term  of  which  judg- 
ment was  signed. 
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give  four  days  more.     The  rule  to  plead  is  merely  form.         1 833. 
There  was  a  sunilar  motion  made  by  Mr.  Richards,  where 
the  declaration  was  in  vacation,  and,  judgment  being  signed 
in  the  following  term,  the  Court  held  that  a  rule  to  plead 
of  that  term  was  unnecessary. 

The  Court  refused  a  rule  on  this  ground;  but  upon  the 
other  they  granted  a  rule  nisi. 


Sandland  r.  Claridge. 

J.HFS  was  a  motion  to  set  aside  a  scire  facias  against  Tbe«et./a. 
bail,  and  all  proceedings  thereon,  for  irregularity.     The  neednotbetett- 
ca.  sa.  was  returnable  on  the  4th  of  Matf,  and  the  scire  i„^"dayVfTbe 
facias  was  tested  on  the  8th,  and  the  objection  was,  that  <*o.m. 
the  scire  facias  ought  to  have  been  tested  on  the  return 
day.     Against  the  rule  were  cited  Stewart  v.  Smith  (a) 
and  Shivers  v.  Brooks  (Jb).     In  support  of  the  rule  were 
cited,  Tiddts  Practice  (c),  and  Chittys  Practice. 

J.  Jervis,  in  support  of  the  rule. 

Cromptan,  contrd. 

Lord  Ltndhurst,  C.  B. — The  Master  cannot  certify 
that  such  is  the  practice.  The  cases  cited  shew  that  the 
scire  facias  may  be  tested  on  the  return  day,  not  that  it 
must.     The  rule  must  be  discharged. 

Notice  of  the  motion  had  been  given,  and  cause  was 
shewn  in  the  first  instance;  but,  on  the  application  o(  Jer- 
vis  for  time  to  render  the  defendant  till  Monday  (this  being 
Saiurday)f  the  Court  gave  the  time,  on  the  terms  of  pay- 
ing the  costs  of  the  rule. 

(a)  2  L  Raym.  1667,  Stra.  866,         (b)  8  T.  R.  628. 
S.  C.  (OP.  1122. 
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The  Courl  re- 
fuMd,  on  bebal 
of  bail  la  (he  ae 


"h«e  Ihe  rule 
rariheallowanci 
of  ball  had  not 


tacliment,  la 


Rbx  d.  The  Sheriff  of  Middlesex,  in  the  case  of  Shew  v. 
Ward. 

^LEASBY sheved  cause  against  a  rule  which  had  been 
obtained  by  Piatt,  for  setting  aside  an  attachment  against 
the  sheriff.  He  objected,  that  it  did  not  clearly  appear 
on  whose  behalf  the  motion  was  made,  for  the  rule  was 
drawn  up  on  hearing  Mr.  Pktti  as  coun§el  for  the  defen* 
dant;  but  the  affidavit,  which  u  as  made  by  one  of  thebul, 
stated  that  the  motion  was  made  solely  to  relieve  himself 
and  the  other  bail.  The  affidavit,  he  said,  was  also  defee- 
dve  in  not  alleging  that  the  motion  was  at  the  expense  of 
the  bail:  and  he  cited  Hex  v.  T^e  Sheriff"  of  Middlesex  (a), 
where  it  was  held  in  the  King's  Bench,  that  the  affidavit 
must  state  that  the  motion  is  at  the  instance  and  expense 
of  the  bail;  and  Tidd's  Practice  (A)  is  to  the  same  effect 


Plait, — ^The  rule  is  drawn  up  wrong.     I  applied  on  be- 
half of  the  bail. 


Lord  LvNDHURST,  C.  B. — The  case  referred  towasde- 
cided  upon  an  express  rule  of  the  King's  Bench,  which  re- 
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been  complied  with>  and  we  want  the  attachment  for  the  \S33. 
purpose  of  enforcing  that  order.  An  application  was  also  j^^^ 
made  to  Mr.  Baron  Gurney,  who  refused  it,  on  the  ground  •• 

that  it  was  too  late;  and  now  (a)  they  apply  to  this  Court.  Middlesex. 
It  is  sworn,  on  behalf  of  the  bail,  that  bail  was  put  in  and 
justified  on  the  13th,  but  notice  of  bail  was  not  given  till 
the  10th,  being  only  three  days,  instead  of  four;  and  no 
rule  for  allowance  was  served  at  all.  The  attachment 
against  the  sheriflT  was  obtained  on  the  2nd  of  May.  At 
the  end  of  last  term,  the  plaintiff  moved  for  a  habeas  cor- 
pus, and  now,  just  as  he  is  on  the  point  of  going  to  elisors, 
an  application  is  made  to  stay  proceedings  on  paying  the 
costs  of  the  attachment  only.  If  the  sheriflT  is  in  the  wrong, 
the  bail  will  not  be  injured  by  the  attachment. 

Plait,  in  support  of  the  rule. — This  application  to  Bol- 
land,  B.  was  on  behalf  of  the  sheriflT.  It  was  a  condition- 
al order,  and,  the  terms  not  being  complied  with,  it  dropped 
to  the  ground.  No  trial  has  been  lost.  This  is  an  appli- 
cation to  the  indulgence  of  the  Court,  and  moved  on  pay- 
ment of  costs.  The  application  to  Mr.  Baron  Gurnet/ 
was  on  behalf  of  the  bail  to  the  sheriflT,  before  bail  above 
were  put  in.  Such  applications  on  the  part  of  the  bail 
have  been  granted  on  payment  of  costs,  without  an  aflBda- 
vit  of  merits.     Here,  there  is  such  an  aflSdavit. 

Lord  Lyndhurst,  C.  B.— The  order  of  BoUand,  B., 
was  a  conditional  order,  and,  it  not  having  been  complied 
with  the  parties  were  in  the  same  situation  as  if  it  had  not 
been  made. 

PlaiU — As  to  the  other  point,  that  due  notice  of  bail 
was  not  given,  it  is  admitted  that  notice  of  bail  was  given 
on  the  10th,  to  justify  on  the  13th;  and  that  the  plaintitF 
did  not  attend  to  oppose :  the  bail  having  been  allowed  and 

{n)  May  29th. 
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justified  on  the  I3th,  they  should  have  moved  to  set  aside 
the  allowance,  and  cannot  take  the  objection  now. 

Lord  Lyndhurst,  C.  B. — On  this  last  ground,  I  think 
the  rule  must  be  diicliarged,  with  costs  to  be  paid  by  the 
party  on  whose  behalf  the  application  was  made. 

GuRNKY,  B. — Without  allowance,  it  is  no  bail.  The 
form  is,  that  bail  have  been  per/acted;  that  cannot  be 
without  a  rule  for  allowance. 

Rule  discharged,  with  costs. 


Vallance  ».  Adams. 

Where,  in  tm-  J-  HIS  was  an  action  of  trespass,  for  knocking  down  a 

C^dfoVih7  board,  and  was  tried  at  the  last  assiaes  for  Derbif.     One 

derendsni  upon  of  the  pleas  was,  that  it  was  a  nuisance  to  the  public  hieh- 
a  plea  which  m,  i  r  o 

went  lo  ihe  Way.     There  was  also  a  new  assignment,  and  judgment  by 

action  '■nriht  default.     It  clcarly  appeared  that  it  was  a  nuisance,  and 

Judge  there-  [^e  Judgc  thereupon  discharged  the  jury  as  to  all  the  other 


ditcharged 
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though  you  have  not  the  costs  of  the  issues  found  neither 
the  one  way  nor  the  other. 

Batley,  B. — You  have  all  the  costs  on  the  issues  found 
for  you.  You  are  not  entitled  to  the  costs  of  the  issues 
not  found  for  you.  Those  counts  on  which  there  is  no 
finding  either  one  way  or  the  other,  do  not  come  within 
the  general  costs;  neither  are  you  entitled  to  the  ex- 
penses of  the  witnesses  who  were  taken  down  to  speak  to 
the  issues  on  which  no  verdict  was  given,  for  the  verdict 
might  have  been  against  you. 

Rule  refused. 
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1833. 


YouNo  V.  Redhead. 

X  HIS  was  an  action  on  a  promissory  note  for  100/    When  Where  a  piain- 
the  cause  was  called  on,  on   May  (^rd,  as  an  undefended  ed,  and  a  rule  ' 
cau3e>  Plait  appeared  for  the  defendant,  and  stated  there  J|Jl^"ranted 
was  a  defence  as  to  60/./  it  stood  over  therefore  till  the  to  tet  a«ide  ihc 

_  ^  ,        -  -         .  ,,    ,  ,         ,  noiMuit  on  pay- 

loth;  but  when  it  was  called  on  on  that  day,  no  one  ap-  ment  of  costs, 
pearing  for  the  plaintiff,  he  was  nonsuited.  A  motion  was  ^riies Entered 
made  this  term  by  Busby,  for  the  plaintiff,  to  set  aside  the  *"^  *"  arrange- 

,  ment,  without 

nonsuit,  and  for  a  new  trial  on  payment  of  costs,  and  a  rule  the  intervention 

A    1         A  «.  A.  1  of  the  defen- 

mst  was  granted.  An  arrangement  was  afterwards  come  ^i^qi*,  attorney, 
to  between  the  plaintiff  and  defendant,  that  the  defen-  {}*o""'%he  de- 
dant  should  give  a  warrant  of  attorney  for  the  debt  and  fendam's  giving 
costs.  The  defendant  was  then  in  prison;  and  when  the  and  warrant  to 
warrant  of  attorney  was  given,  Mr.  Howard,  who  had  h^*  J^Jt^^nY'''' 
been  employed  by  the  defendant  as  his  attorney,  was  not  costs,  but  with- 

I  •    1     t     i/»    out  providing 

called  in;  but  another  attorney  was  present  on  his  behalf,  for  the  costs 
Howard,  being  informed  that  a  compromise  was  going  on,  fen^dantVws ' 
applied  to  Messrs.  Cook  ^  Hunter,  the  plaintiff's  attor-  JJ^^^^'"* 
nies,  to  take  care  his  costs  were  paid,  and  left  for  their  thereupon  got 

the  rule  dis- 
charged for 
setting  aside 
the  nonsuit: — UeUi,  tie  was  justified  in  so  doing. 


Redhead. 


CASR5  OS  POINTS  OF  PRACTICE,  EXCII. 

signature  a  written  undertaking  to  pay  them;  they,  how- 
ever, declined  to  do  this,  but,  according  to  Howards  affi- 
davit, promised  to  pay  his  taxed  costs.  An  application  for 
the  costs  vras  subsequently  made  to  them,  without  effect; 
and  Howard  thereupon  instructed  counsel  to  shew  cause 
against  the  rule  for  a  new  trial;  and,  no  one  appearing  in 
support  of  it,  the  rule  was  discharged. 

Busby  then  obtained  a  rule  nisi,  on  behalf  of  the  plain- 
tiff, calling  on  the  defendant  and  Mr.  Howard  to  shew 
cause  why  all  proceedings  on  the  Judgment  of  nonsuit 
should  not  be  set  aside,  and  why  Mr.  Howard  should  not 
pay  the  costs. 

Curwotx/ and  Plait  shewed  cause.— They  produced  an 
iiHidavIt  of  the  defendant,  that  he  would  not  have  come  to 
the  arrangement,  except  on  the  terms  uf  the  plaintiff's 
paying  the  costs  according  to  the  rule;  and  contended  that 
the  whole  transaction  wns  an  attempt  to  cheat  Mr.  How- 
ard of  his  costs. 

Butby,  in  support  of  the  rule. — A  party  has  a  right,  if 
he  thinks  fit,  to  eeitie  the  action,  without  the  intervention 
of  his  attorney,  if  there  is  no  fraud.     Fraud  or  no  fraud 
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Btances,  and  are  distinguishable  from  the  present.     How*         lBd.3. 
on/ was  the  attorney  for  the  defendant;  the  plaintiff  did 
not  appear,  and  was  nonsuited;  he  then  applies  to  set  v- 

aside  the  nonsuit  on  the  payment  of  costs;  of  course  the 
coats  would  be  to  be  paid  by  the  plaintiff  to  somebody. 
Those  costs  would  be  the  costs  of  Mr.  Howard's  attend-> 
iDg  at  the  trial  and  on  the  application  to  set  aside  the 
nonsuit.  The  defendant  is  a  prisoner,  and  enters  into 
a  compromise,  neither  Mr.  Howard  nor  Cook  %  Hunter 
being  present,  but  another  attorney,  to  comply  with  the 
rule.  The  defendant  gives  a  bill  of  sale  and  warrant  of  at* 
tomey,  and  settles  the  amount  of  debt  and  costs ;  all  that 
being  done  behind  Mr.  Howards  back,  it  is  a  case  of 
strong  suspicion,  and  looks  as  if  it  was  done  to  throw  Mr. 
Howard  on  a  needy  party  to  get  his  cost^:  I  call  it  behind 
his  back,  because  he  left  a  notice  claiming  his  costs.  A 
party  may  waive  his  right  to  costs,  but  it  may  be  done  in 
fraud  of  the  attorney.  In  Oould  v.  Davis  (a),  where  a 
party  had,  behind  the  back  of  an  attorney,  taken  a  securi- 
ty for  the  debt  and  costs,  the  Court  ordered  the  security  to 
be  put  into  the  hands  of  the  attorney.  Mr.  Howard  had 
an  interest  in  the  rule  for  a  nonsuit,  which  was  pending; 
and  all  parties  must  have  known  that  there  were  costs  to 
be  paid  by  the  plaintiff,  which  would  go  to  Howard;  some 
provision  for  these  costs  ought  to  have  been  made.  How- 
ard being  out  of  town,  his  clerk  left  a  message  and  a  writ- 
ten undertaking  for  Cook  ^  Hunter,  to  pay  Howard's 
costs  when  taxed — a  plain  intimation  that  he  yrished  How- 
ard^s  interest  to  be  taken  care  of:  and  it  is  most  probable 
that  what  is  stated,  that  Cook  ^  Hunter  declined  to  be 
responsible,  because  they  would  not  give  a  written  under- 
taking, but  that  they  would  see  them  paid,  is  correct.  The 
defendant  says  he  would  not  have  given  a  bill  of  sale  and 
warrant  of  attorney  unless  he  thought  the  costs  had  been 

(o)  1  Tyrwh.  382. 


RlDIIBllDt 
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1833.  provided  for.  The  parties  did  not  deal  fairly  and  pro- 
perly. When  Howard  found  that  Cook  ^  Hunter  would 
not  perform  what  they  had  undertaken  to  do,  it  seems  to 
me  he  was  justified  in  discharging  the  rule.  I  think  the 
rule  ought  still  to  stand  as  it  is,  unless  the  plaintiff  pay  the 
costs  of  shewing  cause  and  attending  the  trial. 

BoLLAND,  and  Gurney,  Barons,  concurred. 

Rule  discharged,  unless  the  plaintiff  pay 
such  costs  to  Mr.  Howard  as  he  would  have 
been  entitled  tu  receive  if  the  rule  bad  been 
made  absolute  for  setting  aside  the  nonsuit, 
and  also  ihe  costs  of  shewing  cause,  and  the 
costs  of  this  rule. 


Anonymous. 
Inue  joined  in     X  HiS  was  a  motion  for  judgment  as  in  case  of  a  nonsuit. 
iotimt  TorT'      ^^  *"^  ^  towR  cause,  and  issue  had  been  joined  lust  Hilary 
JT!"  ?"  !*r^:»  Terra ;  and  there  might  have  been  a  trial  then,  but  the 

put  (he  puuntitr  -  o  • 

proceed:  cfluse  had  never  been  taken  down  to  trial. 
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1833. 

Morgan  v.  Williams. 

JL  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  a  plaintiff;  who 
why  he  should  not  pay  the  costs  incidental  to  the  refer-  b?ir"ioVVith 
ence  of  this  cause.     The  plaintiff  was  the  prothonotary  *  *^!f"^  ^*' 

■  ^  •'if  either  party, 

of  the  Court  of  Session  at  Denbigh ;  and  this  action  was  by  affected  de- 
brought  to  recover  the  sum  of  13/.,  from  the  defendant,  an  wiierpreveots 
attorney,  for  fees  due  to  the  plaintiff  as  prothonotary.  ^ak"***^^*" 
The  sum  claimed  was  the  balance  of  an  account  which  award,  is  liable 
had  been  running  between  the  parties  from  1801  to  the  the  arbitrator  i« 
time  of  bringing  the  action.  At  the  trial,  the  cause  was  SJ^j^fng^his"*" 
by  airreement  referred  to  a  gentleman  in    Wales,  with  *ward,  in  con- 

■^      ®  ,  ,         ^^  sequence  of  the 

power  to  examine  the  parties  themselves ;  and  there  was  a  plaintiff  not  be- 
olause,  that,  if  either  party  should,  by  affected  delay  or  wUh'^pro^  evi- 
otherwise.  prevent  the  arbitrator  from  making  his  award,  ?*"?**»  though 

^  ^  he  IS  ready  to 

he  should  pay  such  costs  to  the  other  as  the  Court  should  be  examined  in 
think  reasonable  and  just.  The  order  of  reference  was  own  case. 
made  on  Febrttary  26th.  The  arbitrator  appointed  the 
13th  of  April  to  proceed  with  the  reference,  and  both  par- 
ties  entered  into  an  undertaking  in  writing  to  attend  on 
that  day,  and  in  case  either  should  fail  to  attend  at  the 
time  and  place  appointed,  the  arbitrator  might  proceed 
ex  parte.  The  parties  attended  on  that  day,  but  the 
plaintiff  was  not  prepared  with  the  books  or  witnesses  ne- 
cessary to  prove  hb  case,  but  was  ready  to  have  been  exa- 
mined himself,  and  at  his  request  the  meeting  was  adjourn- 
ed ;  the  plaintiff  however  did  not  afterwards  attend,  alleging 
that  he  could  not  procure  the  books,  and  refused  to  make 
another  appointment;  and,  before  an  award  could  be  made, 
the  time  expired,  the  arbitrator  having  no  power  to  enlarge 
it. 

Williams  shewed  cause. — He  cited  Ashion  v.  George  {a), 
(«)  2  B.  &  Aid.  3?>o,  .V.  (\  I  Cliit.  R.  204. 
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that  a  party  is  not  liable  to  costs,  as  liaving  by  affected 
delay,  or  otherwise,  prevented  tlie  making  of  the  award, 
where  he  revokes  the  submission  for  a  reasonable  cause,  as, 
for  the  non-Rttendance  of  necessary  witnesses.  There 
must  be  some  wilful  misconduct  on  the  |>art  of  the  plun- 
tifT  The  plaintiff's  account  consisted  of  a  great  number 
of  items,  and  the  defendant  put  the  plaintiff  upon  proof  of 
every  one  of  them;  this  he  could  not  do,  without  produc- 
ing several  hundred  records,  from  different  parts,  which 
could  not  be  procured;  be  produced  several  books  of  ac- 
counts kept  by  himself  ami  bis  deputy,  shewing  what  was 
due;  other  books  of  account  were  produced,  contuning 
entries  made  by  different  persons,  some  of  whom  were 
gone  away,  and  others  at  a  great  distance.  The  plaintiff 
might  have  been  examined  himself,  as  there  was  a  power 
to  do  so ;  and  in  Warne  v.  Bryant  (a),  it  was  held,  that  an 
award  was  good,  though  the  plaintiff  was  the  only  witness 
examined  in  support  of  his  own  case.  Here  the  plaintiff 
was  ready  to  be  examined,  and  it  cannot  therefore  be  said 
that  he  was  guilty  of  wilful  misconduct. 

J.  Jervu,  in  support  of  the  rule.—  In  Ashlon  v.  George, 
it  appeared  that  the  witnesses  would  not  come,  and  oq 


9. 

Williams. 
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Baylky,  B. — I  chink  the  plaintiff  ought  to  pay  the  costs  1833. 
of  the  reference.  He  comes  totally  unprepared  with  the  morgan 
necessary  proofs.  An  expense  is  uselessly  incurred^  and 
all  falls  to  the  ground,  and  the  plaintiff  positively  refuses  to 
make  another  appointment.  Ashton  v.  George  is  a  very 
different  case;  there  several  witnesses  were  wanted,  whose 
expenses  were  tendered,  but  they  refused  to  attend.  I 
think  the  arbitrator  did  right  in  saying  he  would  not  ex- 
amine the  plaintiff  to  prove  his  own  case;  he  might  have 
called  the  defendant  to  prove  whether  certain  business 
was  or  was  not  done ;  but  not  the  plaintiff,  in  support  of 
his  own  case.  In  Warne  v.  Bryant^  the  Court  would  not 
enter  into  the  question,  as  it  is  for  the  discretion  of  the 
arbitrator. 

Vaughan,  B. — The  plaintiff  might  have  come  better 
prepared. 

Rule  absolute  (a). 

(a)    See  Morgan  v.  Williams,  1  s.  39,  the  power  of  the  arbitrator 

DowL  P.  C.  611,  where  the  arbi-  cannot  be  revoked,  except  by  the 

trator  examined  the  pluntiff.    By  leave  of  the  Court. 
chelate  act  of  3  ar4  Will.4,  c.  42, 


Hale  v.  Baker. 

JLHIS  was  an  action  to  recover  for  business  done  by  the  Whereadefen- 
plaintiff  for  the  defendant,  as  a  valuer.  On  the  27th  of  .^^'^^^r* 
February,  afler  the  action  was  commenced,  a  summons  was  »t*y  proceeding* 

_  on  payment  of 

taken  out  to  stay  proceeduigs,  on  payment  of  the  sum  o(20L,  a  certain  sum 
and  costs ;  but  the  plaintiff  opposed  it,  as  he  claimed  4  6/.  5s.;  tTe  pi*Xtiff  re- 

fused  to  accept 
it,  but  after- 
wards, when  the  money  was  paid  in  under  a  rule  of  Court,  took  it  out  and  discontinued; Held 

that  the  plaintiff  was  only  entitled  to  costs  up  to  the  time  of  the  first  offer,  though  he  stated  as  a 
reason  for  not  proceeding,  that  he  could  not  find  a  material  witness. 
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and  no  order  was  made.  A  declaration  was  then  delivered, 
and  the  defendant  took  out  another  sammons  why  all  pro- 
ceedings should  not  be  stayed  on  payment  of  SOL,  with  the 
costs  up  to  February  S7tb,  which  came  on  before  Oateiee, 
J.,  on  May  the  4th ;  hut  the  plaintiff  still  declining  to  take 
it,  the  learned  Judge  recommended  the  defendant  to  pay 
that  sum  into  Court;  ^l.  was  accordingly  paid  in  on  the 
usual  rule,  and  since  then  issue  was  joined,  and  the  cause 
stood  for  trial;  hut  the  plaintiff  obtained  a  rule  to  discon- 
tinue, and  took  the  201.  out  of  Court.  The  Master  taxed 
the  plaintiff's  costs  up  to  the  4th  of  May. 

Chilton  now  moved  that  the  Master  might  review  his 
taxation,  by  allowing  the  defendant  his  costs  from  the  37th 
oT February,  which  would  give  him  the  costs  of  the  de- 
claration and  plea. 

Piatt  shewed  cause. — The  plaintiff's  claim  was  for  va- 
luing, and  it  is  sworn  that  the  charges  were  reasonable, 
and  that  no  tender  was  ever  made;  and  two  days  before 
the  cause  was  tried,  we  inquired  if  the  defendant  had  de- 
livered his  briefs,  because  we  hail  not  been  able  to  procure 
the  attendance  of  a  witness,  and  on  that  account  we  dis- 
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cepted  bj  the  plaintiff  when  the  defendant  pays  it  in  the         1833. 
usual  manner,  does  not  necessarily  deprive  the  plaintiff  of 

Xa  A  LE 

his  right  to  costs  up  to  the  time  of  the  money  being  paid  v. 

mto  Court.  There  the  Chief  Baron  said,  he  considered, 
that,  in  order  to  succeed  in  an  application  of  this  sort,  it 
ought  to  be  shewn  to  the  satisfaction  of  the  Court  that 
the  money  which  had  been  paid  in  was  all  that  was  really 
due,  or  that  there  was  good  reason  for  thinking  so. 
That  was  where  the  parties  were  in  the  same  situation ; 
here  an  event  subsequently  happened,  which  we  could  not 
be  prepared  for,  which  was,  our  inability  to  procure  a  wit- 
ness; and  the  defendant  does  not  swear  that  no  more  was 
due  than  he  offered. 

Bayley,  B. — It  is  a  great  object,  in  cases  of  this  nature, 
to  have  an  uniformity  of  practice.  James  v.  Raggett  {a)  is, 
in  substance,  in  favour  of  the  defendant.  There  is  no  af- 
fidavit of  how  much  is  due;  the  plaintiff  may  have  claimed 
sccording  to  an  arbitrary  rule,  and  a  jury  might  have 
thought  it  very  unreasonable.  In  February  you  reject 
SO/.,  and  then,  after  incurring  expense,  take  it,  and  give  no 
satisfactory  reason  for  proceeding  after  the  £7th  of  February. 
As  to  the  absence  of  the  witness,  it  is  not  shewn  whether 
inquiries  have  been  made  after  him,  or  that  any  attempts 
have  been  made  to  find  him.  This  is  different  from  the 
case  in  Price ^  because  the  Court  there  entered  into  the 
drcumstances  of  the  case,  and  they  thought  that  a  good 
cause  was  shewn  for  the  plaintiff's  conduct. 

BoLLAND,  B. — It  is  not  usual  to  swear  that  no  more 
was  due.  This  is  not  like  a  demand  for  a  certain  sum; 
the  claim  depends  on  the  amount  charged  by  an  appraiser. 
I  think  the  affidavit  should  have  stated  that  the  rea- 
son for  not  going  to  trial  was,  the  inability  to  procure  the 

(a)  2  B.  &  Aid.  776. 
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attendance  of  the  witness,  and  also  what  endeavours  had 
been  made  to  find  him. 

Vaughan,  B. — If  the  amount  due  must  be  sworn  to,  it 
would  raise  a  question  in  every  case  how  much  was  due. 


prerDgilive  pro- 
ceaa  igwiui  hfi 

not  cntilled  u 


hia  debt  to 
■he  Crown,  tad 
■Tier  the  defen- 
dant hM  ob- 
Uined  the  bene- 
fit or  (he  InmU 

been  (here- 
by diicharged 
ft-om  Ihe  debt 


The  King,  in  aid  of  Hollis,  v.  Binoham. 

JjM.ANNING  shewed  cause  against  a  rule  calling 
upon  HolUi  to  shew  cause  why  the  scire  facias  issaed 
against  the  defendant  should  not  he  quashed,  and  why 
Holtis  should  not  pay  the  costs  occasioned  thereby,  and 
the  costs  of  this  rule. 

The  objecliun  to  the  proceeding  is,  that  Hollit,  not  be- 
ing now  indebted  to  Ihe  Crown,  cannot  avail  himself  of 
the  process  of  extent  issued  against  Bingham;  but,  if  he 
was  indebted  to  the  Crown  at  the  time  of  issuing  the  ex- 
tent, that  is  sufficient.  The  extent  in  aid  originally  issued 
against  Bingham  in  IS16.  Hollit,  who  was  distributor  of 
stamps  for  the  county  oC Hants,  was  a  Crown  debtor,  being 
at  that  time  liable  to  the  Crown  for  Bingham's  deficiencies. 
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The  bood  is  still  outstanding.      He  cited  jiiiamey'Qene'         1833. 
rtd  V.  Stonehause  {0)9  and  Rex  v.  Clarke  (ft).    In  the  latter    j,^^  ^^^^  j^ 
case,  the  Court  said  that  it  should  not  be  a  rule  that  a    aidofHoLLis 
debtor  of  the  Crown  (though  the  Crown  deht  was  satis-      Bingham. 
fied)  should  not  have  the  benefit  of  the  Crown  process 
to  reimburse  himself,  though  it  could  not  be  granted  un- 
der the  circumstances  of  that  case.    They  ask  also,  not 
only  for  the  costs  of  this  rule,  but  for  all  the  costs,  since 
HolUs  ceased,  as  they  say,  to  be  a  Crown  debtor  in  1825. 
But  these  costs  cannot  be  claimed  from  us.    Rex  v.  Bing^ 
httm{e). 

Follett  in  support  of  the  rule. — This  case  has  been  se- 
veral times  before  the  Court,  since  the  defendant  was  dis- 
charged under  the  Insolvent  Act,  in  1822.  In  1831  it  was 
decided,  that  HoUis  was  not  entitled  to  use  prerogative 
process:  the  case  was  then  fully  discussed  (c/),  and  now 
they  sue  out  a  scire  facias.  The  defendant  was  fully  dis- 
charged, as  against  HoUis,  by  the  Insolvent  Debtors'  Act; 
what  right  can  Hollis  have  now  to  proceed  against  Bing* 
ham  by  prerogative  process?  The  Crown  is  no  party  to 
it,  for  Hollis  is  no  longer  a  debtor  to  the  Crown ;  and 
from  our  inquiries  at  the  Stamp  Office,  it  appears  that  Hol- 
Us has  not  been  a  distributor  of  stamps  for  many  years, 
and  that  he  is  no  longer  a  debtor  to  the  Crown.  In  1825, 
Hollis  paid  the  amount  due  to  the  Crown,  and  though  he 
was  required  to  give  a  fresh  security,  against  future  lia- 
bilities, he  does  not  thereby  become  a  Crown  debtor  till 
he  is  called  upon  to  pay  something. 

Bayley,  B. — It  seems  to  me,  that  this  case  is  disposed  of 
by  the  case  in  2  Crompton  ^  Jervis^  130.    The  Court  there 

(o)  Hard.  229.  (rf)  R.  v.  Bingham,  2  Cro.  &  J. 

(6)  BuDb.  221.  130. 

(0  iCr.  &J.379. 

VOL.  II.  K 
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1833.  expressed  an  opinion  tliat  HolUt  could  have  no  further  pro- 
Tha  Kino  in  '^^^^■'^S  against  Bingham,  either  in  his  own  name,  or  ia 
Bid  of  HobLu  the  name  of  the  Crown.  In  1813,  Bingham  was  indebted 
BiMoBAM.  to  HolUt  in  a  sum  of  money.  In  1817,  an  extent  issued 
against  Hollis,  and  an  extent  in  aid  by  HoUtt  against 
Bingham.  Bingham  has  since  obtained  his  discharge  un- 
der the  Insolvent  Debtors' Act.  The  consequence  of  that  is, 
that  Hollis  has  no  right  to  call  for  payment  of  that  debt, 
because  it- is  at  an  end;  but  if  circumstances  occur,  which, 
as  between  the  original  creditor  and  debtor,  would  be  a 
bar,  and  the  Crown  has  no  longer  any  interest,  are  we  to 
suffer  the  creditor  to  avail  himself  of  Crown  process,  so  as 
to  defeat  what  would  have  been  a  complete  answer  as 
between  themselves?  But  Holtit  having  once  obtained 
prerogative  process,  he  says  the  Crown  is  not  barred,  and, 
standing  in  loco  corona,  he  is  entitled  to  use  that  process. 
If  Holtit  is  indebted  to  the  Crown,  the  Crown  is  entitled 
to  compel  Bingham  to  pay ;  but  we  must  be  satisfied  that 
he  is  indebted  to  the  Crown,  before  we  can  allow  him  to 
avail  himself  of  prerogative  process,  otherwise  it  is  an 
abuse  of  the  process  of  the  CourL  And  I  think  it  would 
be  an  impraper  exercise  of  the  discretion  of  this  Court,  if 
we  held  that  he  could  avail  himself  of  the  process  of  this 
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of  1830.     The  case  in  Bunbury  has  a  notCj  that  the  Aitor-  1833. 

ney^General  said  he  would  not  be  concluded.     As  far  as  xhe  Ktno  in 

HoUis  is  concerned^  he  can  do  nothing,  but  the  Crown  •id  of  Hollii, 

may   perhaps  now,  if  necessary ,  issue   process  against  Binouam. 
Bingham. 

The  other  Barons  concurred. 

Rule  absolute. 


Hughes,  Administratrix,  r.  Brand. 

x^HILTON  appKed  to  set  aside  an  order  of  Gaselee,  J.,  Sembu,  that  a 
under  these  circumstances  :-The  action  was  brought  by  i^tTh^^^T 
the  plaintiff  as  administratrix,  for  a  debt  of  61,  6*.  2d.     On  po^«'  ^  ^'^^f 

,  costs  to  be  paid 

March  Gthy  Gaselee,  J.,  on  the  application  of  the  defen-  by  either  party 
dant,  made  an  order^  that  on  payment  of  the  debt  and  costs  diicretion.  ° 
in  a  week,  all  proceedings  should  be  staid,  and  the  Mas- 
ter was  to  consider  whether  the  costs  of  the  issue  were  to 
be  allowed.  On  March  llth^  the  learned  Judge  made 
another  order,  that  the  jplaintiflT's  agent  should  deliver  to 
the  defendant's  attorney  within  a  week,  at  the  plaintiff's 
expense,  a  bill  of  costs,  which  was  to  be  taxed ;  and  that 
the  defendant  should  have  a  week  after  the  delivery  of  the 
bill  to  pay  the  debt  and  costs,  and  that  the  plaintiff  should 
pay  the  costs  of  the  application,  to  be  deducted  from  the 
costs  payable  by  the  defendant;  and  that  the  plaintiff 
should  not  be  allowed  any  costs  after  the  6th  of  March. 
Against  this  latter  order  the  plaintiff  protested,  and  Chil- 
ion  now  contended  it  could  not  be  supported,  as  it  had 
frequently  been  decided  that  a  Judge  had  no  power  to 
order  costs  to  be  paid.  In  answer  to  a  question  from  the 
Court  why  he  had  not  applied  last  Term,  it  was  said,  that 
it  was  supposed  that  the  defendant  would  abandon  the  or- 
der without  expense,  and  pay  the  debt  and  costs,  and  that 
the  delay  was  to  the  plaintiff's  own  prejudice.     No  bill  of 

k2 
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costs  had  been  delivered,     llie  present  application  was 
made  on  the  6th  oi  Jane. 

The  Court  having  expressed  a  decided  opinion  that  the 
application  was  now  too  late,  unless  the  delay  was  ex- 
plained— 

Chilton,  on  the  following  day,  produced  an  aflSdavtl  of 
the  illness  of  the  plaintiff's  attorney,  which  prevented  his 
attending  to  business  in  Easter  Term;  and  he  now  con- 
tended,  that  the  order  directing  the  plaintiff  to  pay  the 
costs  of  the  taxation  and  of  the  summons  could  not  be  sup- 
ported, as  a  Judge  at  Chambers  had  no  power  to  make 
such  an  order. 

Bayley,  B.— Since  the  Uniformity  of  Process  Act,  a 
Judge  at  Chambers  is  in  a  very  different  situation  to  what 
he  was  in  before  the  act.  A  great  deal  of  new  busi- 
ness is  now  thrown  upon  Iiim.  The  act  certainly  does  not 
give  such  power  to  the  Judge  in  express  terms;  but  it 
seems  to  be  impliedly  given  htm  in  some  cases;  as,  where 
the  declaration  is  in  vacation  -and  irregular,  cannot  an  ap- 
plication be  made  to  a  Judge  to  set  aside  the  declaration 
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1833. 

Lewis  r.  Pine. 

X  HIS  was  a  rule  for  setting  aside  a  scire  facias  for  irre-  A  tcire/adas 
gularity.     One  objection  was,  that  it  was  served  too  late.    baUon  th^elen- 

ing  before  the 
return -day : — 

Hutchinson  shewed  cause^  and  cited  Tiddfs  Practice  (a),  Hftd,  regular. 
that  the  bail  may  be  served  at  any  time  on  the  return-day; 
for  which  he  cited  Clarke  v.  Bradshaw  (6).  It  cannot  be 
served  after  the  rising  of  the  Court  on  the  return-day,  but 
there  is  no  other  rule.  Here  the  service  was  at  a  quarter 
past  eight  on  the  evening  before  the  return-day. 

Carrington,  contra,  contended,  that  the  object  of  serv- . 
ing  the  bail  was  to  give  them  an  opportunity  of  rendering 
the  principal;  that  this  object  might  be  defeated,  if  it  was 
not  served  till  it  was  too  late  for  the  bail  to  procure  the 
principal  in  time;  and,  since  the  late  rule(c),  which  has 
abolished  the  practice  of  taking  proceedings  against  the 
bail  behind  their  backs,  compels  the  plaintiff  to  give  them 
notice  of  the  proceeding,  the  Court  would  be  disposed  to 
hold  that  the  bail  should  have  a  reasonable  time  allowed 
them,  as  four  days  before  the  return.  He  referred  to 
Webb  V.  Harvey  (rf),  where  a  scire  facias  served  only  an 
hour  before  the  rising  of  the  Court,  on  the  return-day, 
was  held  irregular;  and  also  to  Dux's  Practice* 

The  Court,  however,  on  the  authority  of  the  case  of 
Clarke  v.  Bradshaw,  held  the  proceedings  to  be  regular. 

Rule  discharged,  with  costs. 

(a)  9th  ed.,  p.  1 124.  (6)  1  East,  86. 

(c)  Reg.  GcD.  H.  T.  2  WUl.  4,  s.  81.        (rf)  2  T.  R.  76?. 
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CoRTEssos  V.  Hume. 

The  affld>*it  In  A  NONPROShaving  been  signed  in  this  action  for  want 
•upportor.  ,     J     1       ^       .     J       ^. 

lUDtianiDut      oFft  decUrBtion  in  due  time — 

uiit  ■ judg- 
ment of  Himpm, 

'liheMb'i*  ^°^  obtained  a  rule  niti,  to  set  it  aside,  on  an  affidavit, 

ibpte  it  B  good  which  Stated,  that  the  plaintiff  had  lent  to  the  defendant 
on  the  meriu, or  Hid.  in  Fehrvary  last,  for  which  the  action  wag  brought; 
i)™em^«u»e*of  '"'^  that,  in  consequence  o£a  Colonel  Detpard  having  inter- 
Miion.  fered  and  aslced  for  time  for  the  defendant,  who  was  very 

ill>  the  plaintiff  had  delayed  to  declare.    It  was  also  sworn 
that  the  plaintiff  had  a  good  cause  of  action. 

j^rcA&oM  shewed  cause,  and  produced  an  affidavit,  de- 
nying that  the  plaintiff  had  lent  any  money  to  the  defen- 
dant in  February  last,  or  that  the  defendant  had  ever  au- 
thorized Deipard  to  make  any  application  to  the  plun- 
tiff,  and  stating  that  there  was  a  good  defence  to  the  ac- 
tion. He  contended,  that  the  ground  of  the  application 
failed.  He  also  objected  to  the  affidavit  on  which  the 
rule  was  moved,  that  it  did  not  state  that  the  plaintiff  had 
a  present  cause  of  action,  or  that  he  had  a  good  cause  of 
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of  costs;  but  Archboid  stating  that  the  bail  were  discharg-         1833. 
ed,  and  that  there  ought  therefore  to  bean exoneretur  en- 
tered on   the  bail-piece,   the  Court  said,  that,  on  these 
terms,  the  rule  would  be  absolute  without  costs. 

Rule  absolute,  without  costs. 


Davis  r.  Cooper. 

JL  HE  defendant  was  served  with  the  writ  of  summons  in  if  the  defen- 
thb  action  on  the  «Oth  of  May.     No  appearance  being  emcV  hlf  I*"-  *"" 
entered,  the  plaintiff,  on  the  ^th,  entered  an  appearance  pearance  to  the 
for  the  defendant,  delivered  a  declaration  with  notice  to  days,  and  the 
plead,  and  gave  a  rule  to  plead.     On  June  3rd,  the  de-  Jlt^mn^' 
fendant  entered  an  appearance,  and  i^ave  notice  of  it  to  ^^^  ^i™*  *"<^ 

11  i^      y  1  /.  1  1  then  the  defen- 

the  plaintiflr:  three  days  afterwards,  the  plaintiff  signed  dant  enters  an 

•     I  .  appearance  and 

judgment.  give«  notice  of 

ir,  the  plaintiff 
may  proceed  as 

i^rcAAoM  having  obtained  a  rule  nisi  to  set  aside  the  if  no  such  ap- 
pearance had 
judgment  for  irregularity,  on  the  ground  of  there  not  hav-  been  entered, 

ing  been  any  demand  of  plea—  'u'dgS^nt'lJuh. 

out  a  demand  of 
plea. 

Erie  shewed  cause,  and  cited  Free  v.  Mason  (a),  where 
it  was  held,  that  a  demand  of  plea  is  unnecessary,  where 
the  plaintiff  appears  for  the  defendant  according  to  the 
statute. 

Archboid  m  support  of  the  rule. — In  this  Court,  if  the 
defendant  appears,  and  the  plaintiff  knows  of  it,  whether 
he  had  before  appeared  or  not,  the  defendant  is  entitled 
to  a  demand  of  plea.     The  case  cited  is  founded  upon  a 

(a)  5  B.  &  C.  763. 
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rule  which  does  not  apply  to  this  Court ;  before  that  rule 
was  made  in  the  King's  Bench,  a  party  was  bound  to  Je- 
mand  a  plea.  An  appearance  having  beenlentered  before 
judgment  was  signed,  the  plaintiff  was  bound  to  take  no- 
tice of  it. 

Lord  Lyndhubst,  C.  B. — There  is  a  rule  in  the  King's 
Bench  (a),  which  was  drawn  up  immediately  afier  the  pass- 
ing of  the  act  of  12  Geo.  1,  c.  29,  which  specially  directs, 
that  where  the  plaintiff  enters  the  appearance,  and  gives 
notice  thereof  to  the  defendant,  and  the  defendant  does 
not  plead  within  the  time  given  by  the  rule  for  pleading, 
the  plaintiff  may  sign  judgment  without  any  further  calling 
for  a  plea.  There  is  a  similar  practice  in  the  Common 
Pleat,'  and,  in  a  case  of  doubt,  this  Court  would  follow  the 
King's  Bench, 

Baylbt,  B. — Af^er  the  plaintiff  had  appeared,  the  de- 
fendant's appearance  could  do  no  good.  He  should  have 
done  it  in  proper  time.  The  effect  of  his  being  allowed 
to  appear  and  give  notice  of  it,  would  be  to  get  twenty- 
four  hours  more  time  to  plead,  after  he  has  had  his  eight 
days  without  having  entered  an  appearance. 
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Bennett  v.  Thompson. 

Hutchinson  had  obtained  a  rule  nisi,  under  the  1 1  A  plaintiff hav- 

Geo,  4  &  1  Will.  4,  c.  73,  s.  3  (a),  for  an  extent  to  be  is-  damages  for  a 

sued  against  the  defendant  Thompson,  the  editor  of  the  propriS^?oVa* 

Satirist  Newspaper,  and  his  sureties  in  the  bond  and  re-  newspaper,  is 

11  .  .  i.    t  ^^    °<*^  entitled  to 

cognizance,  given  under  the  provisions  of  the  statute  60  an  extent 
Geo.  3,  c.  9.      The   plaintiff  having   brought  an   action  ^JulJlure"' 
airainst  the  defendant  for  a  libel,  and  recovered  100/.  da-  ties  in  the  re- 

^  ,  cognizance, 

mages,  issued  execution   against   the   defendant's  goods  given  by  them 

_^_  to  secure  the 

for  193/.  The  aflfidavit  stated,  that  nulla  bona  had  been  paymentofpen- 
retumed  to  this  writ,  and  that  the  defendant  could  not  be  '^i  0,0,^4 bi"^ 
found ;  and  that  no  satisfaction  could  be  obtained  for  the  ^*^'*  ^*  ^  7^'  •• 
debt  and  costs.  It  also  stated,  that  the  sureties  could  not  getting  a  return 
be  found.  The  plaintiff  prayed,  that  he  might  be  at  liber-  l^/jj^'^ed"" 
ty  to  issue  an  extent  against  the  defendant  and  his  two  •g«i»tthe  prin- 

.  «   1  1  11  cip»l»  l>ut  he 

sureties;  and  that  service  of  the  rule  at  the  last  place  of  must  convince 
abode,  and  at  the  Newspaper  office,  might  be  good  ser-  fidavit,"that^* 

y|0^^  every  exertion 

has  been  made 
to  obtain  satis- 
faction from  the 

Erie  shewed  cause,  and   contended  that  the  plaintiff  defendant. 
was  not  entitled  to  the  extent  until  he  had  used  proper 


(a)  Which  enacts, "  That  if  any 
plaintiff,  in  any  action  for  libel 
against  any  editor,  conductor,  or 
proprietor  of  such  newspaper^ 
pamphlet,  or  other  paper  as  afore- 
said, shall  make  it  appear  by  affi- 
davit to  his  Majesty's  Court  of 
Exchequer,  that  he  is  entitled  to 
hare  execution  against  the  defen- 
dant upon  any  judgment  in  such 
action,  but  that  he  has  not  been 
able  to  procure  satisfaction  by 
writ  of  execution  against  the 
goods  and  chattels  of  such  defen- 


dant, it  shall  be  lawful  for  the 
said  Court,  for  the  benefit  of  such 
plaintiff,  to  order  and  direct  such 
proceedings  to  be  had  and  taken 
upon  such  recognizances  or 
bonds  respectively,  as  would  be 
taken  to  obtain  any  fines  or  pen- 
alties due  to  his  Majesty,  secured 
by  such  recognizance  and  bond. 
Provided  always,  that  the  expense 
of  such  proceedings  shall  be  ex- 
clusively borne  by  such  persons  as 
aforesaid."       % 
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means  to  get  satisfaction  from  the  principal.  The  only 
endeavours  made  have  been  by  issuing  a  writ  of  Ji.Ja., 
and  lodging  it  with  the  sheriflT.  The  sfGdavits  as  to  the 
•tale  of  the  sureties  are  immaterial. 

Hutchimon. — We  swear  that  we  have  been  unable  to  ob- 
tain Batisfaction,  that  the  defendant  is  insolvent  and  has  no 
visible  property,  and  that  we  are  unable  to  get  satisfaction. 

Per  Curiam. — Excepting  that,  you  do  not  state  any 
thing  that  you  have  done,  or  any  steps  that  you  have 
taken.  You  do  not  say  you  went  to  the  defendant's  bouse 
where  he  lived,  nor  whether  you  know  of  any  other  place 
where  you  might  find  some  property  to  take;  all  that  you 
do  is  to  get  ntdla  bona  returned  to  the  writ.  You  waut 
the  money  without  the  trouble  of  getting  it. 

Rule  discharged,  without  costs. 


REGULA  GENERALIS. 


1S9 


KING«  BENCH  PRACTICE  COURT, 


Zasttr^mii) 


IN  THB  THIRD  YEAR  OF  THB  REIGN  OF  WILL.  IV. 


Conn  EL  v.  Watson. 
ThESIGER  shewed  cause  against  a  rule  obtained  by  J^  »»«»«»»*• 

^  ''     been  remoTed 

Alee,  for  ffivinff  the  defendant  his  costs^  under  the  43  6.  by  Aa&.Mfp. into 

8,  c  46,  8.  3,  on  the  ground  of  his  having  been  held  to  Benchinm the 

baQ  for  more  than  the  amount  recovered  by  the  plaintiflT,  ^^he^°,^iiff 

without  reasonable  or  probable  cause.     The  present  ac-  recovers  ie» 

than  the  •um 

tion  bad  originally  been  brought  in  the  Palace  Court,  and  for  which  the 
removed  thence  into  the  Court  o{ King's  Bench.    He  con-  t^^^ihelkr. 
tended,  that  the  43  Geo.  3,  c.  46,  s.  3,  only  enabled  the  "«'  Court  c«. 

not  grant  the  de- 

Court  in  which  the  action  was  originally  brought  to  grant   fendant  hit 
costs  to  the  defendant.     Here,  the  action  having  been  AsoeTs^iS, 
brought  in  the  Palace  Court,  the  King*s  Bench  has  no  '*^* 
power  over  the  costs.   This  was  holden  in  the  case  o(  Hand- 
ley  V.  Levy  {a),      A  similar  decision  was  pronounced  by 
the  Common  Pleas  in  the  case  of  Cosiello  v.  Corlett  (6). 

Skee  supported  the  rule,  and  contended  that  the  pro- 
ceedings in  the  inferior  Court  having  been  removed  by  ha- 
beas corpus  into  this  Court,  the  proceedings  in  the  King's 
Bench  must  be  considered  as  a  new  action ;  for  the  plaintiff 

(c)  3  M.  &  R.  37;  S.  C.  8  B.  &      316,  S.  C.    See  also  the  ease  of 

C.  637-  Jama   v.   Dawton^   ante,    vol.    1, 

(6)  4  Bing.  474,  1   M.  &  P.      p.  341,  which  is  to  the  same  effect. 


CASES  IN  TUB  FRACTICE  COURT,    K.  B. 

coutd  declare  for  a  new  cause  of  action,  and  in  a  differeat 
form.  It  being  a  new  action,  the  King's  Bench  must  be 
considered  as  the  Court  in  which  the  action  was  brought. 
The  word  "  brought"  must  refer  to  the  Court  in  which  the 
costs  have  been  incurred.  The  costs  in  the  action  were 
incurred  in  this  Court,  snd  therefore  this  Court  must  have 
authority  to  grant  them  to  tlie  defendant.  It  would  be 
absurd  to  contend  that  the  Palace  Court  had  power  to 
grant  costs  incurred  in  the  King's  Bench.  Unless,  there- 
fore, this  Court  granted  the  defendant  his  costs,  the  object 
of  the  statute  would  he  frustrated. 

Car.  adv.  vutl. 

Patteson,  J. —  I  have  mentioned  this  case  to  the  other 
Judges,  and  we  are  all  of  opinion  iliat  this  Court  has  no 
power  to  grant  the  defendant  his  costs,  under  this  statute. 
It  is  said,  that  this  imposes  great  hardship  on  the  defen- 
dant; but  he  is  himself  the  cause  of  it,  by  removing  the 
action  into  this  Court.  There  would  be  a  hardship  on  the 
defendant,  if  the  plaintiff  had  power  to  remove  the  action 
into  this  Court.  He  has  not,  however,  such  a  power,  for 
this  reason,  that  he  has  chosen  the  jurisdiction  before 
which  (o  bring  his  action. 
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only  taken  one  surety.    If  the  sheriff  omitted  to  take  two         1833. 
raredes,  or  permitted  the  defendant  to  go  at  large  without  ' 

taking  a  bail  bond,  and  he  afterward  became  liable  to  an  v. 

attachment  for  not  bringing  in  the  body,  he  was  not  enti-  Middlesex. 
ded  to  relief.  He  cited  Rex  ?.  The  Sheriff  of  London  (a), 
io  which  case  it  was  holden,  that  where  a  sheriff  had  taken 
a  bail  bond  executed  by  only  one  surety,  the  Court 
woald  not  set  aside,  even  on  payment  of  costs,  an  attach- 
ment which  had  issued  against  him  for  not  bringing  in  tlie 
body. 

Sieer,  coniri,  contended,  that  the  Court  would  not  set 
aside  an  attachment  in  a  case  where  the  application  was 
made  by  the  sheriff  himself;  yet  it  was  different  where  it 
was  made  at  the  instance  of  the  bail,  as  in  the  present 
case. 

Patteson,  J. — The  bail  who  has  been  taken  is  liable  on 
the  bond ;  and,  as  this  application  is  made  at  his  instance, 
I  think  the  present  rule  must  be  made  absolute  on  pay- 
ment of  costs. 

Rule  absolute,  on  payment  of  costs. 

(fl)  9  Moore,  422;  S.  C.  2  Bing.  22?. 


Liversedoe,  Assignee  of  Cooper,  v.  Goode. 

rV.  H.  WATSON  moved  for  a  rule  nisi  for  setting  aside  where  a  phin- 
proceedings  in  this  action.     Cooper  the  bankrupt,  before  nmp^^ln 
his  bankruptcy,  and  his  assignees'  after  that  event,  had  i^p^^^"*  *nd  he 

Slier  w&rds 

been   tenants  to  the  defendant.      Rent,  which  accrued  brings  trespass 
after  the  bankruptcy,  being  in  arrear,  the  defendant  dis-  cause'tScTourt 
trained  on  the  goods  of  the  assignees,  which  they  reple-  ^>l*no^««?MWc 
vied^  but  were  ultimately  nonprossed  for  not  declaring  in  in  the  second  ac- 

•  ^  *        mi  •  1    . 1  .1  .      .        1       ^on  on  motion. 

the  county  court.     Ihey  paid  the  rent  and  costs  m  the 
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afition,  and  the  plainttffB  had  the  goods  back.  The  plun- 
tiSe  then  commenced  the  present  action  of  trespass,  for 
taking  the  satne  distress.  The  present  proceedings  must 
betaken  to  be  vexatious,  and  if  so,  the  Court  had  a  right 
to  interfere  to  set  them  aside. 

Patteson,  J.  — Might  not  these  facts  be  pleaded? 

fV.  H.  H'ofwMi.— Probably  they  might;  but  it  is  die 
practice  of  the  Courts,  where  two  acUons  are  brought 
for  the  same  cause,  although  the  defendant  may  plead 
the  pendency  of  another  action  in  abatement,  not  to 
drive  him  to  his  plea,  but  to  relieve  him  summarily,  on  the 
ground  that  two  actions  for  the  same  cause  are  vezattous. 
The  judgment  of  nonpros  in  replevin  is  final,  being  either 
at  the  common  law  for  a  retorno  kabendo,  or  for  the  rent, 
under  the  statute  of  17  Car.  2,  c.  7,  and  is,  therefore,  a 
determination  of  the  suit,  and  of  the  right  of  distraining; 
and,  therefore,  the  Court  will,  under  such  circumstaDcea,give 
the  defendant  relief  on  motion,  as  the  question  has  been 
determined. 


Patteson,  J. — Tlie  judgment  of  flon^<Misnota  judg- 
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Griffiths  r.  Liysrsedge. 

jDi4^£7*T  shewed  cause  against  a  rule  nisi  for  setting  where,  by  the 
aside  a  judgment  and  execution  for  irregularity.  The  cS^^coItif^ 
allesed  irregularity  consisted  in  the  non-compliance  with  need  not  be  tax- 

®  ®  "^  '^  edfitbunnecci* 

12  Reg.  Gen.  T.  T.  I W.  4  (a)>  which  requires^  ''that,  be-  Mry  to  gi?ethe 
fore  taxation  of  costs,  one  day's  notice  shall  be  given  to  |,^  isR^^oen. 
the  opposite  party."    Here,  however,  no  taxation  was  ne-  ^'  T.  i  w.  4. 
eessary ;  and,  consequently,  no  notice  of  taxation  could  be 
necessary.     It  was  an  action  on  a  bill  of  exchange,  and  a 
cognovit  was  given  by  the  defendant  for  the  amount  of 
debt  and  costs.    The  only  costs  for  which  judgment  was 
ugned,  were  those  included  in  the  cognovit^  and  the  costs 
of  signing  judgment.     The  amount  of  the  costs  of  signing 
judgment  was  a  fixed  sum,  which  could  not  be  taxed. 
The  amount  of  the  other  costs  being  ascertained  in  the 
cognovit^  there  was  no  necessity  for  taxing  them. 

Thomae  was  heard  in  support  of  the  rule. 

Patteson,  J. — The  rule  cannot  apply  to  cases  where 
no  taxation  is  necessary.  We  have  held,  that,  in  the  case 
of  a  warrant  of  attorney,  it  is  not  necessary  to  tax  the  costs 
of  signing  judgment,  because  they  are  a  fixed  sum,  which 
cannot  be  reduced.  In  the  case  of  a  cognovit^  where  the 
amount  of  costs  is  mentioned  in  that  instrument,  it  is  not 
necessary  to  tax  them.  It  would  be  different  if  the  amount 
of  the  costs  were  not  mentioned  in  it.  But,  here,  the 
amount  was  mentioned,  and  there  was  nothing  to  tax.  As 
there  was  nothing  to  tax,  no  notice  of  taxation  could  be 
necessary.  The  present  rule,  must,  therefore,  be  discharg- 
ed witli  costs. 

Rule  discharged,  with  costs. 

(a)  Ante,  vol.  1,  p.  105. 
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Brooke  and  Another,  Assignees  of  Smith,  v.  Fearns. 
Where  >  m-  AJODD  shewed  cause  against  a  rule  niti  for  entering  up 
found,  luhjcct  judgment  in  the  al)ove  cause,  as  of  Michaelmas  Term  lut. 
'°dih''"°S  '^^^  cause  was  tried  at  the  last  Summer  Assizer,  and  a 
bunaibeen  verdict  found  for  the  plaintiff,  subject  to  a  reference. 
teriDt  aOti'  I'he  arbitrator  made  his  award  on  the  3rd  February  in  the 
mtnt'cinn^iw  P'^*^"'  year.  The  present  rule  was  obtained  on  an  affi- 
eniered  up  h  of  davit,  whtch  Stated  that  the  defendant  was  about  to  leave 
■fieribevcr-  the  country.  AH  the  statements  in  that  affidavit  were 
iperi^ep^i!^-  completely  answered.  Now,  an  application  of  this  sort 
nan  to  (he         could  not  be  granted,  unless  there  was  some  special  ground 

shewn.     The  supposed  special  ground  here  having  failed, 

the  present  rule  must  be  discharged. 

fVightman,  contra,  admitted  that  he  was  answered  by 
the  defendant's  affidavits;  but  he  contended  that  it  was  a 
matter  of  course  for  the  plaintiff  to  be  at  liberty  to  enter 
up  judgment  as  of  the  term  next  after  the  assizes  at  which 
the  verdict  was  found,  although  the  award  might  not  be 
made  until  a  subsequent  period. 
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Thomas  r.  Philby. 

JrOLLETT  applied  to  make  a  Judge's  order  of  reference  where,  from 
a  rule  of  Court.    The  only  difficulty  which  presented  it-  o^h^I^Sr 
self  in  doinff  so,  was,  that  the  arbitrator,  who  was  not  a  bar-  ^^^;  the  original 

^  ,  order  of  refer- 

rister^  had  the  original  order  of  reference,  and  refused  to  ence  cannot  be 
deliver  it  up  without  payment  of  an  exorbitant  fee  of  a  pUette  may  be' 
hundred  guineas  for  four  meetings.  "~*«  ■  "*'«  ""^ 


Court. 


Patteson,  J. — Under  these  circumstances,   you  may 

obtain  a  duplicate  of  the  order,  and  make  that  a  rule  of 

Court. 

Rule  accordingly. 


Engleheart  v.  Eyre  and  Another. 

JSmJiNSEL  moved  to  set  aside  a  writ  of  summons,  on  the  Where  there  are 
ground  of  various  alleged  defects  in  it.  First,  the  summons  dlnu,  the  word 
stated,  that,  in  case  of  the  defendants*  default  in  causing  ''^ou'*  in  the 

'  '  ^   notice  m  a  lum- 

an  appearance  to  be  entered  for  them,  the  plaintiff  **  may  mons,  that  the 

cause  an  appearance  to  be  entered  for  you."    As  there  ter  an  appear "~ 

were  a  number  of  defendants,  it  ought  to  have  stated,  fend^i,?nhey 

*'  for  you,  and  each  of  you."    The  words,  "  for  you,"  could  ?®  "®*  *pp««'» 

11  11  *.  Utobe  con- 

only  properly  apply  to  the  case  of  one  defendant.     Second-  itmed  diatnbu- 

ly,  the  provision  of  s.  12,  of  the  2  &  S  Will.  4,  c.  39,  was  onasummona, 
not  complied  with.  That  section  required  an  indorsement,  StorolTsu^in^^ii 
on  all  process,  of  **  the  name  and  place  of  abode  of  the  at-  out  is  tufflcient- 

11  .  .    1  •!      r*^i  /.  *y  •t'ted  by  in- 

tomey  actually  sumg  out  the  same.      That  of  course  must  doning  the 
mean,  the  name  and  place  of  abode  of  the  attorney  on  the  {<MJhici/he'b^ 
record.     But  here  the  indorsement  was  of  the  name  of  ^"P* 

I  .  1      1  «       1  ^°*  reiidence 

the  firm  to  which  the  attorney  belonged:  thus,  *^  Pqole  of  an  attorney 
if  Gamlen"    Thirdly,  the  residence  stated  was  **  Gray's  delciiberby^he 
/»*,  London,""  although  no  part  of  Gray*s  Inn  was  in  Lon-  '"^?^T"^ 
don.     The  object  of  the  statute  was,  that  the  defendant  London.*' 
VOL.  II.  L  D.  p.  c. 
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1333.         might  easily  discover  die  residence  of  the  attorney  suing 
HOLF.iiEAHT    °'''  '''*  P''°'^^^^»  ^ut  that  objcct  would  not  be  attained  by 
"-  Bucb  an  indorsement,  as  no  one  could  be  adequately  guided 

to  the  attorney's  place  of  residence  by  so  general  a  de- 
scription. 

Cur.  adv.  vuH. 

Patteeon,  J. — In  this  case,  I  think  the  defendanU 
ought  not  to  have  the  rule  prayed.  As  to  the  first  object 
tion,  that  the  words  in  the  summons  ought  to  be  "  for  you 
and  each  ofyou,"  instead  of  "for  you,"  I  think  that  the  word 
"  you"  is  to  be  taken  distributively,  as  applying  to  each  of 
the  defendants;  and,  therefore,  that  it  is  sufficient.  With 
respect  to  the  second  point,  that  the  name  of  the  firm  ia 
indorsed,  instead  of  that  of  the  attorney  whose  name  ap- 
pears upon  the  record,  I  ihink  (he  indorsement  is  suffi- 
cient. The  case  of  James  v.  Smjl  (a)  is  an  authority  in 
point;  there,  in  an  action  for  false  imprisonment  against  a 
justice  of  the  peace,  the  notice  required  by  the  24  Gao. 
%,  c.  44,  was  signed  "T.  %  W.  A.  tVitHamt."  The  names 
of  the  attomies  for  the  plaintiff' were,  Thomas  jtdamt  Wil- 
iiami,  and  William  Adams  Williams.  The  Court  there 
held  the  indorsement  sufficient.     Indeed,  it  is  not  only  aut 
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Rex  v.  The  Sheriff  of  Middlesex,  in  Crawford  v.  Boyd. 

JUaLL  obtained  a  rule  nisi  for  setting  aside  an  attach-  in  all  cascf,  the 
ment  against  the  sheriff,  on  the  ground  that  the  rule  for  "ng  m^*!i«^^^^^^ 
brincrinff  in  the  body  was  in  the  name  of  an  attorney  who  '""•5  ^  •*'T*^ 

**     **  ^  "^  ^  "^  on  the  opposite 

bad  not  appeared  in  the  previous  proceedings.  party. 

jUexander  shewed  cause,  and  produced  an  affidavit 
which  stated  that  an  order  for  changing  the  attorney 
had  been  obtained,  but  was  not  served  on  the  opposite 
party.  He  admitted,  that^  if  the  attorney  had  died,  it 
would  have  been  necessary  to  give  notice  of  the  appoint- 
ment of  a  new  attorney,  as  in  the  case  of  Ryland  v. 
ffoakes[a)\  but  contended  that  such  strictness  was  not 
necessary  where  the  attorney  was  merely  changed. 

BaUf  coniri,  yraa  stopped  by  the  Court. 

Patteson,  J. — It  is  necessary,  in  all  cases,  that  the 
order  for  changing  the  attorney  should  be  served  on  the 
opposite  party,  otherwise  there  might  appear  to  be  seve- 
ral attornies  acting  for  the  same  party  in  the  same  cause, 
and  bis  opponent  would  not  know  to  whom  he  was  to  at- 
tend. It  is  more  important  that  the  order  should  be  served 
in  those  cases  where  a  change  of  attorney  has  taken  place, 
.than  where  an  attorney  has  died;  for«  the  death  of  the  at- 
torney might  have  been  known  to  the  party. 

Rule  absolute,  with  costs. 

(a)  1  Taunt.  342, 


L  '2 
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1833. 

Ex  parte  Tiohe. 

The  Court  will    ALEXANDER  presented  a  petition  under  the  33  Geo. 

da'^VyTan    ^'  ^'  ^^'  *•  *  '•  °"  *''*  P^*"*  °f  '^  person  named  Tighe,  who 

s,  c38,  >.  II,     was  confined  in  the  custody  of  the  Marshal,  for  relief  from 

debtor  from  >i-   Certain  extortions  to  which  he  alleged  himself  to  have  been 

m,\fii»^mi'  subjected  by  the  officersof  the  JiTiR^'f^McA  prison.     His 

wnk.ri7i^dt"  «ffi^»''*  stated,  that,  between  the  years  1824  and  1827, 

auionthe  pirt    he  had  obtained  31 1  dfly-rules,'  for  each  of  these  be  had 

been  charged  4x.  itd.  fees.     This,  he  stated,  was  a  greater 

amount,  "as  he  understood,"  than  he  ought  to  pay  for  each 

day-rule.     He  further  stated,  that  he  had  complained  to 

the  Master  of  the  Crown  Office,  and  that,  although  that 

officer  had  inquired  into  the  matter,  no  redress  had  been 

afforded  him. 

Patteson,  J. — As  this  is  not  a  common  application,  I 
will  consult  the  other  Judges  on  the  point. 


Pattbson,  J. — I  have  spoken  to  the  other  Judges  on 
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complained  to  the  Master  of  the  Crown  Office,  and  that  he         lB3d. 
has  received  no  redress.    Now,  the  Master  of  the  Crown       ^"""^T^ 

'  Ex  parte 

Office,  it  appears,  has  inquired  into  the  matter,  and  he  Tiuup. 
reports  to  us  that  the  fees  were  perfectly  legal,  according 
to  the  practice  as  it  existed  between  the  years  1824  and 
18S7,  although,  from  the  alterations  arising  from  paying 
the  various  officers  by  salaries  instead  of  fees,  the  fees  on 
a  day-rule  now  only  amount  to  Ss.  2d.  instead  of  4f .  2d. 
Under  these  circumstances,  there  is  nothing  like  a  primd 
facie  case  to  authorize  the  interference  of  the  Court, 
and  therefore  this  petition  cannot  be  received. 


HoAD  et  Ux.  V.  Matthews. 

\yOMYN  shewed  cause  against  a  rule  for  discharging  the  in  an  action  of 

female  plaintiff  out  of  custody  on  a  ca.  sa.  issued  against  ^iuid  and  wife, 

her  for  the  costs  of  a  nonsuit  in  this  action.     It  was  an  ac-  *^iJ^7h*e"iic" 

tion  of  trespass  for  imprisoning  the  wife,  and  the  plaintiffs  ^*y  ^  ^^<^"  ^° 

.      -,        mt  .  til  .      execution  for 

were  nonsuited.  1  he  question  was,  whether  she  was  enti-  the  costs,  if  she 
tied  to  be  discharged  under  these  circumstances  ?  Mr.  71dd,  proMriy!*^*^ 
in  his  Practice,  vol.  1,  p.  194,  ed.  9,  laid  it  down,  that,  'Mn 
actions  against  husband  and  wife,  the  husband  alone  is 
liable  to  be  arrested  on  mesne  process,  and  shall  not  be  dis- 
charged until  he  hath  put  in  bail  for  himself  and  his  wife. 
If  the  wife  be  arrested  on  mesne  process,  she  shall  be  dis- 
charged on  common  bail,  and  that  whether  she  be  arrest- 
ed singly  or  jointly  with  her  husband.  But,  where  the 
wife  is  taken  in  execution,  she  shall  not  he  discharged,  un- 
less it  appear  that  she  has  no  separate  property  out  of 
which  the  demand  can  be  satisfied;  or  that  there  is  fraud 
and  collusion  between  the  plaintiff  and  her  husband  to 
keep  her  in  prison."  It  is,  therefore,  important  to  consi- 
der whether  the  wife  has  any  separate  property  of  her 
own.     She  swears  that  she  has  not;  but  the  affidavits  in 
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ariiweV  suggest  that  she  has  one  eighth  part  of  certaio 
leaseboldpropertjr,  andhasashare  in  other  property  nnder 
a  will.  Whether  she  has  separate  property^  therefore,  is 
a  matter  of  doubt.  But  the  interference  of  the  Court, 
even  if  there  was  no  doubt  upon  the  point,  Would  be  a  mat- 
ter of  discretion  in  the  Court,  as  was  laid  down  in  the  case 
of  Chalk  V.  Deacon  and  wife  {a).  Under  these  ctrcum- 
stances,  as  it  did  not  clearly  appear  that  she  had  no  sepa- 
rate property,  the  Court  would  not  be  disposed  to  dis- 
charge her  out  of  custody. 

Law,  contrd. — According  to  the  language  of  Mr.  Tldd, 
as  there  is  no  pretence  for  suggesting  that  any  collusion 
exists  on  the  part  of  the  husband  to  keep  his  wife  in  pri- 
son, the  only  question  is,  whether  she  has  separate  property. 
Mr.  Justice  Bat/ley,  in  the  case  of  Sparkes  v.  Bellifi),  re- 
cognised this  as  the  correct  rule.  The  defendant  here 
swore  that  she  had  no  separate  property,  and  it  was  for 
the  other  side  to  shew  that  she  had.  This  they  had  not 
done,  and  therefore  the  female  plaintiff  was  entitled  to 
her  discharge. 

Cur.  adv.  vult. 


r. 

M.ITTUEWg. 
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the  judgment  in  both  cases  is  against  husband  and  wife.  As  ld33. 
it  does  not  appear  in  this  case  that  there  is  any  reason  for 
supposing  the  husband  to  collude  with  the  defendant,  for 
the  purpose  of  keeping  the  wife  in  confinement,  the  case 
b  reduced  to  the  question,  whether  she  has  any  separate 
property.  She  says  she  has  no  property  in  her  own  right, 
separate  and  apart  from  her  husband.  The  answer  to 
this  is^  that  it  is  believed  she  has  one  eighth  part  of  cer- 
tain leasehold  property,  and  that  she  has  a  share  of  cer- 
tain other  property  under  a  will.  It  is  thus  left  a  matter 
of  doubt*  It  would,  therefore^  be  more  satisfactory  if  she 
would  produce  the  will.  If  the  property  is  settled  to  her 
sole  and  separate  use,  she  is  not  entitled  to  her  discharge; 
but>  if  it  was  not  left  to  her  sole  and  separate  use,  I  think 
she  ought  to  be  discharged.  The  burthen  of  shewing  that 
the  property  is  for  her  separate  use,  is  thrown  on  the  other 
side.  The  rule  will,  therefore,  be  absolute  for  discharg- 
ing her,  unless  it  is  shewn  within  two  days  tliat  the  pro- 
perty is  settled  to  her  sole  and  separate  use  under  the  will. 

Rule  accordingly. 


'  y    King*s  Bench. 


Bragg  v.  Hopkins,' 

Wills  v.  Hopkinsj 

Wills  v.  Hopkins,       Common  Pleas. 

J3ARSTOW9  for  the  sheriff  of  Dorset^  moved  for  the  One  Court  can- 
usual  rule  under  the  interpleader  act  (1  &  2  Will.  4,  c.  58,  "hcriff  unL?' 
8, 6).     He  made  it  part  of  his  motion,  that  the  rule  should  the  interpleader 

,  ,  ,  act  with  respect 

include  the  execution  creditors  in   the    Common  Pleas,  to  process  issued 

^t_        t_      'A*  ^r.  r  ^  !•  out  of  another 

SO  as  to  save  the  sherin  the  expense  of  a  separate  appJica-  q^^^^^^ 
tion  to  that  Court.     He  admitted  that  the  practice  was  for 
the  sheriff,  where  he  had  writs  against  the  same  defen- 
dant issuing  out  of  several  Courts,  to  apply  separately  to 
each  Court;    but  he  submitted  that  either  Court  might 
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entertaia  the  subject  matter  of  the  differeot  claims:  and 
thst,  when  tliat  Court  was  possessed  of  it,  the  judgment 
creditors  under  the  other  writs  might  be  called  before  the 
Court  as  persons  laying  claim  to  the  goods,  according  to 
the  words  of  the  act. 

Patteson,  J. — It  certainly  is  a  point  of  considerable 
importance  to  slierifFs;  bat  I  do  not  think  they  can  be  re- 
lieved in  the  way  you  suggest. 

1  know  my  Brother  Parke  last  term  had,  on  one  occa- 
sion, to  consider  whether  the  act  applied  to  cases  of  con- 
flicting executions.  He  thought  it  did  not  You  must 
take  your  rule  only  in  the  King's  Bench  causes,  and  must 
apply  by  a  separate  motion  to  the  Common  Pleat  in  the 
cause  in  that  Court, 

Rule  niti  accordingly. 


Shedley  v.  Christie  and  Another. 
Where  a  deftn-  JmANSEL  shewed  cause  against  a  rule  for  judgment  aa 

dint  ii  endllcd     .  .  ■.         r       .i  ■  .  ■    .        i   - 

lojudgment  u   ">  '^^^  <**  ^  nonsuit.     In  tnia  case,  issue  was  joined  m 
inei«of»non-  jtficfiaelmaB  Term,  1832.     No  proceedings  were  taken  by 
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dant  did  not  move  for  judgment  m  in  case  of  a  nonsuit  un-        1^^- 

til  after  fresh  notice  of  trial*  the  defendant  was  still  enti-  smbdley 
tied  to  his  judgment 


Patteson,  J. — In  this  case,  no  default  has  been  ac- 
tually made  except  in  not  giving  any  notice  of  trial.  But, 
in  the  case  otBainbridge  v.  Purvis^  there  had  been  an  ac- 
tual notice  of  trial*  although  the  record  was  withdrawn. 

White* — The  plaintiff  has  neglected  to  proceed  accord- 
ing to  the  course  and  practice  of  the  Court*  by  not  giving 
notice  of  trial.  The  case  therefore  comes  within  the  mis- 
chief  contemplated  by  that  of  Bainbridge  v.  Purvis.  The 
defendant  wiD  be  thrown  over  the  term  in  consequence 
of  the  plaintiff's  laches. 

Patteson*  J. — I  think  this  case  comes  within  the  prin- 
ciple of  Bainbridge  v.  Purvis.  The  rule  must*  therefore* 
be  absolute*  unless  the  plaintiff  will  give  a  peremptory  un- 
dertaking to  try  pursuant  to  his  notice. 

Rule  discharged  accordingly. 


CBRItTIK 


Gilbert  v.  Kirkland. 
jlV.  R.  CLARKE  shewed  cause  against  a  rule  for  judg-  Where  a  plain- 

.         •  i»  •.         "VT   i»  o  M.  •  1  •  tiff  hai  once  ta- 

ment  as  m  case  of  a  nonsuit.     Notice  of  trial  was  given  i^en  hit  cauie 
for  the  last  Summer  Assizes*  when  it  was  made  a  remanet.  ^.^'^  to  the  m- 

siset,  and  it  hat 

Another  notice  was  given  for  the  Spring  Assizes*  at  which  been  made  a 
time  the  plaintiff  did  not  try.     Having  once  taken  down  fendant  cannot 
the  cause  to  the  assizes*  and  it  having  been  made  a  remanet,  tifn^^T 
the  plaintiff  bad  complied  with  the  provisions  of  the  act  of  non<^^*  >!- 

plaintiff  may 
have  given  a  tuhtcquent  notice  of  trial,  on  which  he  hat  taken  no  ttept. 
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pitriiainent,  aiid  tberefure  the  defcndaat  was  liot  in  a 
situation  to  move  for  judgment  as  in  case  of  a  nonsuit. 
He  cited  Mewbum  v.  Langley  {a),  Denman  v.  Bull  {b), 
and  Brown  v.  Rudtt{c). 

White,  control  contended,  that,  although  taking  the  cause 
down  to  trial,  and  making  it  a  remanet,  would  cure  previ* 
ous  Utehesi  yet  the  plaintiff  having  taken  down  the  cause 
a  second  time,  and  not  having  proceeded  to  trial  pursuant 
to  bis  notice,  he  was  liable  to  judgment  as  in  case  of  a 
nonsuit.  The  present  case  was  distinguishable  ia  this 
particular  from  any  of  the  cases  cited.  He  referred  to  the 
case  of  Gadd  v.  Sennet  {d);  in  which  case,  the  cause  was 
set  down  for  tbe  eittrngs  in  term,  and  made  a  remanet  to 
the  sittings  after  term,  by  consent,  and  the  Court  there 
held  that  the  defendant  might  move  for  judgment  as  in 
case  ofa  nonsuit,  if  the  plaintiff  afterwards  withdrew  the 
Tecord. 

Cur.  adv.  vtilt. 

Patteson,  J. — I  have  consulted  the  other  Judges  on 
this  point,  and,  looking  at  the  principle  of  the  authorities, 
we  are  of  opinion  that  the  plaintiff  having  taken  down  his 
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1833. 

Han  WELL  V.  Mure. 

A  RULE  was  obtained  to  shew  cause  why  the  sum  paid  Where  money  it 
ietb  Court  by  the  defendant  in'  lieu  of  bail,  under  the  7  ^der'tbe  7°&  8 
&  8  Geo.  4,  c.  71,  should  not  be  paid  out  to  the  defendant,  ^^^f^i^\^^ 
be  having  put  in  and  perfected  special  bail.     The  appli-  issue  u  joined, 
cation  was  made  after  issue  joined  in  the  cause  and  notice  uke  it  out  must 
of  trial  given,  but  before  costs  were  taxed  and  final  judg-  iJJc  joi*ned!"'* 
ment  signed.    The  rule  being  drawn  up  to  shew  cause  in 
chambers* 

JDodd  attended  to  support  it,  and  contended  that, 
as  the  words  of  the  clause  are,  *'  it  shall  be  lawful  for 
the  d^endant,  at  any  time  in  the  progress  of  the  cause,  be- 
fore issue  joined  in  law  or  fiict,  or  final  or  interlocuiory 
judgmeni  signed^  to  receive  the  same  out  of  Court,'*  the 
application  was  in  time* 

Tauntom,  J.  (having  retired  to  consult  some  of  the 
ether  Judges,  and  having  consulted  six,)  decided,  that  the 
application  must  be  made  before  issue  joined,  in  cases 
where  issue  was  joined  at  all;  and  that  the  words,  "  be- 
fore final  or  interlocutory  judgment  signed,**  applied  only 
to  cases  of  judgment  by  default,  or  on  confession. 

Rule  discharged  (a)* 
(a)  See  FerruU  if,  Alexander  and  Itaacton,  ante,  Vol.  1,  p.  132. 
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1833. 

In  re  Thorntoh,  GcdI. 
he  Court  nn    JtiOGGINS  obtained  a  rule  calling  on  an  attorney  to 
]^^'t^M-*^  deliver  up  certain  title  deeds  of  an  estate  in  Yorkihtre, 

tomey  lo  dett-    on  an  affidavit   stating   that  the  party  on  whose  bebalf 
«r  up  deedi  to  ^  ... 

be  applied  had  obtained  a  verdict  in  an  action  of  eject- 
ment, and  had  recovered  possession  of  the  estate;  and 
that  he  had  demanded  the  deeds  of  the  attorney. 


Dodd  now  shewed  cause,  on  an  affidavit  stating  that 
Mr.  Thornton  had  received  the  deeds  from  a  devisee  un- 
der  the  will  of  a  Mrs.  fVilUamson,  and  given  an  undertak- 
ing for  them  to  such  devisee;  that  a  second  will  had  been 
found,  and  that  the  devisee  under  the  second  will  wai 
disputing  the  validity  of  the  first  in  the  Ecclesiastical  - 
Court  of  Yorif  that  the  suit  was  now  depending;  that 
either  of  the  devisees  who  succeeded  intended  to  dispute 
the  title  of  the  party  who  had  recovered  in  ejectment;  and 
that  Mr.  Thornton  had  received  notice  from  the  devisee 
to  retain  the  deeds.  Dodd  contended,  that,  as  the  appli- 
cation was  not  made  either  by  the  party  who  delivered  the 
deeds  to  Mr,  Thornton,  or  any  party  appearing  to  claim  ud- 
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1833. 

Garrick  V.  Jones  and  Others. 
Jones  and  Others  r.  Garrick. 

X  HIS  was  an  application  to  set  off  debt  and  costs  reco-  The  amount  of 
yered  in  one  action  against  debt  and  costs  recovered  in  an-  ^^^^  cannot 
other.     The  former  action  had  been  brought  by  the  cap-  J[!JJ^j*^^ 
tain  of  a  vessel  against  his  owners^  and  in  it  he  recovered  amount  of  a 
a  sum  of  114^  8s.  for  debt  and  costs.    For  this,  judgment  ^"^^^ 
was  signed,  execution  issued,  the  amount  levied,  and  in 
the  hands  of  the  sheriff,  with  notice  to  him  to  retain  it. 
The  second  action^  which  was  in  the  Exchequer,  was 
brought  by  the  owners  of  the  vessel  against  the  captain. 
A  verdict  had  passed  in  favour  of  the  plaintiffs  for  145^ 
Ifif.  4</.,  but  a  rule  for  a  new  trial  was  still  pending  before 
the  Court    Under  these  circumstances  a  rule  nisi  was  ob- 
tained for  setting  off  the  amount  of  the  sum  for  which 
the  verdict  was  found  against  the  amount  for  which  the 
judgment  had  been  signed. 

Thesiger  shewed  cause  against  this  rule,  and  contended 
that  no  such  set-off  as  that  prayed  could  be  made.  The 
owners  had  in  fact  obtained  no  available  verdict,  still  less 
had  they  obtained  any  judgment.  If,  therefore,  the  pre- 
sent rule  were  made  absolute,  the  captain  would  be  de- 
prived of  the  fruits  of  his  judgment,  without  any  corres- 
ponding advantage. 

Alexander  supported  the  rule. 

Pattbson,  J. — As  the  owners  have  obtained  no  final 
judgment,  the  present  application  cannot  be  granted.  I 
think  the  rule  ought  to  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 
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Bbiqss  r.  GiLMOBA  Richardson. 

Froceedingi  JmANSEL  obtained  a  rule  nin  in  thia  case,  to  set  aside  ■ 
ineguiar,  if  ths  proceedings  against  the  bail,  on  tbe  ground  of  irregularity. 
prMuied'thc  CO.  "^^^  plaintiff  lodged  a  ca.  sa.  against  the  principal,  and  got 
ta.  against  iba  jt  rctumed,  "  non  eat  inventui."  He  then  proceeded  by  «ot. 
reiurned  nm  ui  fa.,  and  ultimately  fixed  the  bail.  It  appeared  that  the 
ing  ihit'ihe  it-  defendant  had  been  arrested  at  the  suit  of  other  creditors, 
fondant  iiin  ^„,j  committed  to  the  custody  of  the  B^ieriS  at  MidtUeiex, 
■iieriff,  although  OR  thc  ^Oth  Novcmber,  IS30,  and  bad  remained  in  custody 
name.  until. iA(fy,  1S3I.     He  was  detained  in  one  action  by  the 

name  of /f.  G.  Richardson;  in  a  second  by  that  of  Henry 
Ricjtardton^-  in  a  third  by  that  of  Henry  Gilmour 
Richardion.  This  third  name  was  his  real  one.  .The  ca. 
.ta.  was  lodged  in  May,  1831,  at  which  time  the.  defendant 
was  in  the  sheriff's  custody.  The  return,  however,  l|^ 
been  "  non  est  ineentus."  It  was  contended,  that,  ae  the 
defendant  was  detained  in  the  actual  custody  of  the  aherifi*, 
he  could  not  properly  return  tion  est  inventus,  so  as  to  war- 
rant the  proceedings  against.the  bail  {a),  and  therefore  that 
the  proceedings  were  irregular. 


Richardson*. 
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Patteson,  J. — It  appears  to  me  that  the  question  here         1833. 
is,  whether  the  plaintiff*  was  aware  that  the  defendant  was       ,,  ' 

Brioos 

in  custody  of  the  sheriff  at-the  time  he  procured  the  ca.  sa.  _  r. 
to  be  returned  non  est  inventus.  If  that  fact  were  within 
bis  knowledge,  it  is  immaterial  by  what  name  the  defen- 
dant was  detained,  as  he  ought  not  to  have  procured  such 
a  retum  to  be  made.  The  Master  will  therefore  inquire 
■whether  the  plaintiff  knew  the  defendant  was  in  custody 
at  the  time  he  procured  the  return  oinon  est  inventus.  If 
he  finds  that  the  plaintiff  was  aware  of  the  fact,  the  rule 
most  be  made  absolute.;  if  not,  it  must  be  discharged. 

Rule  accordingly. 


The  Master  being  of  opinion  that  the  plaintiff  was  not 
aware  of  the  defendant's  detainer  at  the  time  he  procured 
ihe  return  of  non  est  inventus ^  the  rule  was  afterwards — 

Discharged,  with  costs. 


JoN£S*sBail,   .: 

Jjm.  ANSEL  opposed  country  bail,  on  the  ground  that  suf-  i  Reg.  Gen.  T. 
ficient  notice  of  justification  had  not  been  given.  The  JiVinJfoutd^i^t* 
bail-piece  had  been  filed  on  tlie  6th  of  A/av,  and  notice  of  notice  of  jusUfi- 

*  "  cation,  only  ap- 

justification  given  on  the  same  day  for  the  Sth.  It  was  plies  where  the 
contended,  that,  according  to  1  Reg.  Gen.  T.  T.  1  W.  4,  (a)  the  time  of  put 
there  ought  to  have  been  four  days'  notice  of  justification.  ""«*"• 

Patteson,  J. — That  rule  only  applies  to  cases  where 
the  bail  are  put  in  and  justify  at  the  same  time.  Here 
the  bail  were  only  put  in  on  the  6th,  and  were  not  to  jus- 
tify till  to-day. 

Bail  justified. 

[a)  Ante,  Vol.  l.p.  102. 
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Wells  r.  Barton. 
ifipinintiff,      JiUTCHINSON  shewed  cause  against  a  nile  requiring 
tb"c™ow?,       the  plaintiff  to  give  security  for  costs.     The  plaintiff  bad 
K^M^hT'irin    '®^  England  for  America  in  February,  1832,  and  the  pre- 
b(  campeiied  lo   gen  taction  was  commenced  in  April,  1S33.     Affidavits 

And  Kcurihf  for  ,  i      -  i  •   i      .  i  i  i   .      ■  — 

«MtL  -were  produced,  in  which  it  was  sworn  that  the  plaintiff 

was  only  temporarily  absent,  and  that  he  meant  to  return 
shortly.  Xo  ground,  thererore,  was  laid  for  compelling 
plaintiff  lo  give  the  required  security  for  coats. 

Pattsion,  J. — The  cases  in  which  a  plaintiff  is  excused 
from  giving  security  for  costs  on  the  ground  of  temporary 
absence  from  England,  are  those  in  which  he  has  left  thia 
country  after  the  commencement  of  the  action.  Here,  the 
action  was  brought  more  than  a  year  after  the  plaintiff 
had  left  England.  The  present  rule  must  therefore  be 
made  absolute. 

Rule  absolute. 
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Taunton,  J, — He  may  be  re-adraitted  without  paying        1833. 
any  fine  or  the  arrears  of  duty  which  have  accrued  since       _ 
he  took  out  a  certificate,  as  it  appears  by  the  affidavit  that     Thompsoh. 
he  has  not  practised  during  that  period. 

Rule  granted. 


Ex  parte  J oifEs. 

xWEORGE  applied  on  behalf  of  the  plaintiff  for  a  rule  if  the  agent  of 
to   shew    cause  why    Messrs.  Adlington,    Gregory,   %  S^w^nJ.  the 
Faulkner,  the  agents  of  the  plaintiff's  attorney,  should  not  <^"«"'  <*"no' 

_   ,     ,  make  a  sum  • 

pay  over  to  the  plaintiff  the  costs  of  a  nonpros  alleged  to  maryappUca- 
have  been  caused  by  the  neglect  of  the  agents.  il^^mf""**  ^  * 

Taunton,  J. — There  was  no  privity  between  the  plain- 
tiff and  his  attorney's  agents,  and  therefore  the  Court  can- 
not interfere.  Granting  that  the  agent  is  ever  so  wrong, 
there  is  no  privity  between  him  and  the  client.  The 
plaintiff's  remedy  is  against  the  attorney  in  the  country. 
It  is  the  duty  of  the  attorney  in  the  country  to  employ  a 
proper  agent.     The  present  application  cannot  therefore 

be  granted. 

Rule  refused. 


Re  Bateman. 

^ETERSDORFF  shewed  cause  against  a  rule  calling  Theundertak- 
on  Mr.  Bateman,  an  attorney,  to  pay  over  the  sum  of  25/.   IJiy^nnoVbe' 
to  the  plaintiff,  pursuant  to  his  undertaking.     It  appeared  •«mm*niy,  un- 
tbat  an  action  had  been  commenced  by  a  person  named  as  attorney  in 
Stratford  against  a  person  named  Ayrton.     Mr.  Bateman, 
who  was  an  attorney,  but  not  the  attorney  in  the  cause, 
gave  his  undertaking  to  the  plaintiff  for  the  payment  of 
the  sum  of  25/.,  in  order  to  induce  the  latter  to  give  time 
VOL.  II.  M  D.  p.  c. 
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to  the  defendant.  The  present  application  was,  that  the 
undertakingsogiven  should  besummarily  enforced.  It  was 
contended  that  tlie  Court  had  no  power  to  interfere,  un- 
less the  attorney  against  whom  the  application  was  made 
was  the  attorney  in  the  cause.  The  mere  fact  of  his  being 
an  attorney  was  not  sufficient  to  entitle  the  Court  to  en- 
force this  undertaking.  The  party  to  whom  the  under- 
taking was  given  must  be  left  to  his  action.  He  cited 
Ex  parte  Watts  (a),  Walkerv.  Arlett{b),  In  re Pater»on{c), 
In  re  Greaves  (d),  and  Bursell  v.  Jones  {e). 

Patteson,  J, — The  Courtcannot enforce  this  undertak- 
ing, unless  the  attorney  is  attorney  in  the  cause. 

Rule  discharged,  with  costs. 

{«)  A»te,  Vol.  1,  p.  S12.  (d)  I  C.  &  J.  374,  n. 

(i)  ^B(e,  Vol.  1,  p.  61.  (<)  3  B.  &  AW.  47. 

(e)  Anif,\o\.\,y.im. 


Tring  v.  Gooding. 
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Taunton,  J. — You  may  enter  an  appearance  for  the        1S33. 
defendant  under  these  circumstances. 

Rule  absolute  in  the  first  instance. 


Heald,  Gent.,  one  &c.y  r.  Mall. 

MlARTIN  obtained  a  rule  nisi  for  reviewing  the  Mas-  Although  the 
ter*8  taxation  under  these  circumstances.     The  plaintiff,  tioi^  has'not  jfil 
who  is  an  attorney,  brought  an  action  at  the  instance  of  "sd'cuon  to  de- 

^'  °  teriniiie  whetlier 

the  defendant  against  a  person  named  Cosserai  upon  a  acts  dune  by  the 
bill  of  exchange.  A  cognovit  for  the  payment  of  the  useful,  he  may 
money  on  the  first  day  of  Hilary  Term,  1832,  was  given.  tVrTS^ty! 
On  that  day,  the  money  not  being  paid,  the  plaintiff  wrote 
to  Cosserai f  requesting  him  to  remit  the  amount.  On  the 
following  morning,  he  received  a  letter  from  Cosserat, 
stating  that  he  had  tendered  the  money  to  Hall  on  the  day 
it  was  payable.  The  plaintiff  waited  five  days,  and  then 
signed  judgment.  An  application  was  made  by  Cossetat 
to  set  aside  that  judgment,  and  the  rule  for  that  purpose 
was  made  absolute,  with  costs.  Those  costs  were  paid  by 
the  plaintiff  to  Cosserafs  attorney.  The  present  action 
was  brought  to  recover  the  costs  of  signing  judgment,  and 
the  costs  paid  by  the  plaintiff  to  CosseraL  The  common 
order  for  taxation  being  taken  out,  the  Master  disallowed 
the  costs  of  signing  judgment  and  the  sum  paid  by  the 
plaintiff  to  Cosserat,  as  he  was  of  opinion  that,  as  the  sign- 
ing judgment  was  unnecessary,  the  costs  of  it,  and  all  con- 
sequent costs,  should  be  disallowed.  It  was  contended  that 
the  Master  had  no  power  to  disallow  these  costs;  because, 
by  doing  so,  he  was  entering  into  the  question  as  to  whe- 
ther the  labour  of  the  attorney  was  or  was  not  beneficial 
to  the  client,  which  question  could  only  be  tried  before  a 

jury- 

M  2 
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After  cause  had    been   shewn   against   this    rule    by 
Jeremy — 


Patteson,  J. — The  plaintiff  certainly  has  a  right  to 
have  the  question  as  to  the  costs  paid  to  Cosierai  tried  by 
a  jury;  but  I  think  that  the  Master  had  a  rijjht  to  ditanow 
the  other  items.  I  do  not  think  the  Master  has  a  right  to 
inquire  generally  as  to  whether  the  proceedings  taken 
have  been  benefici;i1  to  the  client;  but,  in  this  particular 
case,  the  tender  of  the  money  to  the  client  having  been 
made  with  the  knowledge  of  the  plaintiff  before  he  signed 
judgment,  I  think  the  Master  might  consider  the  signing 
of  the  judgment  an  unnecessary  act,  upon  which  lie  has  a 
right  to  adjudicate.  Upon  the  whole,  however,  as  the 
sum  paid  to  Cosserat  only  amounted  to  +/.,  the  rule  had 
better  be  discharger!,  without  costs. 

Rule  discharged,  without  costs. 


Harrington  v.  Paoe. 
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J.J.  Williams^  contrh^  cited  the  case  of  Tagg  v.  Ma-         1833. 
d!e»i(a),  in  which  the  Court  intimated,  that,  if  it  could  be    Harrington 
seen  from  the  record  that  the  plaintiff  was  an  attorney,  he        J^- 
would  be  entitled  to  his  privilege.     The  present  action 
was  for  work  and  labour  done  by  the  plaintiff  as  an  attor- 
ney*    The  Court  could  therefore  see  from  the  reconl  that 
he  sued  as  an  attorney.     Besides,  it  would  be  extremely 
hard  if  he  were  not  allowed  to  avail  himself  of  this  privi- 
lege>  since  at  the  trial  he  would  be  obliged  to  shew  that  a 
ngiied  bill  bad  been  delivered  a  month  before  the  action 
brought,  and  that  he  was  an  attorney.     If  he  were  to  be 
subjected   to   the   difficulties  attendant  on  his  character 
of  attorney,  surely  he  ought  to  be  allowed  to  enjoy  the 
privileges  connected  with  it. 

Taunton,  J. — It  is  very  clear,  in  point  of  practice,  that 
the  defendant  in  an  action  for  work  and  labour  done  may 
move  to  change  the  venue  from  the  county  in  which  the 
action  is  originally  brought,  on  the  usual  affidavit  that  the 
cause  of  action  arose  in  another  county,  and  not  elsewhere. 
It  is  equally  clear,  that  the  plaintiff  may  bring  back  the 
venue  in  many  instances,  and  one  of  those  is  where  the 
plaintiff  sues  as  a  privileged  person.  The  question  here 
is,  whether  the  person  has  discarded  his  character  of  a 
privileged  person,  and  sues  as  a  common  person?  By  em- 
ploying another  attorney  to  bring  the  action,  he  has  waiv- 
ed his  privilege,  and  sues  here  as  a  common  person ;  and 
it  does  not  necessarily  follow  that  he  is  suing  for  work  and 
labour  done  in  his  character  of  an  attorney,  because,  being 
an  attorney,  he  brings  an  action  for  work  and  labour  done 
by  him.  He  is  therefore  not  entitled  to  bring  back  the 
venue. 

Rule  discharged,  costs  to  be  costs  in  the  cause. 

(a)  1  B.  &  P.  629.  See  also  Strange,  837;  and  WeUandy.Fau^ 
Hetherington,  one  &c.,  v.  Lowth,  2      menlf  Barnes,  479,  ed.  3. 
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Bishop  o.  Hinxman. 


Rcruretheihei-  J\,ISING  obtained  an  interpleading  nile  under  tlie  I  & 

Court  under  the  '-i  Will.  4,  c.  58,  8.6,  On  behalf  of  the  Bhenff  o(  HamptAire, 

hela'buund'iD''  requiring  the  execution  creditor  in  the  above  cause,  and 

inquire  into  the  t|,g  mortgagees  of  certain  property  belonging  to  the  defen- 

cinimsseiup;     dant,  to  appear  and  State  their  claims,  and  abide  such  or- 

he  brin;^  par-    dcr  as  the  Couft  should  think  it  right  to  make.    It  ap- 

lie)  before  the    wared  that  a  fi.Ja.  at  the  suit  of  the  plaintiff  had  been 

quence  of  b        directed  to  the  sheriiT,  and  be  had  made  out  his  wairrant 

dearly  bad  in     to  his  officer  for  the  purpose  of  seizing  the  goodi  of  the 

CuurVliH"™-  ilefenJait-     On  going  to  the  premises,  which  were  a  farm, 

pel  iiim  to  pay    he  found  a  man  named  John  Woodnut  in  possession,  who 

said,  "  that  he  had  taken  possession  of  the  farm  on  behalf  of 

the  mortgagees  of  the  property,"  but  that  he  bad  no  orders 

with  regard  to  the  growing  crops,  and  that  he  would  not 

interfere  with  any  one  who  might  claim  them.    A  notice 

was  afterwards  given  to  the  sheriffby  the  mortgagee,  that 

he  had  taken  possession  of  the  growing  crops,  as  well  as  of 

the  farm.     The  execution  creditor  did  not  interfere  either 

by  abandoning  his^.^a.,  or  by  acknowledging  the  claim  of 

the  mortgagees.     Under  these  circumstances,  the  sheriff 
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gees,  having  taken  possession  under  their  title^  had  taken         1833. 
possession  of  the  growing  crops  as  well  as  of  the  farm.        bishop 
There  could  be  no  valid  or  legal  claim  to  any  of  the  pro-  ^- 

HiNXIf  AN* 

perty  on  behalf  of  the  execution  creditor,  and  therefore 
the  case  did  not  come  within  the  statute.  The  mortga- 
gees havmg,  th^n,  been  put  to  the  expense  of  coming  to  an- 
swer the  sheriff's  rule,  without  any  pretence  for  such  a 
ptoceeding,  the  sheriff  ought  to  pay  the  costs. 

Rising  urged  that  the  sheriff,  being  ignorant  of  the 
ttortgage  under  which  possession  had  been  taken  only  two 
Aaysr  before  the  receipt  of  the  Ji.  fa.,  and  being  told  by 
Woodnuti  the  mortgagees'  agent,  that  he  did  not  claim  the 
growing  crops,  was  placed  in  difficulty  by  the  mortgagees 
afterwards  claiming  those  crops  as  well  as  the  land ;  and 
thiit  the  mortgagees  should  therefore  pa^  the  costs,  hot  the 
sheriff^  who  was  never  under  the  statute  of  interpleader 
aHowed  costs. 

Taunton,  J. — I  am  of  opinioYi  that  applications  under 
this  statute  ought  not  to  be  considered  as  a  matter  of 
course.     It  is  the  duty  of  the  sheriff  to  make  some  inquiry 
befoi^e  he  comes  to  this  Court.     He  is  not  to  be  spared  all 
troiA>Ier,  and  to  abstain  from  making  all  inquiry.      But, 
where  conflicting  claims  are  advanced,  on  which  he  canhbt 
decide,  he  may  th^n  come  to  the  Court.     It  ap]|!)ears  here, 
that,  in  point  of  fact,  there  were  no  conflicting  claliris.    The 
questibn  therefore  is,  who  is  to  pay  the  costs.     If  the  sher- 
iff had  no  fair  grounds  for  coming  here,  I  think  he  ought 
to  pay  the  costs?     It  appears^  that,  on  the  8th  May,  the 
mortgagees  took   possession  of  every  thing,  and  put   a 
man  into  possession.     In  point  of  law,  it  is  quite  clear, 
that,  if  mortgagees  take  possession,  the  growing  crops  can- 
not be  taken  at  the  instance  of  an  execution  creditor  pur- 
suing the  debtor  to  judgment.     When  the  sheriff  entered, 
these  growing  crops  were  not  liable   to  the  execution. 
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But  it  appears  that  the  man  in  possession,  John  ffoodnut, 
tultl  the  officer  that  he  bad  taken  possession  of  the  goods 
andoftliefannas  theservantofthemortgagees,  buttbat  be 
bad  not  the  care  of  the  growing  crops,  and  that  he  would 
not  interfere  with  any  person  who  might  claim  them. 
Now,  I  tliink  the  Bhcriff  should  hare  known  that  the  mort- 
gagees, having  taken  possession  of  the  lands,  had  primd 
Jacie  taken  possession  of  the  crops.  These  crops  were 
therefore  protected  from  execution ;  and,  although  John 
Woodnut  did  say  that  they  were  not,  he  might  have  in- 
quired whether  that  statement  was  true  or  not.  But  it 
appears  that,  before  this  rule  was  moved  for,  the  sberifi* 
received  notice  from  the  mortgagees  that  they  had  taken 
possession  of  the  growing  crops,  as  well  as  of  the  farm. 
Now,  that  formal  notice  was  more  than  equivalent  to  the 
idle  statement  of  Woodnut;  but,  instead  of  relying  on  the 
claim  of  the  mortgagees,  he  took  the  idle  declaration  of 
this  labourer.  The  judgment  creditor  did  not  object  to 
(he  seizure  of  the  mortgagees,  and  therefore  there  were  no 
conflicting  claims  within  the  meaning  of  this  act.  If  the 
judgment  creditor  had  preferred  a  claim  to  the  sheriff, 
and  desired  him  to  take  possession  of  the  growing  crops, 
the  case  would  have  been  different.     Now,  as  the  sheriff 
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Cassbldins  v.  MuNDAYf  (in  error  J. 

rr.  H.  WATSON  obtained  a  rule  nisi  in  this  case,  call-  where t  plain- 
ing on  the  defendant  in  error,  and  Mr.  Tindal,  the  late  S5".^d  hlT 
va^Aer^eriS  ot  Buckinghamshire i  to  shew  cause  why  the  "®*^°^"Tj*^ 
defendant  or  his  attorney  should  not  enter  an  award  of  an  tLWMid  o(  eUgU 
elegit  and  the  sheriff's  return  to  it  on  the  roll,  and  why  the  return^^and  the' 
ander-sheriff  should  not  deliver  a  copy  of  the  elegit  and  the  i^Jj^^^M- 
ioquisition  to  the  plaintiff  in  error.     His  affidavit  stated  that  «d,  the  Court 
the  defendant  in  error,  Munday,  obtained  judgment  in  puintifftotup. 
Easier  Term,  1827,  against  the  plaintiff  in  error,  CasseU  tl^^^'^ln^ 
dine.     A/?. /b.  was  afterwards  issued,  and,  the  judgment  «*pceofthc 

.  .  defendant. 

not  being  satisfied,  an  elegit  was  issued  in  further  satisfac- 
tion of  it,  and  a  moiety  of  the  lands  of  the  plaintiff  in  error 
taken  under  it.  A  writ  of  error  was  afterwards  brought 
by  the  defendant  below,  and  judgment  was  given  in  his 
favour,  reversing  the  former  judgment.  He  contend- 
ed that  as  a  sei.  fa,  was  necessary  to  obtain  restitution,  a 
return  to  the  elegit  was  also  necessary.  The  office  of  the 
custos  6re9fttm  was  searched,  and  it  appeared  that  the  elegit 
had  not  been  returned.  The  object  of  the  application 
therefore  was,  that  those  steps  might  be  taken  which  would 
enable  Mr.  Casseldine  to  obtain  restitution. 

jV.  Clarke  shewed  cause  against  the  rule,  on  behalf  of 
the  defendant  in  error,  on  the  affidavit  of  Mr.  Simpson,  his 
general  attorney,  although  not  the  attorney  in  the  cause. 
He  contended,  that,  as  the  proceedings  in  error  were  hos- 
tUe  to  his  client,  he  was  not  bound  to  assist  the  plaintiff 
in  error;  and  Mr.  Simpson^  now  the  attorney  for  Mr. 
Munday,  swore  that  neither  one  nor  the  other  had  the  ele^ 
git  or  return,  and  whether  the  former  attorney  had  it  or 
not  be  did  not  know.  It  was  therefore  impossible  for  the 
defendant  in  error  to  comply  with  the  rule,  if  even  it  were 
made  absolute  against  him. 
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Kelty  shewed  cause  on  the  part  of  Mr.  T^ndal,  the  ud- 
tler-sheriff.  At  the  time  the  elegit  issued  in  the  year 
18!28,  Mr.  Undalvaa  under-sherifF  to  M^t.  Harvey,  the 
then  sheriff  of  Buckinghamshire.  That  gentleman  ceased 
to  be  sheriff  in  18^.  Mr,  Tindal  was  now  under-sheriff 
again,  under  the  present  sheriff.  He  conteaded  that  the 
Court  bad  no  jurisdicUoD  over  the  under-sheriff,  be  bdng 
only  the  servant  of  the  sheriff.  If  any  thing  wrong  had 
been  done  while  Mr.  Harvey  was  sheriff,  the  proper  re- 
medy was  by  action  against  him.  However,  il  was  swrnn 
that  the  elegit  and  return,  with  the  proceedings,  bad  been 
delivered  to  the  agent  of  Mr.  Munday's  attorney  at  that 


W.  H.  Watson  admitted  that  be  oould  not  support  his 
rule  against  the  under-sheriff. 


Tavmton,  J. — The  plaintiff  in  error  is  entitled  to  resti- 
tution of  what  was  taken  under  process  issuing  on  an  er- 
roneous judgment.  He  is  therefore  entitled  to  have  all 
that  done,  ex  debitojuttitiee,  which  is  necessary  for  the 
purpose  of  doing  him  justice,  that  is  to  say,  to  have  the 
writ  of  elegit  returned,  in  order  that  be  may  be  relieved 
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Tauntom,  J. — Have  jou  any  affidavit  to  shew  that  the         1833. 
defendant  in  error  has  the  elegit  and  return?  ' 

Camkldiiie 

o. 

W.  H.  WaiSM.—No ;  it  is  swdm  that  the  plaintiff  in  error  Mundat. 
doee  not  know  where  it  is;  therefore  the  late  under-sheriff 
was  made  a  party  to  the  rule.  Mr.  lindal,  by  his  affidavits, 
states  that  the  writ  was  given  to  the  plaintiff's  attorney's 
agent  for  the  purpose  of  returning  it.  Mr.  Yates  was  the 
attorney  of  the  defendant  in  error  at  that  time^  and  his 
possession  must  therefore  be  considered  as  the  possession 
of  Mr.  Munday;  and  he  does  not  swear  that  such  attorney 
has  not  got  it. 

Clarke  objected  that  those  affidavits  of  Mr.  Tindal 
could  not  be  used  by  the  plaintiff  in  error  in  support  of 
bis  rule;  particularly  as  the  defendant  had  no  opportuni- 
ty of  answering  them. 

W.H.  Watson. — Laying  aside  those  affidavits,  it  must  be 
presumed  that  the  elegit  with  the  return  made  is  in 
the  hands  of  Mr.  Munday;  for,  he  holds  these  lands  as  ten- 
ant by  elegit.  It  is  clear  that  a  tenant  by  elegit  has  no 
title  without  a  return^ Com.  Dig.  Execution,  Bac.  Abr. 
Execution ;  and  those  authorities  shew  that  an  elegit  dif- 
fers from  all  other  writs  of  execution;  for,  an  execution  as 
against  lands  ip  not  good  without  a  return ;  and  therefore, 
as  Mr.  Munday  has  not  answered  what  is  the  legal  pre- 
sompdon,  the  rule  should  be  made  absolute. 

Taunton,  J. — I  am  of  opinion,  that  the  rule  should  be 
made  absolute  against  the  defendant  in  error,  in  the  terms 
in  which  it  is  prayed.  It  is  not  necessary  to  say  a  word 
about  the  under-sheriff,  Mr.  Tindal.  It  does  not  ap- 
pear that  there  is  any  particular  evidence  of  the  return 
to  the  elegit  having  come  into  the  personal  possession 
of  Mr.  Munday.     But,  he  being  tenant  by  elegit^  he  must 
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be  preaamed  to  have  every  requisite  muniment  of  his  title 
either  in  his  custody  or  under  his  control,  so  (hat  lie  should 
be  able  to  cause  that  to  be  done  which  is  required  by  the 
present  rule.  It  is  no  answer  that  Mr.  Monday  is  very  ill, 
and  that  Mr.  Simpson  is  not  the  attorney  who  was  employ- 
ed in  the  cause.  It  should  appear  that  Mr.  Mundatf  has 
no  control  over  these  papers.  That,  however,  does  not  ap- 
pear; and  therefore  I  think  that  the  rule  should  be  made 
absolute  against  him,  but  discharged  with  costs  as  to  Mr. 
Tindal 

Rule  accordingly,  the  plaintiff  in  error  paying 
the  costs  of  filing  the  return. 


Ex  parte  Herbert, 
txODSON  taoweA  to  admit  an  attorney,  under  these  pe- 
culiar circumstances.  He  had  put  up  the  five  notices  at 
the  chambers  of  the  Judges  of  this  Court,  previous  to  the 
term,  according  to  the  rule  of  Court  (a),  but  had  been  pre- 
e  illness  from  putting  up  the  notice  outside 
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for  not  complying  with  all  the  requisites  of  the  rule  of  Court.         1BS3. 
Let  him  therefore  be  admitted.  ^^""'^ 

Ex  parte 
Rule  granted.  Herbert. 


WiMALL  r.  CooK  and  Another,  Bail  of  Cook. 

AjE  TERSDORFF  applied  to  be  permitted  to  sign  judg-  Jadgment  can- 
ment  on  a  set*  fa.  against  bail.     The  affidavit  on  which  a«ct'./al^i^^ 
he  moved  stated  regular  proceedings  on  the  sd.fa.^  which  ^f  ui'*"^'*t  ^of 
had  been  returned  "  nihil^^  but  it  omitted  to  state  that  MUUUtex,  un- 
any  notice  had  been  given  to  the  defendants  of  the  pro-  receiTed  noUce 
ceedings  against  them,  or  that  any  attempt  had  been  made  ?n«orttt^ti 
to  give  them  such  a  notice.     The  bail  resided  in  Worces-  *"^«  **«*"  "•<'« 

to  giTe  tuch  a 

tershtre.  notice. 

Patteson,  J. — As  it  appears  that  the  bail  are  resident 
out  of  the  county  of  Middlesex^  it  is  necessary  either  that 
they  should  have  notice  of  the  proceedings,  or  that  an  at- 
tempt should  be  made  to  give  such  notice  to  the  bail  by 
sending  a  letter  to  them,  or  by  some  other  means.  That 
was  the  intention  of  1  Reg.  Gen.  H.  T.  2  W.  4,  s.  81  (a); 
I  cannot  therefore  grant  your  rule. 

Rule  refused. 

(a)  Sec  ante,  Vol.  1,  p.  194;  Higgim  v.  Wilkes^  ante.  Vol.  1,  p.  447* 


Rex  V,  M ELLOR. 

xJTREA  VES  obtained  a  rule  nisi  why  a  habeas  corpus  In  a  conviction 
should  not  issue  to  remove  Samuel  Mellor,  a  prisoner  in  theday^Ume  *" 
the  county  gaol  of  Stafford,  on  a  commitment  under  1  &  2  IJJ**®'  ^\l  *  ^ 

30,  the  Game 
Act,  the  words 
"  enter  and  be"  constitute  only  one  offence. 
In  a  conTiction  under  the  same  section  of  the  same  act,  the  place  of  committing  the  trespass 
may  be  described  as  "  certain  land,"  without  giving  it  a  name,  or  setting  it  out  with  abuttals. 

As,  by  section  45  of  that  act,  the  conviction  itself  cannot  be  removed  out  of  the  inferior  court,  a 
verified  copy  may  be  used,  to  ascertain  whether  the  conviction  is  valid. 
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W.  4,  c  S2,  8.  30  (a),  for  an  alleged  trespass  in  pursuit  of 
game,  into  this  Court,  in  order  that  he  might  be  discharg- 
ed, DQ  the  ground  of  certain  defects  in  the  commitment  and 
conviction.  The  commitment  stated  that  the  defendant 
"  did,  on  the  7th  day  of  February,  in  the  year  of  our  Lord, 
1833,  at  the  parish  o?  Slo&e-upon-Trent,  in  the  said  coun- 
ty, utUawfully  commit  a  trespass  by  entering  and  being,  in 
the  dmy-time  of  the  same  day,  upon  a  common  piece  of 
land  called  Witley  Moor,  lying  within  the  manor  of  Buck- 
teali,  in  the  said  county,  in  the  possession  or  occupation  of 
Daniel  Bird  Baddeley  there,  in  search  of  game."  The 
conviction  stated  that  the  defendant  "  did,  on  the  7tfa 
day  of  February  last  past,  unlawfully  enter  in  the  day- 
time, upon  certain  lands  in  the  pariah  of  Stoke-upon-Trent, 
in  the  county  aforesaid,  in  the  possession  and  occupation 
of  Daniel  Bird  Baddeley,  and  there  unlawfully  was  in  the 
day-time,  upon  the  said  land  there,  in  pursuit  of  game, 
and  did  then  and  there,  by  so  entering  and  being  on  the 
said  land  aforesaid,  commit  a  trespass  in  search  of  game." 
On  moving  for  the  rule,  he  produced  affidavits  verifying 
a  copy  of  the  commitment,  and  also  a  copy  of  the  convic- 
tion, which  had  been  given  by  the  clerk  of  the  Justice  of 
the  Peace  to  the  attorney  of  Mellor,  in  the  presence  and 
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given  to  the  lord  by  s,  10  of  the  act-- secondly,  aMuming        1833. 
that  that  defect  could  be  cured  by  a  valid  conviction,  that 
the  conviction  in  this  case  was  for  a  separate  and  distinct 
offence^  and  therefore  did  not  support  the  commitment. 

Skmii,  on  behalf  of  the  magistrate,  was  proceeding  to 
shew  causcj  when — 

Plaiif  on  behalf  of  Baddeley,  submitted,  that,  under 
8. 45,  the  conviction  could  not  in  any  way,  or  for  any  pur- 
pose, be  brought  within  the  cognizance  of  the  Court; 
whereon — 

Taunton,  J.,  called  upon — 

Greaves  to  support  his  rule. — He  contended,  that  the 
only  object  of  that  section  was  to  prevent  the  conviction 
itself  from  being  removed  and  quashed  for  any  defects 
contained  in  it.  Here  that  was  not  sought  to  be  done. 
All  that  was  attempted  was,  to  give  evidence  of  what  the 
conviction  really  was,  in  order  to  ascertain  whether  it  jus- 
tified the  commitment.  It  was  clear  from  the  very  words 
of  the  section,  that  the  legislature  contemplated  that  evi- 
dence of  the  conviction  might  be  given,  otherwise  it  was 
impossible  that  it  should  appear  that  there  was  "  a  good 
and  valid  conviction"  to  support  a  commitment.  If  no 
evidence  was  admissible  of  what  the  conviction  was, 
wherever  the  commitment  was  bad  on  the  face  of  it,  a  party 
would  be  entitled  to  be  discharged,  although  there  might 
be  a  valid  conviction  duly  made  to  support  the  commit- 
ment. So,  on  the  other  hand,  if  the  commitment  on  the 
face  of  it  were  valid,  although  there  were  no  conviction  at 
aB,  or  one  manifestly  illegal,  the  party  would  be  compelled 
to  lie  in  prison  without  the  power  of  getting  discharged. 

Taunton,  J.— I  think  we  can,  under  the  circum- 
stances, look  at  the  conviction. 
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Greatjet. — The  first  objection  to  the  conviction,  and  it 
is  equally  applicable  to  the  commitment,  is,  that  it  charges 
the  defendant  with  two  distinct  and  separate  offences, 
namely, " entering"  and  "being"  on  land,  but  only  con- 
victs him  of  one  offence.  "  Entering "  is  one  offence, 
"  being"  on  land  is  another  offence.  In  every  case  in  the 
same  section,  where  the  disjunctive  "or"  is  used,  a  distinc- 
tion is  clearly  marked. 

Taunton,  J, — How  can  a  man  enter  upon  land,  without 
being  upon  it? 

Greaves. — That  may  be  so.  But  a  man  may  enter  a 
close  without  any  intention,  at  the  time  he  enters,  to  pur- 
sue game,  and  such  intention  may  qftenoardt  come  upon 
him.  An  "  entry,"  therefore,  in  pursuit  of  game,  and 
"  being  in"  a  close  in  pursuit  of  game,  are  not  necessarily 
the  same  thing. 

Tauston,  J. — I  am  of  opinion  that  the  words  "  enter 
or  be"  constitute  but  one  offence. 


GVeare«.— Then  the  conviction  is  bad,  as  being  too  ge- 
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if  any  person  shall  rob  an  orchard,  not  being  felony  by  the  1833. 
laws  of  this  realm,  he  shall  be  liable  to  be  convicted,  &c., 
stated  that ''  M*  Chapman  did  rob  the  orchard  of  J.  Whit- 
by.**  The  robbery  not  being  felony  by  the  laws  of  this 
realiDj  the  conviction  was  quashed;  and  by  ryder  C,  it 
is  laid  down  in  8  Inst.  41,  that,  although  the  words  of  a 
statute  by  which  an  offence  is  described,  are  general,  the 
description  of  an  offence  in  an  indictment  must  be  particu- 
lar; for,  that  otherwise,  the  party  indicted  will  not  know  what 
charge  he  is  to  defend  himself  against.  The  description 
of  an  offence  in  a  conviction  ought  to  be  quite  as  particu- 
lar, or  perhaps  more  so,  than  in  an  indictment,  because  a 
conviction  is  a  summary  proceeding.  These  words  in  the 
present  conviction  are  not  a  sufficiently  particular  descrip- 
tion of  the  offence  (a).  The  same  law  is  laid  down  1  Chili. 
C.  L.  275,  and  the  cases  of  false  tokens  and  false  pretences 
referred  to,  where  it  has  been  held,  that  the  false  pretence 
or  token  made  use  of  must  be  minutely  described  in  the 
indictment.  So  here,  the  place  ought  to  have  been  de- 
scribed with  such  particularity,  as  to  enable  the  Court  to 
see  that  a  trespass  might  be  committed  upon  it  within  the 
meaning  of  the  act.  In  Rex  v.  Chalkley  {b)^  it  was  held, 
that,  although  the  9  Geo.  1,  c.  22,  only  mentions  '*  cattle,*' 
yet  it  is  necessary  to  specify  the  particular  animal  wound- 
ed. So  here,  the  particular  land  trespassed  upon  ought 
to  be  specified.  But  this  case  is  still  stronger,  for  sec- 
tion 30  itself  points  out  the  distinction  between  commons 
and  wastes,  and  other  land ;  and  therefore  it  falls  within 
the  reason  of  those  cases,  where  it  has  been  held,  that  if 
the  statute  makes  a  distinction  between  things  belonging 
to  the  same  class,  or  commonly  comprehended  within  one 
general  term,  it  is  essentially  necessary  to  indicate  the  par- 

(fl)  Rex  V.  Chapman,  Sayer,  203.  from  the  MSS.  of  Lord  Mkburton, 

Tlds  case  was  recognised  and  act-  per  Denisan,  J. 
ed  upon  in  Rex  y.  Jarvis,  1  Burr.  (b)  R.  &  R.  C.  C.  R.  258. 

188,  better  reported,  1  East,  647, 

VOL.  II.  N  D.  p.  C. 
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ticular  thing,  and  the  general  term  will  not  be  sufficient  (a). 
Again,  the  uniform  course  of  all  the  precedents  in  similar 
cases  has  been  to  give  a  specific  local  description,  although 
the  words  of  the  statute  were  general.  Thus  in  3  Chitt. 
C.  L.  1132,  although  the  9  Geo.  1,  c.  ^,  has  only  "  head 
or  mound  of  any  fish  pond,"  yet  the  precedent  is  of  "  a  cer- 
tain fish  pond  in  a  certain  orchard  belonging  to  J.  J}, 
there." 

Taunton,  J. — How  would  you  describe  it? 

Greavei. — By  its  name,  if  it  had  one,  which  appears  to 
be  the  case  here,  by  the  commitment;  if  it  had  no  name, 
by  its  locality  with  reference  to  other  places,  which  had 
names.  It  ought  also  to  be  shewn  whether  it  was  inclosed 
or  common.  The  description  here  is  more  vague  than  in 
a  declaration  in  trespass.  It  is  not  even  called  the  close 
of  any  one. 

Taunton,  J. — "Close"  is  as  vague  as  "land." 

Qreaves. — The  action  of  trespass  affords  a  very  strong 
argument.     There,  if  the  plaintiff  does  not  describe  the 


r. 

Mei.loji. 
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the  offence  in  the  conviction  be  the  same  as  that  alleged         183.'). 

in  the  commitment,  the  conviction  is  no  justification  of  the       '^T'     ' 

oommitiiient.     Kogen  v.  Jtmes  (o).     Now,  how  can  it  be 

said  that  the  offence  described  in  the  commitment  here  is 

the  same  as  that  in  the  conviction?     Unless  it  be  decided 

that  ^'land**  and  '' common  *' within  this  statute  are  the 

same  thing.     That  is  impossible. 

Taunton,  J. — I  have  no  hesitation  in  saying  that  this 
conviction  is  a  good  one.     By  section  45,  it  is  provided, 
''that  no  summary  conviction  in  pursuance  of  this  act,  or 
adjudication  made  on  appeal  therefrom,  shall  be  quashed 
for  want  of  form,  or  be  removed  by  certiorari  or  otherwise, 
into  any  of  his  Majesty's  superior  Courts  of  record,  and 
that  no  warrant  of  commitment  shall  be  held  void  by  reason 
of  any  defect  therein,  provided  it  be  therein  alleged  that 
it  is  founded  on  a  conviction,  and  there  be  a  good  and  va- 
lid conviction  to  sustain  the  same."     If  in  this  instance  the 
warrant  of  commitment  be  bad,  the  party  would  not  be 
entitled  to  be  discharged,  if  it  be  alleged  that  it  is  found- 
ed on  a  conviction,  and  that  there  is,  in  point  of  fact,  a 
good  and  valid  conviction  to  sustain  the  same.     We  must 
see,  therefore,  whether  there  has  been  in  fact  a  conviction. 
It  could  ndt  have  been  brought  up  by  certiorari,  on  ac- 
count of  the  provision  in  the  first  part  of  the  section.     A 
verified  copy  of  it,  however,  has  been  produced,  and  we 
are  at  Uberty  to  look  at  that.     One  objection  is,  that  it 
does  not  identify  the  land,  whereon  the  offence  was  com- 
mitted, with  sufficient  certainty.     But  I  do  not  know  what 
additional  description  would  be  sufficient,  if  this  be  insuffi- 
cient.    It  has  been  said  that  it  should  have  been  called 
"  a  close,''  and  that  it  should  have  had  a  name  given  to  it; 
but  it  does  so  happen,  that  there  are  many  closes  in  a 
county  which  have  never  had  any  name  given  to  them. 

(a)  9  D.  &  R.  878;  S.  C.  3  B.  &  C.  409. 

N  U 
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CriTing  a  name,  therefore,  in  such  a  case,  would  not  at  atl 
improve  the  description.  If  you  give  a  name  to  it,  there 
is  no  security  against  other  closes  having  the  same  name. 
As  to  the  case  in  Sat/er,  it  is  perfectly  distinguishable- 
There,  summary  jurisdiction  was  given  to  magistrates  ia 
cases  not  amounting  to  felony.  There,  if  the  offence 
amounted  to  felony,  the  magistrates  had  no  jurisdiction; 
there,  it  was  necessary  to  shew  that  the  particular  taking 
of  apples  was  not  such  as  would  have  amounted  to  felony. 
That  case  appears  to  me  to  have  been  rightly  decided,  but 
the  present  case  is  perfectly  different  from  it.  The  pre- 
sent rule  must,  therefore,  be  discharged,  hut  without  costs. 

Rule  discharged,  without  costs. 


Doe  t).  KoE. 
.Addison  moved  for  a  rule  to  shew  cause  why  the  ten- 
ant in  possession  should  not  enter  into  the  recognizance 
required  by  the   I  Geo.  4,  c.  87,  in  actions  of  ejectment 
brought  by  landlords  against  their  tenants,  and  also  ap- 
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Parsloe  v.  For. 

wr  IGHTMAN  shewed  cause  against  a  rule  for  review-  Where  a  z<m- 
ing  the  Master's  taxation^  on  the  ground  that  he  had  im-  beerTempioy'ed 
properly  disallowed  certain  costs  to  the  plaintiff.     Theac-  l**.^'*?^  *'** 

*      *^       -^  *^  trial  of  a  cause, 

tion  was  brought  by  an  attorney  resident  in  the  country^  u  is  a  matter 

-    ,  .    1  .  r  111*        within  the  dis- 

and  the  cause  tried  in  town.  It  was  sworn  that  the  plaui-  cretion  of  the 
tiff* employed  a  London  agent  to  attend  to  the  conduct  of  ^"'fhi^^tg 
the  cause,  but  that  the  plaintiff,  beins  acquainted  with   of  a  journey  to 

'  ^  ,  ,       ,  London  hyi\\ft 

many  important  matters  connected  with  the  cause^  which  country  attor- 
were  not  within  the  knowledge  of  the  agent,  and  which  "h/triafonhe 
could  not  conveniently  form  a  part  of  his  instructions^  ^j"^  '***"  *** 
bad  come  to  town  to  attend  the  trial.     The  expense  of 
this  journey  the  Master  disallowed,  and  the  present  rule 
was  obtained  on  the  ground  that  the  disallowance  was  im- 
proper.   He  contended,  that,  as  the  attorney  had  employed 
an  agent  to  conduct  the  cause,  and  the  cost  of  his  attend- 
ance at  the  trial  had  been  allowed,  there  was  no  pretence 
for  saying  that  the  costs  of  the  journey  of  the  attorney  in 
the  country  ought  to  be  allowed,  merely  because  he  was 
plaintiff  in  the  action. 

John  Jervis  in  support  of  the  rule,  contended  that  the 
attendance  of  the  attorney  himself  having  been  sworn  to 
be  necessary,  the  expense  of  his  coming  to  London  ought 
to  have  been  allowed. 

Taunton,  J. — This  is  a  matter  peculiarly  fit  for  the 
consideration  of  the  Master.  Considering  that  he  has  ex- 
ercised a  due  diligence  and  proper  attention  on  the  sub- 
ject, that  he  has  arrived  at  a  conclusion  as  to  the  proprie- 
ty of  which  he  has  no  doubt,  I  see  no  reason  for  disturb? 
ing  bis  taxation.  The  present  rule  must  therefore  be  dis- 
charged with  costs. 

Rule  discharged,  with  costs. 
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Wilson  v.  Joy, 
The  omiuian  of  WoRDSWORTH  moTed  for  a  rule  ran,  to  set  adtte  a 
chiercierk  of  ^'''^  of  summons,  on  tlie  ground,  that  the  name  of  the 
^e  Kt-g-i  chief  clerk  of  the  King's  Bench  i^iA  not  appear  upon  it.  He 
writoraum-  admitted  that  the  writ  was  perfectly  conformable  with  the 
irceguUrity.  form  gtven  in  the  schedule  to  the  S  &  3  Will.  4,  c.  39,  the 
Uniformity  of  Process  Act. 

Tauntum,  J.— I  think  it  is  sufficient  if  the  writ  of  sum- 
mons is  conformable  to  the  form  given  in  the  schedule  of 


Rese  v.  Fbnn. 
t^HILTON  shewed  cause  against  a  rule  nisi,  for  an  at- 
tachment for  non-payment  of  costs  pursuant  to  a  Judge's 
order.     The  order  had  been  obtained  by  the  defendant, 
for  striking  out  a  plea  on  payment  of  costs  to  the  plaintiff. 
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injustice  would  be  done  to  the  plaintiff  unless  he  was  al-         1833. 
lowed  to  proceed  by  attachment,  as  the  defendant  had  taken 
the  plea  off  the  file  without  paying  the  costs  ordered  to 
be  paid. 

Taunton,  J. — The  order  here  was  conditional,  that  the 
defendant  should  be  allowed  to  withdraw  his  plea  on  pay- 
ment of  costs.  That  is  strictly  analogous  to  the  granting 
a  new  trial  on  payment  of  costs.  I  cannot,  however,  find 
any  instance  of  an  attachment  being  moved  for  in  the  one 
case  or  the  other,  where  a  party  has  not  paid  the  costs, 
and  has  yet  been  permitted  to  do  the  thing,  which  was  the 
consideration  of  the  payment  of  costs.  If  a  party  permits 
a  new  trial  to  be  had  without  payment  of  costs^  I  do  not 
think  he  is  at  liberty  to  come  forward,  and  obtain  an  at- 
tachment for  the  non-payment  of  those  costs.  An  attach- 
ment cannot  issue  for  a  mere  breach  of  promise,  but  only 
for  a  contempt  I  do  not  think  that  this  is  a  case,  in  which 
the  non-payment  of  costs  can  be  considered  as  a  contempt; 
and  therefore  I  do  not  think  that  payment  can  be  enforced 
by  attachment.  The  present  rule  must  therefore  be  dis- 
charged, but  without  costs. 

Rule  discharged,  without  costs. 


cets. 


RlDGWAY  V.  BaYNTON. 

JRlSING  moved  for  a  rule  nisi  to  compute  principal  and  Semce  of  pro- 
interest  on  a  bill  of  exchange,  and  proposed  that  the  service 
of  the  rule  should  be  on  the  porter  of  the  Junior  United 
Service  Club.  The  affidavit  on  which  he  moved,  stated 
that  the  deponent  believed  the  defendant  to  be  a  member 
of  the  club;  that  the  bill  had  been  accepted  payable  at 
that  Club  House;    that  the  process  had  originally  been 
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1833.         served  there  on  Maltby  the  porter,  who  stated,  tli&t  tlie 
servant  of  the  defendant  called  there  every  day  to  receive 
t>.  messages  or  letters  which  might  have  been  left  for  the  de- 

fendant. 

Taunton,  J. — You  may  take  a  rule  to  shew  cause,  and 
let  ihe  service  of  the  process  be  as  it  was. 

Rule  nisi  granted. 

The  rule  was  afterwards  made  absolute  on  a  similar 
service. 


Doe  v.  Roe. 

II  eject-  £dRLE  applied  for  a  rule  tiiai,  for  judgment  against  tbe 
casual  ejector,  on  the  fallowing  service: — The  person  at- 
tempting to  serve  the  process  stated  that  be  bad  called  at 
tbe  premises,  and  delivered  the  declaration,  with  a  proper 
explanation,  to  the  servant  of  the  tenant  in  poBsession,  who 
promised  to  give  it  to  the  tenant.  The  deponent  after- 
wards saw  the  declaration,  on  the  same  day,  in  the  hands 
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nor  given  a  rule  for  better  bail,  as  by  the  practice  of  the         1833. 
Court  be  was  required.     He  cited  Gibbon  v.  Dove  (a)  as      J^    ^ 

^  ^  ^    '  SUTCLIFPC 

an  authority  upon  the  point.  v. 

Eldred. 

Cowling  shewed  cause  against  the  rule,  and  produced 
an  affidavit,  which  stated,  that  the  bail  put  in  were  mere 
sham  bail,  who  attended  at  Serjeants'  Inn ;  and  that  one  of 
the  bail  had  told  the  person  making  the  affidavit,  that  he 
did  not  intend  to  justify,  as  he  had  only  been  put  in  for 
time. 

Mansely  cotUrd,  submitted  that  the  plaintiff  had  waived 
the  right  to  treat  the  bail  as  a  nullity  by  excepting  to 
them. 

Taunton,  J. — I  believe  the  practice  is,  that  there  should 
be  a  notice  of  exception/and  a  rule  for  better  bail  served; 
but  I  do  not  think  this  case  depends  upon  that  point.  It 
appears,  from  the  affidavit  on  the  part  of  the  defendant  in 
error,  that  these  bail,  or  at  least  one  of  them,  were  sham 
bail.  On  the  authority  of  the  cases  of  Ward  v.  Levi  (6), 
and  Crum  v.  Kitchen  (c),  I  think  that  the  defendant  in  er- 
ror was  justified  in  treating  the  bail  as  a  nulhty,  and  issuing 
execution.  In  this  case,  it  is  not  suggested  that  there  was 
any  real  error  on  the  face  of  the  record.  The  present  rule 
must  therefore  be  discharged,  and  with  costs. 

Rule  discharged,  with  costs. 

(a)  6  Mod.  230.  (6)  1  B.  &  C.  268;  S.  C.  2  D.  &  R.  421. 

(c)  2  D.  &  R.  421 ;  S.  C.  1  B.  &  C.  269. 
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1833. 

Doe  v.  Roe. 
ifs  decUntion  jUOG GINS  moved  for  judgment  against  the  casual  ejec- 
inmied™f »'  '*"■  '^''^  peculiarity  in  the  case  was,  tliat  the  declaratioo 
IiT  e"''J^T^'  ^^  intitled  "  Easter  Term,  4  fFUl.  4,"  no  such  term  haT- 
ihc  error  ii  im-  ing  BB  yet  arrived.  This  was,  however,  held  to  be  an  ttn- 
material  error  in  an  Anotigmous  case,  in  2  Chitt,  Rep.  17S. 

Taunton,  J.— That  is  sufficient. 

Rule  granted. 


Barnett  v.  Harris,  Clerk. 

Where  a  iiefen-  JiOGGINS oheved  cause  against  a  rule  for  setting  aside 

b  th  "cuiwdy*^  a  declaration,  on  the  ground  of  its  alleging  that  the  defeiw 

of  ih«  warden  dtLtit  was  in  the  custody  of  the  warden  of  the  Fleet,  tha 

■uing  ou)  of  (be  process  issuing  out  of  the  Court  of  King's  Bench.     This, 

raiion  should  he  contended,  was  perfectly  regular,  as  the  defendant  was 

Jn'ihe  luiiww  octually  in  the  custody  of  the  warden,  under  a  writ  of  de- 

of  ihe  wirden,  taioer.     By  the  2  &  3  W.  4,  c.  39,  a.  8,  it  is  provided,  that, 

bring  where  process  issues  against   a  prisoner  in  the   custody 
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cessary  to  bring  the  defendant  up  by  habeas  corpus,  in  or-  1833. 
der  to  charge  him  with  a  declaration.  Where  he  was  in 
the  custody  of  the  sherifT,  it  was  not  necessary  to  do  so. 
Since  the  2  &  3  fV.  4,  c.  39,  s.  8,  it  is  directed  that  pro- 
ceedings against  prisoners  in  the  custody  of  the  marshal  or 
the  warden  shall  be  as  against  prisoners  in  the  custody  of 
the  sheriff.  It  is  not  necessary  to  bring  up  a  prisoner  in  the 
custody  of  the  warden  by  habeas  corpus,  in  order  to  charge 
bim  with  a  declaration,  the  same  section  directing  that  the 
defendant  is  to  be  alleged  to  be  in  the  custody  of  the  marshal 
or  the  warden,  as  the  fact  may  be.  I  am  therefore  of 
opinion  that  tlie  present  rule  should  be  discharged  with 
costs. 

Rule  discharged,  with  costs. 


TOMKINS  V.  ChTLCOTE. 

Addison  shewed  cause  against  a  rule  nisi  for  setting  2  Reg.  Gen.  M. 
aside  the  service  of  process  on  an  attorney,  on  the  ground  ,he  indoricmcnt 
that  the  amount  of  debt  and  costs  demanded  by  the  plain-  of  ^J**  *«»ownt 

•^  '^  of  debt  and 

tiff  bad  not  been  indorsed  upon  it,  pursuant  to  2  Reg.  costs  demanded 
Gen.  H.  T.  2  fF.  4  (a).     He  contended  that  the  words  of  aJpUes  to*pro- 
the  rule  were  merely  directory,  and  not  compulsory.     In  ^nsu^tfomies 
the  construction  of  a  rule  similar  in  terms  to  the  one  in  nnder2&3W. 

4,  c  39. 

question,  which  required  the  indorsement  of  the  day  of 
the  month  and  year  on  process,  the  Court  of  Exchequer 
held  that  it  was  directory,  and  not  compulsory  (6). 

Taunton,  J. — I  shall  offer  no  opinion  as  to  the  construc- 
tion which  the  Court  of  Exchequer  may  have  put  upon  a 
different  rule ;  but  it  appears  to  me,  that  this  rule  must  be 
considered  as  compulsory,  or  it  will  be  perfectly  useless. 

(«)  Ante,  Vol.  I,  p.  198.        (b)  Millar  v.  Bowden,  1  C.  &  J.  663. 
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Addison. — Although  the  rule  might  be  considered  «a 
compulsory  in  the  cnse  of  an  ordinary  person,  yet  this  is 
the  case  of  a  defendant  vho  is  an  attorney;  and,  in  Le- 
wel&n  T.  Norton  (a),  it  was  held,  that  a  bill  against  an  at>- 
torney  was  not  "  process"  within  the  meaning  of  the  rule 
of  Hitartf  Term,  and  therefore  did  not  require  the  in- 
dorsement directed  by  that  rule.  Now,  by  the  Unifonnity 
of  Process  Act,  3  &  3  FT.  4,  c.  39,  s.  1  (*),  it  is  provided, 
that  attomies  shall  be  sued  by  the  same  process  as  uther 
persons;  and,  by  5  Reg.  Gen.  M.  T.  3  W.A  (c),  the  rule 
of  Hilary  Term  is  made  applicable  to  all  process  issued 
under  the  authority  of  that  act  Consequently,  as  before 
that  act  it  was  not  necessary  to  make  the  indorsement  in 
question  on  a  bill  against  an  attorney,  it  is  not  now  neces- 
sary to  make  it  on  process  issued  under  the  authority  of 
that  act. 

Taunton,  J. — The  case  of  Leaellin  ».  Norton  is  quite 
different  from  the  present.  The  question  there  was,  whe- 
ther a  bill  against  an  attorney  was  process.  A  bill  against 
an  attorney  is  not  process,  for  it  is  in  the  nature  of  a  decla- 
ration. This  case,  therefore,  conies  within  the  principle 
of  Ryley  V.  Boisiomas  {d),  in  which  it  was  held  by  the 
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Best  v.Prior. 

ErLE  moved  for  judgment  in  favour  of  the  defendant  ir  a  plaintiff  in 
in  error.     The  plaintiff  in  error  had  not  delivered  his  paper  dXww' paper 
books  in  due  time,  but  the  defendant  in  error  had  deliver-  ^^  *°/"® 

'  time,  and  the 

ed  them  all.  defendant  in  er- 

ror delivers 
them  all,  the 

Man,el  opposed  the  application.  Si*.nf  "* 

Taunton,  J. — It  is  clear,  from  the  practice  of  the  Court, 
that,  if  the  plaintiff  in  error  does  not  deliver  his  paper 
books,  and  the  defendant  does,  the  latter  is  entitled  to 
judgment  (a). 

Judgment  for  the  defendant  in  error. 

(a)  See  2  Tidd's  Prac.  1176,  ed.  9. 


Getuin  v.  Wilks. 
Gale  v.  Wilks. 

A  HIS  was  an  application  by  the  sheriff  for  relief  under  In  order  to  en- 
the  I  &  2  W.  4,  c.  58,  s.  6,  the  Interpleader  Act.     It  ap-  claim  for  rent 
peared  that  the  sheriff  had  made  a  seizure  under  writs  of  Jl^^^g. 
fi.  fa.  on  judgments  entered  up  on  warrants  of  attorney,  ne^i^ftera 

,  seiiure  under 

The  landlord  gave  notice  before  sale,  under  the  8th  of  a^./'-ihemiut 
AnnCy  c.  14,  s.  1,  of  rent  in  arrear.  Afterwards,  notice  •"***• 
was  given  of  a  fiat  of  bankruptcy  issued  against  the  defen- 
dant. Under  these  circumstances,  the  sheriff  applied  to 
the  Court  for  relief  On  shewing  cause,  no  one  appeared 
for  the  execution  creditors,  it  being  admitted  that  the  exe- 
cutions were  void  under  the  6  Geo*  4,  c.  16,  s.  108.  The 
only  question,  therefore,  was,  whether  the  assignees  were 
entitled  to  the  proceeds  of  the  sale,  without  deducting  the 
half-year's  rent  claimed  by  the  landlord. 
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Chilian  appeared  on  behalf  of  ihe  sherifT. 

Addison  appeared  on  behalf  of  the  assignees.  He  con- 
tended, that,  as  the  landlord  had  not  made  a  distress,  and 
thus  legally  enforced  his  rights,  and  as  the  fiat  of  bank- 
ruptcy had  preceded  the  sale,  the  assignees  were  entitled 
to  the  proceeds  of  the  sate.  In  order  to  entitle  the  land- 
lord to  receive  any  part  of  those  proceeds  under  the  6 
Geo.  4,  c.  16,  s.  74,  he  ought  to  have  enforced  his  claim  by 
distress. 

Ctir.  adv.  vult. 


Taunton,  J. — I  think  it  is  perfectly  clear,  that,  in  order  to 
entitle  the  Undlord  to  any  part  of  the  proceeds  of  this  sale, 
under  the  6  Geo.  4>,  c.  I(i,  s.  74,  he  ought  to  have  enforced 
his  rights  by  legal  process.  I  have  consulted  the  other 
Judges,  and  the  conclusion  at  which  we  have  arrived,  is, 
that  the  assignees  are  entitled  to  the  full  proceeds  of  the 
sale.  If  the  sheriffhad  paid  over  the  amount  of  the  land- 
lord's claim  to  him,  before  he  received  notice  of  the  fiat, 
the  case  might  have  been  different;  but,  in  the  present 
state  of  facts,  it  is  impossible  to  say  that  the  landlord  is 
entitled  to  his  rent,  to  the  prejudice  of  the  claim  set  up  by 
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therefore  appears  to  me,  that  the  assignees  are  entitled  to         1833. 
the  whole  proceeds  of  the  sale.     The  sheriff,  therefore, 
must  pay  over  the  proceeds  of  the  goods  sold  to  the  as- 
signees, and  retire  from  the  possession  of  those  which  are 
unsold.     Each  party  will  pay  his  own  costs. 

Rule  discharged  accordingly. 


Green  v.  Foster  (a  Prisoner). 

XN  this  case,  a  writ  oi  fi.fa.  had  been  issued  in  pursu-  where  a  part  of 
ance  of  a  judgment  in  an  action  of  debt  against  the  defen-  (evied,  and  the 
dant,  indorsed  •'  Levy  84/.— besides,"  &c.     The  sheriff  ^^^l^^^'^^i 
levied  9/.  as  appeared  by  his  return  to  the  writ,  which  cwrp.adfatufac, 

for  the  reBidue, 

had  been  filed.     For  the  residue  of  the  debt,  the  plaintiff  it  is  not  neces- 
issued  a  writ  of  habeas  corpus  ad  satisfaciendum ;  at  the  Jh7iatte"wr!t°" 
end  of  which  was  a  memorandum—"  Levy  80/."  ^%  'J»«  amount 

•'  of  the  levy 

made. 

Mansel  obtained  a  rule  nisi  to  set  aside  the  habeas  cor-  q^^,  h?t.  2^^ 
pus  ad  satisfaciendum,  on  the  ground  that  it  did  not  refer  ^' ^jjjif  *  of** 
on  its  face  to  the  writ  of  ^.  fa,  and  the  levy  made  un-  deponents,  need 

-        ,  not  be  strictly 

der  it.  complied  with. 

Sewell  shewed  cause,  and  objected,  that  as  the  only 
mode  in  which  the  habeas  corpus  came  before  the  Court 
was  by  the  aflSdavit  of  a  clerk  to  the  defendant's  attorney; 
and  as  such  affidavit  did  not  comply  with  the  rule  of  M. 
T.  15  Car.  2,  1663  (a),  and  1  Reg.  Gen.  H.  T.  2  Will.  4, 
8.  5  (6),  in  stating  the  address  and  addition  of  the  depo- 
nent, the  rule  must  be  discharged. 

(a)  The  words  of  the  rule  are,  davit  in  Court  here,  shall  be  iu- 

**  it  is  ordered,  that  the  true  place  serted  in  such  affidavit." 
of  abode,  and  true  addition  of         (6)  See  ante.  Vol.  1,  p.  1B4. 
every  person  who  shall  make  affi- 
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Mangel,  in  support  of  the  affitlavil,  contended,  that  as 
the  address  and  addition  of  the  deponent  were  inserted  at 
the  end  of  the  examined  copy  of  the  habeas  corpus  and 
return,  which  was  an  exhibit  to  the  afGdavit,  it  was  suffi- 
cient; and  that  the  fact  of  its  being  an  examined  copy  ap- 
peared from  the  afGdavit  of  the  defendant,  which  stated 
that  it  was  an  examined  copy,  although  it  did  not  state 
that  it  was  examined  by  the  defendant;  but  that  statement 
was  not  necessary. 

Taunton,  J. — (After  referring  to  the  original  affidavit 
and  exhibit,  which  were  in  Court)— I  thii>k  it  will  be  bet- 
ter to  proceed  to  the  merits  of  the  motion. 


Seioell  then  shewed  cause,  and  contended,  that  it  was 
not  necessary  that  there  should  be  any  reference  on  the 
face  of  the  habeas  corpus  ad  satisfaciendum  to  the  writ 
of>./a. 

Mansel,  in  support  of  the  rule,  admitted  that  there  was 
no  direct  authority  on  this  point;  but  he  contended,  that, 
as  the  action  was  in  debt,  there  ought,  upon  principle,  to 
have  been  a  memorandum  at  (he  end  of  the  writ  of  habeas 

:-  /;.  f,,..   nnA    Hir   low  wliidi    had 
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returned,  there  b  something  to  bind  the  plaintiff,  and  to  1833. 
limit  for  how  much  he  should  have  the  body,  by  shewing 
how  much  he  has  already  gotten.  In  Wilson  v.  King- 
ston (a),  a  defendant  was  discharged  out  of  custody  on  a 
ea.  sa.f  which  recited  a  prior ^.yb.  and  levy,  but  omitted 
the  sheriff's  return. 

Taunton,  J. — There  appears  to  be  no  decision  on  this 
point;  and,  in  the  absence  of  such  a  decision,  I  think  that 
the  memorandum  to  detain  the  defendant  for  80/.,  which 
is  the  undisputed  amount  of  the  residue,  is  sufficient,  and 
that  the  rule  must  be  discharged.  That  memorandum 
clearly  shews  the  sum  for  which  the  defendant  is  to  be  de- 
tained; and,  consequently,  gives  all  the  information  which 
is  necessary  to  the  person  in  whose  custody  he  is. 

Rule  discharged,  with  costs. 
(a)  1  Chitt.  Rep.  134,  d.  (a). 


Engleheart  r.  Eyre  and  Another. 

Jl  HIS  was  an  action  on  the  recognizance  of  the  defen-  An  order  to 
dants,  who  had  become  bail  for  a  person  named  Dunbar,  though  general 
who  had  been  sued  by  the  plaintiff  in  an  action  of  assump-  o"^ Srilf 
sit.    In  that  action  the  defendant  pleaded,  first,  the  ge-  the  amendment 

*^  ^   ^  with  reference 

neral  issue;  and,  secondly,  a  set-off.  Issue  was  joined  on  to  which  it  is 
both  these  pleas.  A  verdict  was  found  by  the  jury  in  fa- 
Toor  of  the  plaintiff.  The  bail  not  having  rendered  their 
prindpal,  the  plaintiff  brought  an  action  on  the  recogni- 
lance.  The  plaintiff  having  declared,  the  defendant 
pleaded  nul  tiel  record,  and,  on  inspection  of  the  record,  it 
was  discovered  that  there  was  a  variance  between  it  and 
the  declaration.  The  declaration  stated  that  the  judgment 
against  the  principal  was  obtained  on  the  15th  March, 
VOL.  II.  o  D.  p.  c. 
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but  the  judgment  appeared  by  the  record  to  be  of  Ecuier 
Term,  1833.  The  Court  gave  leave  generally  to  amend 
the  original  record  according  to  the  fact,  as  the  judgment 
had  been  recovered  on  the  15th  March.  The  original  re- 
cord, however,  only  contained  a  finding  of  the  jury  on  the 
general  issue,  and  no  finding  on  the  plea  of  set-off.  The 
attorney  for  the  bail  applied  to  the  plaintiff  to  be  allowed 
to  inspect  ^epoatea,  in  order  to  see  whether  it  agreed  with 
the  original  record,  as,  if  it  did,  the  bail  would  be  at  liberty 
to  avail  themselves  of  the  defect.  This  however  was  re- 
fused. It  was  suggested  that  the  plaintiff  had  inserted  in 
the;}o«/ea  a  finding  of  thejuryonthepleaofset-ofi^  which 
did  not  exist  in  the  original  record,  and  bad  thus  exceeded 
the  authority  to  amend  granted  by  the  order,  which,  al- 
though general,  only  applied  and  was  only  intended  to  ap- 
ply to  the  amendment  of  the  date  of  the  judgment.  A 
rule  tiUi  was  therefore  obtained  to  set  aside  such  amend- 
ment if  any  such  had  been  made,  and  to  allow  the  attor- 
ney for  the  bail  to  inspect  the  poslea. 


Thesiger  shewed  cause. 
Mantel  supported  the  rule. 
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TooMER  V.  Fuller. 
(Before  the  Four  Judges.) 

JSALL  obtained  a  rule  nUi  for  rescinding  a  Judge's  or-  where  an  attor- 
der,  which  required  the  plaintiflTs  attorney  to  pay  the  a^on'tofcAver 
costs  of  taxing  his  bill^  on  the  ground  that  more  than  a  the  amount  of 

.-,-,,  /*»ii  T  1    his  bill,  and  af- 

sixth  had  been  taken  ou   by  the  master,     it  appeared  ter  action 
that  the  bill  of  costs  was  delivered  to  the  plaintiff  on  the  u  taKe  u" 
18th  February,  1833.    The  summons  to  tax  the  bill  was  n«tbouidto 

•^  pay  the  costs  of 

served  on  the  attorney  on  the  2l8t  March ,  more  than  a  taxaUon,  unless 
month  after  the  bill  had  been  delivered.     The  order  for  tbe^Uon  was 
taxation  was  made  on  the  25th  March.    In  the  mean  time,  a^^^^'^*^** 
vis.  on  the  SOth  of  March,  a  writ  had  been  issued  by  the 
attorney  against  his  client  the  plaintiff,  but  the  writ  bad 
not  been  executed  in  consequence  of  the  service  of  the 
summons  on  the  ^Ist  of  March*  He  cited  Jay  y.  Cooks  {a)^ 
in  which  it  was  decided,  that,  where  a  Judge's  order 
for  taxing  an  attorney's  bill  is  not  obtained  until  after  he 
has  commenced  an  action  for  the  amount,  the  defendant 
is  not  entitled  to  the  costs  of  taxation,  although  more  than 
one  sixth  is  taken  off  by  the  master.     He  also  cited  Har- 
V.  Miles  (i). 


Plati  shewed  causej  and  contended  that  it  must  be  in- 
ferred fran  the  affidavits,  that  the  attorney  knew  of  a 
summons  having  been  taken  out  before  the  writ  issued, 
and  that  the  object  of  the  writ,  therefore,  was  to  avoid  the 
costs  of  taxation. 

The  Court  referred  the  rule  to  the  master,  to  ascertain 
whether  the  writ  had  been  issued  merely  for  the  purpose 
of  avoiding  the  costs  of  taxing  the  bill.     If  he  should  be 

(a)  8  B.  &  C.  635.  (6)  9  B.  &  C.  765. 

o2 
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of  opinion  that  the  writ  was  issued  for  that  purpose,  the 
rule  was  to  be  discliarged :  if  not,  to  be  made  absolute ; 
and  the  costs  of  the  application  and  the  reference  to  be 
in  the  discretion  of  the  Master. 

The  Master  heard  the  parties,  and  I>eing  of  opinion  that 
the  writ  was  not  issued  in  order  to  avoid  the  costs  of  taxa- 
tion,  the  rule  was  therefore  made 

Absolute. 


Doe  v.  Roe. 

irihe  term  in  ATEBR  moTed  for  judgment  agunst  the  casual  ejector. 
^onV^jen-       "^^^  service  was  in  Hilary  vacation,  and  an  appearance 

mem  requirei  ^^g  reqnired  in  Easier  Term.  No  application  was  made 
an  appearance  ^  rr  "  — ™».* 

to  be  made  ii  jn  that  term  for  judgment,  and  the  motion  now  was  in 
dapsejudgment  TVimttf  Term  to  be  allowed  to  sign  judgment  against  the 
SejeMormty  c"""!  ejector.  He  cited  Doe  v.  Roe  (o),  in  which  Mr. 
be  obtained  in     Justicc  LUtledale,  on  a  similar  application,  observed,  "  If 

the  following  ,         „  ,  ,^  ,  .         T 

term  on  the        you  Only  allow  One  term  to  go  by  after  the  service,  I  can 
grant  the  rule ;  but  if  you  permit  two  terms  to  elapse,  I 

;  of  this 
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Rogers'  Bail. 

iu^Ti 77!^  applied  for  time  to  justify  bail  in  error,  on  in  order  to  ob- 
the  ground  of  the  bail  having  been  forced  suddenly  to  ufy  baulnVr*^" 
leave  town  on  particular  business.  ^'hrbJlnsud! 

denly  leaving 
__  -r       -r  ,  1.1  II  .  town,  it  must  be 

Taunton,  J. — I  do  not  think  you  ought  to  have  time  to  sworn  that  the 
justify.      You  have  no  statement  in  your  affidavit  that  the  ^nure  wm  a^ 
fact  of  the  bail  leaving  town  was  a  surprise  upon  you.  For  »ujTP'we  <"»  the 
any  thing  that  appears,  this  may  be  a  mere  contrivance 
between  the  bail  and  the  defendant. 

Time  refused. 


Jenkins  v.  Charity. 
wVORThE  Y  shewed  cause  against  a  rule  for  judgment  if  notice  of  trial 

•  g»  •/•  i»  •  t  be  countermand- 

as  m  case  of  a  nonsuit,  for  not  proceeding  to  trial  pursu-  ed  at  the  request 

ant  to  notice.     The  affidavit  in  opposition  to  the  rule  of  the  defendant, 

^  '^  he  cannot  un- 

stated tliat  the  notice  of  trial  had  been  countermanded  tain  judgment 

at  the  request  of  the  defendant.  nonsuit,  on  the 

ground  of  not 
proceeding  to 

R.  V,  Richards,  in  support  of  the  rule,  contended  that  tn«*  pursuant 

to  notice. 

moving  for  judgment  as  in  case  of  a  nonsuit  was  only  a 
proceeding  for  the  purpose  of  pressing  on  the  plaintiff; 
and,  therefore,  although  the  defendant  might  have  re- 
quested the  plaintiff  on  one  occasion  to  countermand  his 
notice  of  trial,  he  had  not  thereby  waived  his  right  to 
press  on  the  plaintiff  to  trial. 

Taunton,  J. — The  reason  why  the  plaintiff  did  not 
proceed  to  trial  was,  that  the  defendant  requested  him  to 
countermand  his  notice.  There  was  therefore  no  default 
on  the  part  of  the  plaintiff.     No  default  existing  on  the 
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1833.        pRrt  of  the  pluntifT,  the  defendant  can  have  no  right  to 
Jen'k[nb      ™o'fi  for  judgment  as  in  case  of  a  nonsuit.     The  motion 
f-  ought  in  fact  never  to  hare  been  mftde.     The  rule  must 

therefore  be  discharged,  with  costs- 
Rule  discharged,  with  costs. 


Doe  ff.  Roe. 

lejeci-  jV.  C.  ROWE  moved  for  judgment  against  the  casual 
ejector.  The  affidavit  on  which  he  founded  his  motion 
was  jointly  made  by  the  person  serving  the  declaration 
and  the  housekeeper  of  the  tenant  in  possession.  The 
former  deponent  stated  a  service,  with  the  proper  expla- 
nation, on  the  housekeeper  on  the  premises;  the  latter 
stated  that  she  had  delivered  the  declaration  to  the  tenant 
in  possession. 

Taunton,  J. — You  may  lake  a  rule  to  shew  cause. 
Rule  nisi  granted. 
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of  iiy  and  thus  avoid  an  indictment  for  perjury,  while  the         1^33. 

plaintifr  would  be  left  without  substantial  bail.  Harrison's 

Bail  rejected.  B">» 


Ex  parte  Jones. 

rV .  H.  WATSON  applied  to  re-admit  a  country  at-  where  an  atior- 
tomey,  on  an  affidavit  which  stated  that  his  agent  having  Sden^'omUtcd' 
by  mktake  supposed  that  he  had  been  on  the  roll  for  a  to  pay  Uie  pro- 

per  amount  of 

period  less  than  three  years,  had,  for  some  time,  only  paid  certificate  duty 
4i^  a  year  duty  instead  of  8/..*  the  agent  had  also  omitted,  as'a^to^taC' 
by  accident,  to  take  out  his  certificate  for  the  current  °"'  **!*  ^^^^' 

"  cate  dunng  an- 

year.     The  affidavit  admitted  that  Mr.  Jones  had  prac-  other  period. 

Used  during  this  time,  but  was  not  aware  of  the  defects  tUed  during  that 

stated  as  to  his  certificate.    The  consent  of  the  Stamp  ^x*^l^^'' 

Office  had  also  been  obtained.  !>>(»  on  pay- 

ment of  the  ar- 
rears of  duty 

Patteson,  J. — Let  him  be  re-admitted  on  payment  of  and  a  nominal 
the  arrears  of  duty,  and  taking  out  his  certificate  for  the 
present  year,  and  paying  a  fine  of  20jr.  to  the  king. 

Rule  accordingly. 


Doe  V,  Roe. 

JMLANSEL  moved  for  judgment  against  the  casual  ejec-  Service  of  the 
tor.     His  affidavit  of  service  stated  a  service  on  the  wife,  ejectment  on  the 
on  the  premises,  and  that  the  person  serving  it  had  read  misy^anlTread^ 
over  the  notice,  but  did  not  go  on  to  state  that  he  had  ex-  »pg  o^.^'  the  no- 
plained  it.     He  cited  the  case  of  Doe  v.  Roe  (a),  in  which  plaining  it,  ia 
Mr.  J.  Patteson  had  decided,  that  reading  over  the  de-  *"  ^^^^ 
claration  without  explanation  would  suffice. 

Patteson.,  J. — I  think  I  went  too  far  in  the  case  cited, 

(a)  AnU,Vo\.  I,  p.  428. 
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because  the  declaraUon  conveys  no  information  to  the  te- 
nant in  possession.  But  in  this  case  I  think  you  may  have 
your  rule,  because  reading  over  the  notice  without  ex- 
planation has  been  held  sufficient. 

Rule  granted. 


Jac.  p, 


Doe  d.  Thompson  f.  Mirehodse. 
Addison  moved  for  a  fresh  writ  of  possession  in  this 
case.  The  sheriff's  officer  who  took  possession  of  the 
premises  under  tlie  authority  of  the  first  writ,  had  been 
turned  out  of  possession  before  he  could  deliver  it  to  the 
poMeuion  to  the  lessoT  of  the  plaintiff.  The  affidavit  on  which  he  moved 
pt^iniiff',  it  Ta       stated  that  the  deponent  believed  the  parties  committing 

necesiary  ihstit  ^^  violence  Were  combinine  with  the  defendant,  in  order 
should  appear  ^  ' 

that  the  penoni  to  prevent  possession  being  delivered.  As  possesion  bad 
actjnK  in  conceit  uevcr  been  delivered,  the  lessor  of  the  plaintiff,  he  con- 
v-uh  the  defend-  jgndcd,  was  entitled  to  a  fresh  writ  of  possession.  Mr. 
Ttdd,  in  Vol.  S,  p.  1S47,  ed.  9,  of  his  Practice,  laid  it 
down,  that,  where  a  defendant  turned  out  the  pluntiff 
"immediately,  or  soon  after  the  possession  is  delivered, 
the  plaintiff,  it  seems,  may  have  a  new  writ  of  habere 
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Hillary  v.  Rowles  and  hia  Bail. 
[Before  the  four  Judges,] 

JlLATT  obtained  a  rule  nUi  for  setting  aside  proceed-  if  a  defendmnt 
ings  on  the  bail-bond,  on  the  ground  of  their  having  been  a^l^i  bau^fdth- 
taken  too  soon.    The  defendant  was  arrested  on  the  7th  ^J^^^  ^^y* 

after  the  execu- 

of  May,  and  the  bail-bond  given  was  put  in  suit  on  the  tion  of  the  ca- 
16di.     This,  he  contended,  was  too  soon ;  for,  by  1  Reg.  of  the  day  of 
Gen.  H.  T.  2  WUl.  4,  s.  24  (a),  it  was  directed,  that  pISTtw^y* 
''no  bul-bond  taken  in  London  or  Middlesex  shall  be  proceed  on  the 

bail-bond  imme- 

put  in  suit  until  after  the  expiration  of  four  days,  nor,  if  diateiy. 
taken  elsewhere,  till  after  the  expiration  of  eight  days, 
exdusive  from  the  appearance  day  of  the  process.**  Here, 
the  bail-bond  was  taken  in  the  county  of  Middlesex.  By 
the  exigency  of  the  capias,  the  defendant  is  required  to 
put  in  special  bail  within  eight  days  after  the  execution  of 
the  writ,  inclusive  of  the  day  of  such  execution.  The 
Ume  for  putting  in  bail,  therefore,  expired  on  the  14th, 
and  four  days  being  to  elapse  before  the  bail-bond  could 
be  put  in  suit,  it  could  not  properly  be  put  in  suit  until 
the  19th.  It  was,  however,  put  in  suit  on  the  15th;  and, 
therefore,  the  action  was  brought  four  days  too  soon. 

Archbold  shewed  cause  against  this  rule,  and  contended 
that  the  rule  of  H.  T.  2  W.  4,  was  no  longer  in  force, 
for  it  had  been  superseded  by  the  Uniformity  of  Process 
Act,  2  &  3  W.  4.  c.  39.  The  warning  at  the  end  of  the 
writ  of  capiat  contained  these  words,  "if  a  defendant,  hav- 
ing given  bail  on  the  arrest,  shall  omit  to  put  in  special 
ImuI  as  required,  the  plaintiff  may  proceed  against  the 
sheriff,  or  on  the  bail-bond."  How  the  bail  was  required 
to  be  put  in,  appeared  from  the  language  of  the  writ  itself, 

(fl)  Ante,  Vol.  1,  p.  186. 
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which  was  "  within  eight  days  after  ezecutioD,  incluuve  of 
the  day  of  such  execution."  Here,  the  bail  had  not  beeo 
put  in  as  required  by  the  writ,  and  therefore  the  plaintiff 
was  at  liberty  to  put  the  bail-bond  in  suit  at  the  expiration 
of  the  eight  days.  They  had  expired  on  the  15th,  and 
therefore  proceedings  on  that  day  were  regular. 

Per  Curiam. — We  think  that  the  operation  of  the  S  & 
9>  WiU.  4,  G.  39,  has  been  to  supersede  the  rule  of  H.  T. 
2  W.  4.  The  action,  therefore,  was  properly  brought  on 
the  15tb. 

Rule  discharged,  without  costs. 


Enoleuart  v.  Dunbar. 

irsca-to-i*  J.N  this  case,  a  verdict  was  given  against  the  defendant 
previouJto^  '"  Hilary  vacation ;  and  the  learned  Judge  who  tried  the 
judpneiK,  or  cause,  in  pursuance  of  the  I  Will.  4,  c.  7,  s.  2,  granted 
under  ihe  su-  Speedy  execution.  Judgment  was  signed  on  the  15th  of 
c.  7,  a.  13,  if '  March,  and  execution  immediately  issued.  The  ca.  ta,  was 
d^y"i"u^uit  ****®^  *•"  ^^^  '"^"^  ^^y  ^^  Hilary  Term.  An  action  of 
■[TeguUi,ba(ihe  debt  on  the  recojjnizance  of  bail  was  afterwards  brought 
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agHDSt  bail,  on  the  ground  of  the  ca.  $a.  being  tested  of        1832. 
a  term  prior  to  that  in  which  judgment  was  signed  against    ^    "*     ' 
the  principaL    In  support  of  the  second  point,  he  cited  v. 

Rex  T.  Commissioners  of  the  Floekwold  Inclosure  (a),  in 
which  it  was  held,  that  the  words  ''  shall  and  may*'  are 
imperative,  when  the  clause  is  for  the  public  good  or 
benefit. 

ITkesiger  shewed  cause  against  the  rule,  and  contended, 
that,  although  the  ca*  sa.  was  irregular  by  the  improper 
tesie,  yet  such  an  irregularity  the  Court  would  permit  to 
be  amended  on  payment  of  costs. 

Manself  conira,  contended,  that,  as  this  application  was 
made  at  the  instance  of  the  bail,  the  Court  would  not 
allow  such  an  amendment  to  be  made  as  against  them, 
particularly  after  the  decision  in  the  case  of  Gawler  v. 
Jottey. 

Pattxson,  J. — I  think,  that,  even  as  against  the  bail, 
UuB  amendment  ought  to  be  allowed  on  payment  of  costs. 

Rule  accordingly. 

(c)  2  Chitt.  Rep.  251. 


Ex  parte  Pilkins. 

rV ATSON moytii  to  re-admit  an  attorney.     The  rule  An  attorney 
with  respect  to  the  notice  of  bis  intention  to  apply  for  J^admitted** 

had  been  obeyed,  with  the  exception  that  ■efficiently com- 


the  notice  in  the  King's  Bench  Office,  had  not  been  stuck  rule  as  to  a ^ 
up  until  the  opening  of  the  office  on  the  first  day  of  this  ptev/ousto  his 
term.    The  reason  given  for  this  omission  was,  that  he  did  application,  by 

"  sucking  it  up  in 

the  King*s  Bench 
OiBce  on  the  morning  of  the  first  day  of  the  term  in  which  he  applies,  at  the  opening  of 
tbeoffioc 
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not  go  to  the  office  on  the  prerioiu  day  until  it  was  closed. 
He  submitted,  however,  that  the  notice  having  been  stuck 
up  on  the  morningofthe  first  day  ofthe  temi,at  the  opening 
of  the  office  on  the  first  day  of  the  term  in  which  he  applied 
for  re-admission,  was  sufficient.  lie  cited  the  case  of  Ex 
parte  Senior  (a),  in  which  a  similar  application  was  made 
under  nmilar  circumstances,  the  day  previous  to  the  first 
day  of  tenn  being  a  holiday  at  the  King's  Bench  Office. 
That  case  was  decided  on  the  authori^  of  Ex  parte 
Davey  (b),  in  which  a  similar  application  was  ntade,  and 
the  attorney  affixed  his  notice  outside  the  Court  in  the 
morning  before  it  sat  on  the  first  day  of  tlie  term  of  which 
notice  was  intended  to  he  given.  The  Court,  in  both  those 
cases,  allowed  the  attorney  to  be  re-admitted,  as  it  was  of 
opinion  that  such  a  proceeding  was  a  sufficient  compli- 
anee  with  the  rule  of  Trinity  Term,  33  Geo.  3. 

Taunton,  J. — 'The  present  case  differs  from  that  of 
Ex  parte  Senior,  because  there  the  day  previous  to  the 
first  day  of  the  term  was  a  holiday.  Here  it  was  not; 
but  the  reason  of  the  notice  not  being  affixed  in  the 
King's  Bench  Office  previous  to  the  term  was,  the  neglect 
of  the  party  himself  in  not  applymg  sufficiently  early. 
of  Ex  varte  Da^eti  Js  an  aiithorilv 
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rale.  On  consulting  the  other  Judges,  however,  the  Court         1833. 
was  unanimously  of  opinion,  "  that  a  notice  affixed  before      ^  '  ^ 
the  sitting  of  the  full  Court,  on  the  first  day  of  term,  was      Pilkins. 
sufficient,  and  therefore  granted  the  application."    That 
case,  therefore,  is  a  precedent  for  your  application.    The 
attorney  may  be  re-admitted. 

C  Cresswelly  amicus  curia,  mentioned  a  similar  applica- 
tion, which  he  lately  successfully  made,  under  similar  cir- 
cumstances, to  the  full  Court. 

Re-admitted. 


END  OF  TRINITY  TERM. 


COURT  OF  COMMON  PLEAS 

lEastn  ®mn, 

IN  THE  THIRD  YEAR  OF  THE  KEIGN  OF  WiLUAM  IV. 


1833.  GoODBURNE  V.  BoWMAN. 

ir  the  jury  Hnd    XfJ  this  case,  a  rule  ni»i  for  reviewing  the  Prothonotary'e 
imiuolerial  ii-  i      .       •  i  i  ■         -         i 

sucsinrHvoaror  taxation  was  obtained,  and  cause  shewn  against  it.     ItajK 

The^pUintiff^   peared,  that,  at  the  trial,  several  issues  were  raised,  and  a  ' 
ofierwardsjudg-  number  of  them  found  for  the  defendant.     On  application 
slants  vfrtdicio,  subsequently  to  the  Court,  it  was  of  opinion  that  those 
eniiiied  to  ih*     issues  Were  immaterial,  and  judgment  was  given  for  the 
coiuofthoeeii-  plaintiff,  non  obstante  veredicto.     On  taxation,  the  Pro- 
thonotary  refused  to  allow  either  the  plaintiff  or  the  de- 
fendant any  costs  upon  these  immaterial  issues,  according 
to  the  conBtruction  which  he  put  on  1  Reg.  G«n.  H.  T. 
gW.  4,8.74  (a). 
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fendant — issues  found  in  his  favour  must  of  course  mean      J^^^ 
such  issues  as  in  point  of  law  he  can  ultimately  succeed     goooburke 
upon.     But  the  Court  has  decided  that  the  defendant  is 
not  to  have  judgment  upon  those  issues.     The  present  is 
a  casus  omissus;  and  it  is  therefore  better  to  decide  that 
neither  party  shall  have  his  costs. 

Rule  discharged. 


Bowman 


BOWYSAR  9.  BOWYEAR. 

M,  HE  demandant  in  this  case^  which  was  a  writ  of  right  Where  a  writ  of 

for  the  recovery  of  land  in  the  county  of  Middlesex^  had  to^recoreHand 

brought  two  actions  of  ejectment  in  the  Court  of  King's  JJ,e  subjcrt^^ 

Bench,  for  the  same  land.    In  both,  he  had  failed.     A  an  unsuccessful 

ACtlOD  of  fleet* 

rule  nisi  was  obtained,  calling  on  the  demandant  to  shew  menr,  the  Court 
cause  why  the  proceedings  in  the  writ  of  right  should  not  prilj^dUn^b!* 
be  stayed  until  the  costs  of  the  two  ejectments  were  paid.    *!»«/^^  ^f  i. 

costs  of  the 

Ludlow,  Serjt.y  shewed  cause,  and  cited  Chai/ieldv.  ^^J^"^*"* 
Souter^a),  in  which  case  the  Court  had  refused  a  similar 
application. 

WUde,  Serjt,  in  support  of  the  rule,  endeavoured  to 
distinguish  the  case  cited  from  the  present. 

Per  Curiam. — We  cannot  distinguish  the  present  case 
from  that  of  Chaifield  v.  Souier.  The  present  proceeding 
18  quite  different  from  that  of  an  ejectment  We  do  not 
know  why  the  ejectments  have  failed.  Their  failure  may 
have  been  caused  by  something  quite  consistent  with  the 
demandant's  present  right  to  recover.  His  right  of  entry 
might  have  been  tolled,  or  the  action  may  have  been 
brought  after  the  twenty  years  had  elapsed.    For  any  thing 

(a)  3  Bing.  167. 


BaWTCAK 
BoWIEilIU 
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tlierefore  that  appears,  the  present  writ  of  right  may  have 
been  rendered  necessary  from  the  inefficacy  of  the  -  pre- 
vious ejectments. 

Rule  dischargfid. 


Marshall  and  Another  v.  Thouas. 
iriherormof     A.SSUMPSIT on  a  bill  of  exchange.     The  declaration 
Mribcd  *i  the      commenced  by  alleging  the  defendant  to  have  been  sum- 
ofTdec'isntioD    """ned  to  answer  the  plaintiff  "  of  a  plea  of  trespass  on  the 
it  ii  in  imgii-    case,"  and  then  proceeded  to  allege  the  cause  of  action. 

Unly,  and  not 

a  ground  ofipe.  To  this  the  defendant  demurred  specially,  on  the  ground 
that  the  plaintiff  had  misdescribed  the  form  of  action. 

Witde,  Serjt.,  in  support  of  the  demurrer,  contended 
that  the  declaration  was  bad  on  special  demurrer,  as,  ac- 
cording to  the  rule  of  Court,  M.  1654,  s.  16,  the  form  of 
action  must  be  correctly  described. 

Per  Chtriam.—The  misdescription  of  the  form  of  action 
only  amounts  to  an  irregularity,  as  it  is  only  a  non-com- 
pliance  with  a  rule  of  Court.  Nothing  illegal  appears  on 
the  face  of  the  record. 
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on  taxation,  allowed  the  defendant  the  costs  of  the  cause.         1853. 
A  rule  nisi  was  obtained  for  reviewing  the  taxation. 

Wilde,  Seijt,  shewed  cause,  and  contended,  that  al- 
though, in  general,  an  executor  might  not  be  liable  to 
pay  costs,  the  wilful  negligence  of  the  plaintiff  in  the  pre- 
sent instance  deprived  him  of  that  privilege.  He  cited 
Skaw  v.  Mansfield  (a),  and  Nunez  v.  Modigliani  (6). 

BampaSf  Serjt.,  supported  the  rule,  and  cited  Booth 
and  Others  v.  Wood  (c),  Hawes  v.  Saunders  (d),  and  Har- 
ris  v.  Jones  {e). 

TiMDAL,  C.  J. — As  the  plaintiff  in  this  case  could  only 
sue  on  the  contract  made  with  the  testator,  he  would  not 
have  been  liable  to  pay  costs,  if  he  were  nonsuited  at  the 
trial.  The  statute  of  the  14  Geo.  2,  c.  17,  provides, 
**  that  all  judgments  given  by  virtue  of  that  act  shall  be  of 
the  like  force  and  efiect  as  judgments  upon  nonsuit,  and 
of  no  other  force  and  effect;"  and  then  it  proceeds,  **  that 
the  defendant  or  defendants  shall,  upon  such  judgment,  be 
awarded  his  or  their  costs,  in  any  action  or  suit  where  he, 
she,  or  they  would,  upon  nonsuit,  be  entitled  to  the  same, 
and  in  no  other  action  or  suit  whatever."  By  the  clear  lan- 
guage of  the  act,  therefore,  the  defendant  cannot  be  enti- 
tled to  his  costs  of  the  cause.  The  present  rule  must 
be  made  absolute  for  the  review  of  the  Master's  taxation, 
such  costs  being  allowed  to  the  defendant  as  the  wilful 
negligence  of  the  plaintiff  in  not  proceeding  to  trial  has 
occasioned. 

Rule  absolute  accordingly. 

(•)  7  Price,  709.  (<0  3  Burr.  1684. 

(6)  1  H.  Black.  217.  (0  3  Burr.  1451. 

(c)  2  H.  Black.  277. 

END  OF  EASTER  TERM. 
VOL.  If.  P  P.  F.  C. 
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SCrinittf  Crrntt 

IN  THE  THIRD  YEAR  OF  THE  RBION  OF  VTILLIAH  IV. 


Keys  b.  Smith. 
The  Court  will    XN  this  case  the  defendant  had  been  arrested  on  a  biU 
™'ic7>toih«nge  of  exchange.     Tlie  cause  stood  for  trial  at  the  last  TVikji- 
oftvAsi'  in  b-     i^f,  Assizes,  and  was  made  a  special  jury  cause  at  the  in- 
stance of  the  defendant.     When  it  was  called  on,  a  suffi- 
cient number  of  special  jurors  did  not  appear,  and  neither 
party  would  pray  a  tales.     It  accordingly  stood  over.     Af- 
terwards, the  defendant  was  rendered  by  his  bail,  and  re- 
mained a  prisoner  in  the  Fleet.     On  an  affidavit  of  these 
facts,  a  rule  nisi  was  obtained  for  changing  the  venue  from 
Somersetshire  to  Middlesex,  on  the  terms  of  the  defendant 
paying  to  the  plaintiff  the  extra  expense  consequent  on 
trying  in  Middlesex  instead  of  Somersetshire,  as  all  the 
plaintiff's  witnesses  resided  in  the  latter  county. 


Wilde,  Serjt.,  shewed  cause,  and  submitted  that  the 
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ottmBtatiGeB  of  the  case,  they  might  deviate  firont  the  strict        1833. 
imctioe  of  the  Court,  and  grant  the  present  application. 

Rule  absolute  accordingly. 


Isaac  r.  Spilsbury. 

X  HIS  was  a  sheriff's  rule  under  the  Interpleader  Act,  in  order  to  in- 
(1  &  2  W.  4,  c.  58,  s.  6).  It  appeared  that  the  sheriff  fo^St^^^l^J. 
seisEed  eoods  under  a /f./o.,  and  the  defendant's  wife  laid  ^f  ?*  V***'" 

®  .^    ./     »  ^  pleader  Act  in 

dabn  to  them,  on  the  ground  that  they  were  vested  in  cer-  favour  of  the 
tarn  trustees  to  her  separate  use.     Soon  after  the  defen-  luai  claim  to  the 
dant  petitioned  the  Insolvent  Court  for  his  discharge.    On  ^'^'^^^^^ 
the  appearance-day  to  the  rule,  the  trustees  of  the  defen- 
dant's wife  disclaimed  SEiiy  intention  to  interfere,  and  no 
oii6  Appetted  on  the  part  of  the  provisional  assignee. 


Per  Cwriainu — The  facts  of  this  case  do  not  bring  it 
within  the  1  &  2  W.  4,  c.  58.  In  order  to  bring  it  within 
that  act,  a  daim  must  be  made  to  the  property.  Here, 
however,  no  claim  is  really  made ;  but  the  sheriff,  being 
alarmed,  caUs  upon  persons  to  come  before  the  Court  and 
make  claims.  Such  a  case  is  not  within  the  act,  and, 
therefore,  all  we  can  do  is  to  discharge  the  rule. 

Rule  discharged. 


A  week's  time  was  given  to  the  sheriff,  in  order  to  sell  the 
goods  and  return  the  proceeds. 


REGULiE  GENERALES. 

J.T  IS  DECLARED  AKD  ORDERED,  That,  in  all  CBses  in  which 
a  defendant  shall  have  been  or  shall  be  detained  in  prison 


REOVLM  GEN  ER ALBS. 

on  any  vrit  of  capiai  or  detainer,  under  tbe  ■tatute  2  W. 
4,  c.  S9,  or,  being  arrested  thereon,  aball  go  to  piison  for 
want  of  bail,  and  in  all  cases  in  which  he  shall  have  been 
or  shall  be  rendered  to  prison  before  declaration  on  anj 
such  process,  the  plaintiff  in  such  process  shall  declare 
against  such  defendant  before  the  end  of  the  next  term 
after  such  arrest  or  detainer,  or  render,  and  notice  thereof, 
otherwise  such  defendant  shall  be  entitled  to  be  discharged 
from  such  arrest  or  detuner,  upon  entering  an  appearance 
according  to  the  form  set  forth  in  the  aforesaid  statute, 
3  W.  4,  c.  39,  schedule  No.  2;  unless  further  time  to  de- 
clare shall  have  been  given  to  such  plaintiff  by  rule  of 
Court,  or  order  of  a  Judge. 


T.  Dkkhan. 

N.  C.  TlHDAL. 

Lyndhubst. 
J.  Baylby. 
J.  A.  Park. 

J.  LiTTLEDALE. 

S.  Gaselee. 
J.  Vaughan. 


J.  Parke. 

W.  BOLLAND. 

J.  B.  BoSANQUET. 

W.  E.  Taunton. 
E.  H.  Aldessom. 
J.  Patteson. 
J.  Guenet. 


REPORTS  OF  CASES 


DETERMINED  ON 


POINTS    OF    PRACTICE 


COURT  OF  EXCHEQUER. 
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IK  THE  FOURTH  YEAR  OP  THE  REIGN  OF  WILLIAM  IV. 


BowEN  V.  Bramidge.  1833. 

X  HIS  was  an  issue  (arising  out  of  the  motion  in  Bram-  Where  an  issue 
kfge  V.  Adshead)  (a),  which  was  directed  by  the  Court  to  Wc^^^  ofthe 
be  tried  to  determine  the  right  to  certain  goods  taken  in  Court,  under  the 

,  ,  .      Interpleader 

execution  by  Bramidge.  A  verdict  having  been  found  in  Act,  the  unsuc- 
&your  of  Bowen^  R.  V,  Richards  obtained  a  rule  nisi  lUbiefo'thV 
ealKng  on  the  defendant  to  shew  cause  why  the  sum  of  ^^^'jjf*  rty  who 
ll/.4«.  should  not  be  paid  out  of  Court  to  the  plain tifT,  applies  to  the 

,_--,_  .  ,.  ^,  .  _  Court  by  mo- 

and  why  he  should  not  have  his  costs  of  the  action  of  tro-  Uon,  without 
ver  and  of  this  application.  Julltio^to'thr 

opposite  party  to 

Talfourd,  Serjt.,  shewed  cause. — He  said,  that,  if  the  calls  on^him'to* 
Court  put  such  a  construction  upon  the  act  that  the  party  ^,**»:**  °°^  *"^* 

*^  *^  r       ^    jlgd  tQ  ^l,g  costs 

of  the  rule,  if 
the  opposite  party,  on  shewing  cause,  confines  himself  to  the  question  of  costs. 

(a)  Ante,  p.  59. 
VOL.  if.  Q  D.  P«  C. 
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1833. 


who  fails  is  lo  pay  all  the  costs,  it  would  bear  very  hard 
upon  his  client,  but  he  could  not  oppose  the  present  mo- 
tion; he  objected  also  to  the  payment  of  the  costs  of  this 
rule,  because  there  had  been  no  previous  application  to 
the  defendant. 

R.  V.  Richards,  conlri,  contended  ihat  he  was  entitled 
to  the  costs  of  the  rule,  as  he  could  not  have  gut  the 
money  out  of  Court  without  a  motion;  and  that,  unless  it 
was  to  be  an  universal  rule  that  no  party  can  have  costs 
unless  there  has  been  a  previous  application,  be  was  en- 
titled to  have  this  rule  made  absolute  with  costs. 

Bayley,  B, — I  think  the  party  who  succeeds  is  entitled 
to  the  costs  of  the  action,  and  that  the  party  who  fails 
must  pay  them ;  but,  as  to  the  costs  of  this  rule,  I  think 
the  plaintiff  is  not  entitled  to  them,  no  previous  apphcation 
having  been  made  to  the  defendant.  If  he  had  been  ap- 
plied to  by  Bomen  to  pay  him  the  costs  of  the  action,  this 
application  would  probably  have  been  unnecessary.  No 
opposition  has  been  made,  except  to  that  part  of  the  rule 
which  prayed  for  costs. 
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1833. 
Watson  v.  Abbott. 

xHIS  was  an  action  for  running  down  a  ship.  The  The  act  author- 
issue  in  this  action  was  tried  in  the  sheriff's  court  by  |o"fyt^ue.'"^ 
virtue  of  a  writ  of  trial  issued  under  the  3  &  4  JVill.  4,   ''^^ere  the  debt 

.11  or  demand  does 

c.43^s.  17.     Upon  the  trial  the  plaintiff  was  nonsuited,  not  exceed  20/. 
A  rule  nisi  for  setting  aside  the  nonsuit  having  been  ob-  debtHnd^pccu- 
tained  by  Hill,  on  the  ground  of  misdirection   by  the  "Jajy  demands, 

•^  **  -^  and  not  to  torli. 

learned  secondary,  Sembie,  that 

the  sheriff  or  hit 
deputy  has  the 

Petertdorff  shewed  cause The  secondary  has  the  '^^^^  *"  °'"" 

power  to  nonsuit. 

Bayley,  B. — I  have  no  doubt  that  the  secondary  had 
power  to  nonsuity  for  he  is  put  in  the  situation  of  a  Judge 
at  NisiPrius{a);  but  had  he  power  to  try  such  a  question 
as  this? 

Petersdorff. — The  order  was  obtained  by  the  plaintiff. 

Bayley,  B. — You  cannot  insist  that  this  is  within  the 
act*  The  proceedings  are  coram  non  judice.  The  act 
only  extends  to  debts  and  pecuniary  demands. 

Vaughan,  B. — The  words  of  the  act  are,  "  any  debt 
or  demand  where  the  sum  sought  to  be  recovered  and  in- 
dorsed on  the  writ  of  summons  shall  not  exceed  20/.,*'  &c. 
There  could  have  been  no  debt  here  indorsed  on  the 
writ. 

Rule  absolute  for  setting  aside  the  nonsuit. 

(a)  This  point  was  made  by  Lyndhvrtt  and  the  rest  of  the 
Eitl  in  moving  for  the  rule  nist,  Court  appearing  to  be  against 
bat    abandoned    by    him.    Lord      him. 


q2 
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Warrek  V.  Smith. 
Setviceoraruie  Jp OLLETT,  in  moving  to  make  absolute  a  rule  to  com- 
on  the  moTh'e'r  of  pute,  Bald  that  there  vas  some  doubt  about  the  sufficiency 
l.'i*hf.'r«ilta^  of  the  service.  The  affidavit  merely  stated  that  the  rule 
held  bofficienL  ni»i  was  served  by  leaving  it  with  the  mother  of  the  defen- 
dant, at  his  residence. 

Per  curiam. — That  is  sufficient. 

Rule  absolute. 


Preedy  v.  M acfarlane. 
idgment  u  in    JlRICE  moved  fof  judgment  as  in  case  of  a  nonsuit,  issue 
ii  cannot  be     having  been  joined  last  term,  and  notice  of  trial  given  for 
oved  for  in  the  ,1,^  f^„^  Sittings  in  this  term;  but  the  cause  had  not  been 

rm  for  which  °  ' 

lUceoririal        set  doWt). 

Vauohan,  B. — You  cannot  move  in  the  same  term  in 
which  default  was  made. 
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beginning  on  Tuesday  morning.  This  cause  stood  70  in  1833. 
the  third  ]itt|  and  was  not  tried  till  Saturday  efening, 
when  the  plaintiff  got  a  Terdict.  The  objection  was  to  the 
allowance  which  had  been  made  to  the  witnesses  for  their 
time.  One  was  an  attorney,  and  a  material  witness ;  he 
had  been  allowed  eight  days;  others  had  be^n  allowed 
nine  days;  some  not  so  much.  Wightman  objected  to 
this  allowance,  as  the  attorney  must  have  known  he 
would  not  be  wanted  at  the  beginning  of  the  week.  It  ap- 
peared, however^  that  the  objection  had  been  taken  before 
the  Master,  and  he  had  decided  upon  it;  and  that  the 
attorney  had  been  written  to  by  the  plaintiff's  agent  on 
Saturday,  directing  him  to  be  at  Lancaster  on  the  Man- 
day  morning,  and  that  the  defendant's  witnesses  were  also 
in  attendance  on  the  Monday ,  and  that  the  first  list  of 
causes  had  gone  off  very  rapidly :  these  circumstances  had 
been  t^ken  into  consideration  by  the  Master. 

Lord  Lyndhurst,  C.  B. — If  the  parties  acted  bond  fide, 
there  is  no  ground  for  reviewing  the  discretion  of  the 
Master,  though  it  may  be  true  that  other  persons  might 
have  formed  a  different  opinion  as  to  the  necessity  of  the 
witnesses  attending  so  early. 

Bayley,  B. — It  is  a  question  for  the  Master,  whether 
the  witnesses  ought  to  have  attended  on  the  first  day ;  and 
he  has  decided  upon  it. 

Rule  discharged  without  costs. 


Doe  d, t?.  Barkck. 

UUMFREY  moved  for  an  attachment  against  the  de-  An  attachment 
fendant,  Sarah  Barker,  for  non-payment  of  costs.  The  g,a~tic^rX 
costs  were  taxed  upon  the  rule  for  not  confessing  lease,  ^^^  ^^^  issuing 

a  tubpoetuu 

entry,  &c.,  and  there  was  an  aflfldavit  of  the  Master's  al' 
locaUtr,  and  of  a  personal  service  on  the  defendant,  and 
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1833.         therefore  that  appears,  the  present  writ  of  right  may  have 
BowTEAR      ^®®"  rendered  necessary  from  the  inefficacy  of  the  pre- 
V.  vious  ejectments. 

Rule  discharged. 


Marshall  and  Another  v.  Thomas. 

If  the  form  of  A.SSVMPSIT  on  a  bill  of  exchange.  The  declaratioQ 
scribed  at  the  Commenced  by  alleging  the  defendant  to  have  been  sum- 
of TdeXX"n,  moned  to  answer  the  plaintiff  "  of  a  plea  of  trespass  on  the 
it  is  an  irregu-    case,"  and  then  proceeded  to  allege  the  cause  of  action. 

Unty,  and  not  ,  ^  ®       , 

a  ground  of  spe-  To  this  the  defendant  demurred  specially,  on  the  ground 

that  the  plaintiff  had  misdescribed  the  form  of  action. 

WildCi  Serjt.,  in  support  of  the  demurrer,  contended 
that  the  declaration  was  bad  on  special  demurrer,  as,  ac- 
cording to  the  rule  of  Court,  M.  1654,  s.  16,  the  form  of 
action  must  be  correctly  described. 

Per  Curiam* — The  misdescription  of  the  form  of  action 
only  amounts  to  an  irregularity,  as  it  is  only  a  non-com- 
pliance with  a  rule  of  Court.  Nothing  illegal  appears  on 
the  face  of  the  record. 

Judgment  for  the  plaintiff. 


WooLLEY,  Executor,  v.  Sloper,  Executor. 

If  judgment  as  JL  HIS  was  an  action  of  covenant  by  an  executor,  on  a 
auit  ifl  obtained"  breach  Committed  since  the  testator's  death.  Three  no- 
in  an  action  by    ^j^^g  ^f  |j^^j  YidA  been  given,  and  each  of  them  counter- 

an  executory  ^         ' 

he  wiu  beUabie  mauded.  After  the  third,  a  rule  for  judgment  as  in  case 
cadooed  by  his  of  a  nousuit  was  made  absolute.  The  wilful  negligence 
gen^,a^^*not  ^^  ^^e  plaintiff  appeared  to  be  the  only  cause  of  his  not 
totheoottsof     proceeding  to  trial;  and  the  consequence  was,  great  and 

tne  cause.  

unnecessary  expense  to  the  defendant    The  Prothonotary, 
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00  taxation,  allowed  the  defendant  the  costs  of  the  cause.         1833. 
A  rule  nisi  was  obtained  for  reviewing  the  taxation. 

Wilde,  Seijt.,  shewed  cause,  and  contended,  that  al- 
though, in  general,  an  executor  might  not  be  liable  to 
pay  costs,  the  wilful  negligence  of  the  plaintiff  in  the  pre- 
sent instance  deprived  him  of  that  privilege.  He  cited 
Slow  V.  Mansfield  (a),  and  Nunez  v.  Modigliani  (6). 

Bampiu,  Serjt.,  supported  the  rule,  and  cited  Booth 
and  Others  v.  Wood  (c),  Hawes  v.  Saunders  (d),  and  Har^ 
ris  V.  Jones  (e). 

TiNDAL,  C.  J. — As  the  plaintiff  in  this  case  could  only 
me  on  the  contract  made  with  the  testator,  he  would  not 
bave  been  liable  to  pay  costs,  if  he  were  nonsuited  at  the 
trial.  The  statute  of  the  14  Geo.  2,  c.  17,  provides, 
**  that  all  judgments  given  by  virtue  of  that  act  shall  be  of 
the  like  force  and  effect  as  judgments  upon  nonsuit,  and 
of  no  other  force  and  effect;"  and  then  it  proceeds,  *'  that 
Ihe  defendant  or  defendants  shall,  upon  such  judgment,  be 
awarded  his  or  their  costs,  in  any  action  or  suit  where  he, 
ibe,  or  they  would,  upon  nonsuit,  be  entitled  to  the  same, 
and  in  no  other  action  or  suit  whatever."  By  the  clear  lan- 
guage of  the  act,  therefore,  the  defendant  cannot  be  enti- 
tled to  his  costs  of  the  cause.  The  present  rule  must 
be  made  absolute  for  the  review  of  the  Master's  taxation, 
such  costs  being  allowed  to  the  defendant  as  the  wilful 
negligence  of  the  plaintiff  in  not  proceeding  to  trial  has 
occasioned. 

Rule  absolute  accordingly. 

(a)  7  Price,  709-  (d)  3  Burr.  1684. 

(k)  1  H.  Black.  217.  (e)  3  Burr.  1451. 

(c)  2  H.  Black.  277- 

END  OF  EASTER  TERM. 
VOL.  II.  P  P.  P.  C. 


CA8R8  ON  ponrrs  of  practice,  c.  p. 


Sirinits  Cerm, 


IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Keys  9.  Smith. 

The  Court  will  XN  this  casc  the  defendant  had  been  arrested  on  a  bill 
ruTeiisto^change  of  exchange.  The  cause  stood  for  trial  at  the  last  Tbim- 
ot venue  m  &-     ^^„  Assizcs,  and  was  made  a  special  jury  cause  at  the  in- 

▼our  of  liberty.  '  r  ^      ^ 

Stance  of  the  defendant.  When  it  was  called  on,  a  suffi- 
cient number  of  special  jurors  did  not  appear,  and  neither 
party  would  pray  a  tales.  It  accordingly  stood  over.  Af- 
terwards, the  defendant  was  rendered  by  hb  bail^  and  re* 
mained  a  prisoner  in  the  Fleet.  On  an  affidavit  of  these 
facts,  a  rule  nisi  was  obtained  for  changing  the  venue  from 
Somersetshire  to  Middlesex,  on  the  terms  of  the  defendant 
paying  to  the  plaintiff  the  extra  expense  consequent  on 
trying  in  Middlesex  instead  of  Somersetshire,  as  all  the 
plaintiff's  witnesses  resided  in  the  latter  county. 

Wilde,  Serjt.,  shewed  cause,  and  submitted  that  the 
facts  disclosed  furnished  no  sufficient  ground  for  departing 
from  the  general  rule,  with  respect  to  changing  venue. 

Coleridge,  Serjt.,  in  support  of  the  rule,  contended  that 
it  would  be  exceedingly  hard  upon  the  defendant  to  be  de- 
tained until  the  next  Taunton  Assises,  on  a  demand  which 
micrht  turn  out  to  be  unfounded,  when  no  disadvantam 
could  accrue  to  the  plaintiff  from  the  present  rule  being 
made  absolute,  since  all  the  extraordinary  expenses  to 
which  he  could  be  put  would  be  defrayed  by  the  defen* 
dant. 

The  Court  was  of  opinion,  that,  under  the  peculiar  cir— 
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conttitieei  of  the  case,  they  might  deviate  firom  the  strict        1833. 
fiaetice  of  the  Court,  and  grant  the  present  application. 

Rule  absolute  accordingly. 


IsAAO  9.  Spilsbury. 

JL  HIS  was  a  sheriff's  rule  under  the  Interpleader  Act,  in  order  to  in* 
(1  &  2  W.  4,  c.  58,  s.  6).  It  appeared  that  the  sheriff  fo" St^fe^TT. 
KBed  goods  under  a /i. /a.,  and  the  defendant's  wife  laid  ^f  ?« '"**r" 

*  -  ,.  pleader  Act  in 

daim  to  then,  on  the  ground  that  they  were  vested  in  cer-  favour  of  the 
tain  trustees  to  her  separate  use.    Soon  after  the  defen-  tuai  claim  to^Uie 
dsDt  petitioned  the  Insolvent  Court  for  his  discharge.    On  ^"^'^  ^^ 
d»  appeafUce-day  to  the  rule,  the  trustees  of  the  defen- 
dant's wife  disdaimed  itiiy  intentton  to  interfere,  and  no 
wb  appetted  on  the  part  of  the  provisional  assignee. 

Per  Curiam.'^The  facts  of  this  case  do  not  bring  it 
withb  the  1  &  S  W.  4,  c.  58.  In  order  to  bring  it  within 
diit  act,  a  claim  must  be  made  to  the  property.  Here, 
however,  no  claim  is  really  made  i  but  the  sheriff,  being 
alanned,  calls  upon  persons  to  come  before  the  Court  and 
iDake  claims.  Such  a  case  is  not  within  the  act,  and, 
therefore,  all  we  can  do  is  to  discharge  the  rule. 

Rule  discharged. 


A  week's  time  was  given  to  the  sheriff,  in  order  to  sell  the 
goods  and  return  the  proceeds. 


REGULiE  GENERALES. 

-I-T  IS  DECLARED  AKD  ORDERED,  That,  in  all  cascs  in  which 
^  defendant  shall  have  been  or  shall  be  detained  in  prison 
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1833.  on  any  writ  Of  capias  or  detwier^  under  the  statute  2  W 
Reg.  Gek.  ^>  ^*  ^»  ^^'  being  arrested  thereon,  shall  go  to  prison  foi 
want  of  bail,  and  in  all  cases  in  which  he  shall  have  beei 
or  shall  be  rendered  to  prison  before  declaration  on  an] 
such  process,  the  plaintiff  in  such  process  shall  dedan 
against  such  defendant  before  the  end  of  the  next  tern 
after  such  arrest  or  detainer,  or  render,  and  notice  thereof 
otherwise  such  defendant  shall  be  entitled  to  be  discharged 
from  such  arrest  or  detwier,  upon  entering  an  appearance 
according  to  the  form  set  forth  in  the  aforesaid  statute^ 
2  W.  4,  c.  39,  schedule  No.  S;  unless  further  time  to  de- 
clare shall  have  been  given  to  such  plaintiff  by  rule  ol 
Court,  or  order  of  a  Judge, 

T«  Denman.  J.  Parke. 

N.  C.  TiNDAL.  *  W,  BOLLAND. 

LyNDHURST.  J.  B.  BOSANQUBT. 

J.  Bayley.  W.  E.  Taunton. 

J.  A.  Park.  E.  H.  Alderson. 

J.  LlTTLEDALE.  J.  PaTTBSON. 

S.  GaSELEE.  J.  GURNEY. 

J.  Vaughan. 


XT  IS  ORDERED,  That,  from  the  present  day,  in  all  actions 
against  prisoners  in  the  custody  of  the  Marshal  of  the 
Marshalsea,  or  of  the  Warden  of  the  Fleet,  or  of  the  She- 
riff, the  defendant  shall  plead  to  the  declaration  at  the 
same  time,  in  the  same  manner,  and  under  the  same  rulesy 
as  in  actions  against  defendants  who  are  not  in  custody. 

(Signed  by  all  the  Judges). 


END  OF  TRINITY  TERM. 


REPORTS  OF  CASES 


DETERMINED  ON 


POINTS    OF    PRACTICE 


COURT  OF  EXCHEQUER. 


IN  THB  FOURTH  YEAR  OP  THE  REIGN  OF  WILLIAM  IV. 


BowEN  V,  Bramidoe.  1833. 

XHIS  was  an  issue  (arising  out  of  the  motion  in  Bram-  where  an  issue 
idgei,Adshead){a),  which  was  directed  by  the  Court  to  lUtfonht 
be  tried  to  determine  the  right  to  certain  goods  taken  in  Court,  under  the 

,  ,  Interpleader 

execution  by  Bramidge.    A  verdict  having  been  found  in  Act,  the  unsuc- 
iinmr  of  Bowen^  R.  V,  Richards  obtained  a  rule  nisi  iSbie  for  the" 
eifing  on  the  defendant  to  shew  cause  why  the  sum  of  *^°'^'  ^^  ^j^^ 
lR4t.  should  not  be  paid  out  of  Court  to  the  plaintiff,  applies  to  the 
uid  why  he  should  not  have  his  costs  of  the  action  of  tro-  tion,  without 
w  and  of  this  application.  JSn^^'thT 

opposite  party  to 

Talfourd,  Serjt.,  shewed  cause.-He  said,  that,  if  the  ^^i^  onK^ 
Court  put  such  a  construction  upon  the  act  that  the  party  ^^^'J*  °®^*  ®"^- 

^  ^  r       ./    jlpd  to  the  costs 

of  the  rule,  if 
the  opposite  party,  on  shewing  cause,  confines  himself  to  the  question  of  costs. 

(a)  Ante,  p.  59. 
VOL.  II.  Q  D.  P*  C. 


V. 

Bramidoe. 
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who  fails  is  to  pay  all  the  costs^  it  would  bear  very  hard 
BowEN  upon  his  clienti  but  he  could  not  oppose  the  present  mo- 
tion: he  objected  also  to  the  payment  of  the  costs  of  this 
rule,  because  there  had  been  no  previous  application  to 
the  defendant. 

R,  V.  Richards^  conlrd,  contended  that  he  was  entitled 
to  the  costs  of  the  rule^  as  he  could  not  have  got  the 
money  out  of  Court  without  a  motion;  and  that,  unless  it 
was  to  be  an  universal  rule  that  no  party  can  have  costs 
unless  there  has  been  a  previous  application,  he  was  en- 
titled to  have  this  rule  made  absolute  with  costs. 

Bayley,  B. — I  think  the  party  who  succeeds  is  entitled 
to  the  costs  of  the  action,  and  that  the  party  who  fails 
must  pay  them ;  but,  as  to  the  costs  of  this  rule,  I  think 
the  plaintiff  is  not  entitled  to  them,  no  previous  application 
having  been  made  to  the  defendant.  If  he  had  been  ap- 
plied to  by  Batcen  to  pay  him  the  costs  of  the  action,  this 
application  would  probably  have  been  unnecessary.  No 
opposition  has  been  made,  except  to  that  part  of  the  rule 
which  prayed  for  costs. 

Vaughan,  B.— All  the  costs  ought  naturally  to  fall  on 
the  party  who  fails.  The  Interpleader  Act  was  intended 
to  be  in  aid  of  sheriffs ;  and  it  is  not  because  a  particular 
case  of  hardship  happens  that  the  act  is  to  be  called  a  bad 
act. 

Rule  absolute,  without  costs. 
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1833. 
Watson  r.  Abbott. 

XHIS  was  an  action  for  running  down  a  ship.  The  The  act  author- 
issue  in  this  action  was  tried  in  the  sheriff's  court  by  lo^fylllluc,'""^ 
Tirtue  of  a  writ  of  trial  issued  under  the  3  &  4  JVill.  4,   *»*»«'«  '»>«  <*«>'' 

^  or  demand  does 

0.42^8.17.     Upon  the  trial  the  plaintiff  was  nonsuited,  not  exceed  20/. 
A  rule  nisi  for  setting  aside  the  nonsuit  having  been  ob-  debi'/and  pecu- 
tained  by  HUl,  on  the  ground  of  misdirection   by  the  n»«[y  demands, 

^  ®  -^  and  not  to  tort*. 

karned  secondary,  Sembu,  that 

the  sheriff  or  his 
deputy  has  the 

Petersdorjr  shewed  cause.— The  secondary  has   the  ^^,^'  ^  "**"" 
power  to  nonsuit. 

Batley>  B. — I  have  no  doubt  that  the  secondary  had 
power  to  nonsuit,  for  he  is  put  in  the  situation  of  a  Judge 
It  Nisi  Prius  (a) ;  but  bad  he  power  to  try  such  a  question 
uthis? 

Petersdorff. — ^The  order  was  obtained  by  the  plaintiff. 

Batlby^  6. — ^You  cannot  insist  that  this  is  within  the 
act.  The  proceedings  are  coram  non  judice.  The  act 
ooly  extends  to  debts  and  pecuniary  demands. 

Vaughan,  B. — ^The  words  of  the  act  are,  "  any  debt 
or  demand  where  the  sum  sought  to  be  recovered  and  in- 
dorsed on  the  writ  of  summons  shall  not  exceed  20/.,*'  &c. 
There  could  have  been  no  debt  here  indorsed  on  the 
writ. 

Rule  absolute  for  setting  aside  the  nonsuit. 

(a)  This  point  was  made  by  Lyndhurst  and  the  rest  of  the 
flttf  in  moving  for  the  rule  nm^  Court  appearing  to  be  against 
but  abandoned    by   him.    Lord      him. 


q2 
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1833. 

Warren  v.  Smith. 

Service  of  a  rule  JlOLLETT,  in  moving  to  make  absolute  a  rule  to  com- 
^the^The"  of  pute,  Said  that  there  was  some  doubt  about  the  sufficiency 
the  defendant,     ^f  ^^e  service.     The  affidavit  merely  stated  that  the  rule 

at  hi8  residence,  •^ 

held  sufficient     nisi  was  Served  by  leaving  it  with  the  mother  of  the  defen- 
dant^ at  his  residence. 

Per  curiam, — That  is  sufficient. 

Rule  absolute. 


Preedy  r.  Macfarlane. 

Judgment  as  in  JlRICE  moved  for  judgment  as  in  case  of  a  nonsuiti  issue 
8ui*cannotTc  having  been  joined  last  term,  and  notice  of  trial  given  for 
moved  for  in  the  ^j^^  fj^g^  Sittings  in  this  term;  but  the  cause  had  not  been 

term  for  which  ^ 

notice  of  trial        set  down. 
had  been  given. 

Vaughan,  B. — You  cannot  move  in  the  same  term  in 
which  default  was  made. 


Bayley,  B. — I  am  of  the  same  opinion. 


Rule  refused. 


Platt  v.  Greene. 

It  is  a  question  JmILNER  shcwcd  cause  against  a  rule  which  had  been 

[fJn^f  the  mL-  obtained  by  fTtghtman  for  referring  a  bill  of  costs  back  to 

ter,  whether  a  the  Master.     The  cause  was  tried  at  the  last  Lancaster 

be  allowed  for  Assizes :  the  commission-day  being  Monday ^  and  business 

the  whole  time 

of  his  attend* 

ance  at  the  assizes,  or  only  a. portion  of  it;  but,  where  the  Master  has  decided  upon  it,  the  Court 

will  not  review  his  decision. 


MICHAELMAS  TERM«  4  WILL.  IV.  317 

beginning  on  Thesday  morning.  This  cause  stood  70  in  1833. 
the  third  litt|  and  was  not  triisd  till  Saturday  e?eningi 
when  the  plaintiff  got  a  verdict.  The  objection  was  to  the 
allowance  which  had  been  made  to  the  witnesses  for  their 
time.  One  was  an  attorney,  and  a  material  witness ;  he 
had  been  allowed  eight  days;  others  had  be^n  allowed 
nitie  days;  some  not  so  much.  Wightman  Objected  to 
this  allowance,  as  the  attorney  must  have  known  he 
Would  not  be  wanted  at  the  beginning  of  the  week.  It  ap- 
peared, however^  that  the  objection  had  been  taken  before 
the  Master,  and  he  had  decided  upon  it;  and  that  the 
attorney  had  been  written  to  by  the  plaintiff's  agent  on 
Saturday,  directing  him  to  be  at  Lancaster  on  the  Mon- 
day morning,  and  that  the  defendant's  witnesses  were  also 
b  attendance  on  the  Monday,  and  that  the  first  list  of 
causes  had  gone  off  very  rapidly  :  these  circumstances  had 
been  Utken  into  eonsideration  by  the  Master. 

Lord  Ltndhurst,  C.  B. — If  the  parties  acted  bond  fide, 
there  is  no  ground  for  reviewing  the  discretion  of  the 
Master,  though  it  may  be  true  that  other  persons  might 
bare  formed  a  different  opinion  as  to  the  necessity  of  the 
witnesses  attending  so  early. 

Bayley,  B. — It  is  a  question  for  the  Master,  whether 
the  witnesses  ought  to  have  attended  on  the  fir^t  day ;  and 
he  has  decided  upon  it. 

Rule  discharged  without  costs. 


Doe  d. v.  Bakker. 

UUMFREY  moved  for  an  attachment  against  the  de-  An  attachment 
fcndant,  Sarah  Barker,  for  non-payment  of  costs.  The  g7a^Se"wX 
costs  were  taxed  upon  the  rule  for  not  confessing  lease,  »"*  ^"^  issuing 

a  Muhpcena, 

entry,  &c.,  and  there  was  an  affidavit  of  the  Master's  al- 
hcatur,  and  of  a  personal  service  on  the  defendant,  and 
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a  demand  of  the  costs ;  but  there  was  a  doubt,  wbether, 
in  this  Court,  it  was  still  necessary  to  issue  a  tubpcena  for 
the  coats,  and  have  an  affidavit  of  the  personal  service  of 
it  (a). 

Bayley,  B. — The  old  course  certainly  was,  to  take  out 
a  tubpcena;  but  it  does  not  appear  to  be  necessary  now. 
There  must  be  a  demand  of  the  costs  in  every  case;  but 
liitherto  that  has  been  accompanied  by  a  subpoena.  I 
think  we  may  consider  it  unnecessary. 

Rule  granted. 

(u)  See  the  form  and  practit'e,  Burtoo'B  Exeb.  Vol.2,  p.623. 


Smith  t>.  Clarke. 
ArCHBOLD  shewed  cause  against  a  rule  which  had 
been  obtained  by  Aliller,  fur  setting  aside  the  interlocutory 
judgment,  (which  had  been  signed  in  this  action),  with 
-  costs, for  irregularity.  The  notice  ofdeclaration  was  headed 
"  In  the  King's  Bench,"  and  gave  notice  of  a  declaration 
filed  in  the  office  of  Pleas.  He  contended  that  the  de- 
fendant could  not  be  misled  by  it ;  and  that  he  should 
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1833. 

BiDDELL  r.  Smith.  *^    "^     ' 

xHE  venue  in  this  action  having  been  changed,  on  the  it  i«  not  of  itself 

usual  affidavit  that  the  plaintiff's  cause  of  action,  if  any,  jecdon  to  an  af- 

arose  in  Staffordshire^  and  not  elsewhere,  Humfrey  moved  chai7'if*'the 

to  discharge  the  rule  for  changing  the  venue,  on  the  ground  ^enue,  that  it  is 

that  the  affidavit  was  made  by  the  attorney  in  the  cause,  toraey  in  the 

and  not  by  the  defendant  himself.     He  ontended,  that  ^"'hi  defend' 

an  attorney  had  no  power  to  make  such  an  affidavit;  he  ?*"^».  ^^\*^' 

. ,       ,  ,  ,  .  '  6fe,  that,  if  dc- 

said,  the  Masters  knew  of  no  instance  of  its  having  been  fendant  u  in  the 
done.  ~'""'''  '• 


ought  to  be 
made  by  him. 


Bayley,  B. — There  is  no  rule  that  such  an  affidavit 
must  be  made  by  the  defendant  in  the  cause,  and  not 
by  the  attorney;  perhaps  the  defendant  is  not  in  the 
country.  If  it  is  found,  however,  that  the  defendant  is  in 
the  country,  you  may  take  a  rule  (a). 

(a)  See  King  v.  Turner,  1  Chit.  Rep.  68,  and  cases  in  note  (a);  and 
Browm  Y.Davii,  Id.  161. 


KiRBY  r.  Ellison. 

X  HIS  action  having  been  commenced  for  a  debt   of  a  Judge  at 

6/.  16*.,   Bolland,  B.,  on  the  application  of  the  defen-  .tyT^/ieTd-'' 

dant's  attorney,  made  an  order,  on  the  9th  of  July,  that  *"fif*  °"  P*^' 

•;  ^'  mentofdebt 

proceedmgs  should  be  stayed  on    payment  of  debt  and  and  cosu,  can- 
costs  by  the  defendant,  by  monthly  instalments  of  1/.  The  pUintiff's^con-* 
plaintiff's  attorney  however  objected,  and  the  order  being  J^f'*  5"^*^/**® 
made   without   his  consent,    he    treated  it  as   a  nullity,  ^^  ^^^^  for  the 
and  delivered  a  declaration;    but,   upon  application  to  he  would  be  en- 
Vaughan,  B.,  on  July  18th,  he  made  an  order  for  setting  ^'"^^  ^  ^^^^''' 
aside  the  declaration,  with  costs.    The  defendant's  attorney 
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paid  the  instalments  regularly  (out  of  his  own  pocket,  as  it 
was  svorn)  till  the  present  term,  the  plaintiff  receiving  them, 
subject  to  his  right  to  apply  to  the  Court  to  set  aside  the 
above  orders.  The  defendant's  attorney  then  applied  for 
the  costs  on  Mr.  Baron  Vaug/ian't  order,  amounting  to 
10/.,  but  which  were  aflerwards  taxed  at  5L  3s.  To  get 
rid  of  these  costs,  Chilton,  on  behalf  of  the  plaintiff,  ob- 
tained a  rule  nisi  to  set  aside  the  above  orders,  contending 
that  the  learned  Baron  had  no  authority  to  make  the  first 
order,  and  that  the  plaintiff  was  therefore  justified  la  pro- 
ceeding. 

Plati  shewed  cause. — He  contended,  that  if  a  Judge 
had  power  to  stay  proceedings  on  payment  of  debt  and 
costs,  be  could  also  order  in  what  way  they  should  be 
paid.  An  order  to  pay  on  the  Saturdat/  following  would 
have  been  clearly  good;  and  he  had  as  much  authority  to 
allow  a  month  as  a  day.  Here,  money  was  paid  to  the 
plaintiff  at  an  earlier  period  than  if  he  had  gone  on  in  the 
regular  way  to  judgment;  and  if  there  was  any  deioult, 
execution  was  to  issue  for  the  whole ;  but — 


Bayley,  B.,   expressing  his  opinion,   that,  though  a 
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King  r.  Mohkhovsb.  ' 

X  HIS  was  a  motion  to  set  aside  a  writ  of  capias,  on  aC'>  «  Gray's  inn 
connt  of  the  indorsement  not  complying  with  the  terms  of  <|^]^eid^a 
the  Uniformity  of  Process  Act     The  writ  was  indorsed  good  descrip- 

^  ^  tion  in  a  writ  of 

thus — *'  This  writ  was  issued  in  person  by  W.  H,  King,  the  residence  of 

wbo  reades  at  7,  Crray*$  Inn  Square,  London.*^    In  the  attoroey,  within 

siBdaTk  of  debt  it  was  called  Gray's  Inn  Square,  Middle-^  ^^vx^kX 

sex.    Mansel  contended  that  the  description  of  the  place  though  it  wai 

j»     «      •■  wr  1         "•  «r«  1      •      «         iwom  that 

of  abode  was  not  correct.  He  produced  an  affidavit  that  Gra%f9  inn  wai 
Grays  Inn  Square  was  not  in  London  but  in  Middlesex:  ^^^^^ 
the  description  should  have  been  Gray's  Inn  Square, 
Gray's  Inn,  that  being  the  larger  district ;  and  he  referred 
to  Engleheart  v.  Eyre  (a),  where  Paiteson  intimated  that 
'*  Gra^s  Inn,  London,"  put  as  the  residence  of  an  indi- 
vidual (not  an  attorney)  would  not  be  sufficient, 

Hutchinson,  corUri. —  Gray's  Inn  is  an  extra-parochial 
district,  and  the  description  we  have  given  is  the  best 
that  can  be  given.  Lietters  are  always  addressed  to 
Gray's  Inn,  London. 

Batley,  B. — The  act  (6)  directs,  that  when  the  writ  is 
soed  out  by  the  plaintiff  in  person^  there  must  be  a  memo- 
randum expresnng  that  it  is  so  sued  out;  and  it  must  also 
mention  the  city,  town,  or  parish,  and  also  the  name  of 
the  hamlet,  street,  and  number  of  the  house  of  such  plain- 
tiff's residence,  if  any  such  there  be.  The  plaintiff  now 
resides  in  a  place  which  is  not  within  any  city,  town, 
parish,  or  hamlet,  and  he  has  given  as  good  a  description 
of  his  residence  as  he  could.  The  rule  must  therefore  be 
discharged. 

Rule  discharged. 

(«)  Ante,  146.  (b)  2  Will.  4,  c.  39,  8.  12. 
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Where  *  elum 
i>  made  by  aat 
an  behalf  of 
anollier  to 
gooda  leiznl  by 
Ihesheriffinei- 
ecudon,  «nd, 
upon  »  rule  be- 
ing oblatnedDQ- 
dec  the  Inter- 


Fhilby  «.  Charles  Ikey. 

As  execution  having  iBBued  against  the  goods  of  the 
derendant,  the  sheriff,  on  executing  the  writ,  received 
from  the  defendant  a  written  notice,  that  the  goods  seized 
were  the  property  of  tVilliam  Ikey,  and  not  of  the  defen- 
dant. The  sheriff  thereupon  obtained  a  rule  nin,  under 
the  Interpleader  Act  (a),  and  served  it  upon  William  Ikey 
and  the  defendant ;  but  neither  Charles  nor  Jf^tUiam  Ikey 
appeared  to  shew  cause. 


iff, 

buiiheiher- 

iffi 

md  plaintiff 

both  entj. 

ilei 

1  lo  Iheir 

t<  from  the 

cbi 

age 

m,  upon  ■ 

c  to  shew 

Clarkton,  for  the  sheriff,  asked  for  a  rule  to  bar  the 
claim  of  William  Ikey;  and  tliat  Charles  might  pay  the 
costs  of  this  application. 

Hutchinson,  for  the  plaintiff,  contended  that  his  costs 
ought  to  be  paid  by  the  sheriff. 

Bayley,  B. — The  plaintiff  is  not  in  fault,  nor  is  the 
sheriff  He  was  forced  to  come  here;  and  I  think  he  has 
been  brought  here  improperly.  The  rule  must  be  abso- 
lute as  to  barring  all  claim  of  William  Ikey;  and,  as 
to  the  rest,  it  must  be  enlarged,  and  made  part  of  the  en- 
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Pitt  v.  Evans.  - 

X  HE  plaintiff  was  taken  in  execution  for  costs  as  be  where  ■  pirty 
was  coming  to  attend  the  trial  of  this  cause  at  Nisi  Prius,  J^^J^^  IT  n  "" 
and  after  being  in  custody  some  days  he  deposited  the  pro<^s  out  of 

WW  f    t    n  1.    *»  11  t        ^^  another  Coort, 

money.     He  now  apphed  for  rehef,  and  that  the  Court  while  attendiag 
would  order  the  money  to  be  returned.    The  process  was  fn  e^e^L 
issued  from  the  King's  Bench.  of  in  coming  on, 

*^  he  must  apply 

for  relief  to  the 

Lord  Lynduurst,  C.  B. — The  application   must   be  /vjm,  or  to'thc 
made  to  tbe  Court  of  King's  Bench.  ^^Z  'U 

cett  iaraesy  and 
not  to  the 

Batley,  B. — It  is  the  privilege  of  tbe  Court  at  Nisi  Court  in  which 
Prius  to  protect  its  suitors,  The  plaintiff  should  have  ap-  *^*  »»»•"• 
plied  either  to  the  Judge  at  Nisi  Prius,  or  to  the  Court 
out  of  which  the  process  issued. 

Rule  refused  (a). 

(a)  Jacob  v.  Rule,  ante,  Vol.  1^  p.  349. 


Smith  r.  Curtis. 

MlISH  moved  to  stay  the  proceedings  in  this  actioUi  and  The  Court  will 

that  the  plaintiff  should  pay  the  costs,  under  these  circum-  ^'ngs  hi  an 

stances: — Tbe  plaintiff  some  time  since  had  been  indebted  J^'^jJ^^h  i^ 

to  the  defendant  in  10/.;  the  latter,  beins  unable  to  obtain  dearly  appears 

^  by  affidavit  that 

payment,  purchased  from  the  plaintiff  coals  to  the  amount  there  u  no  debt 
of  SOs,,  and  afterwards  summoned  the  plaintiff  to  a  40«. 
local  court  for  the  residue  of  the  debt:  both  parties  at- 
tended, and  the  plaintiff  said  he  had  a  cross-demand  for 
50s.  for  the  coals ;  the  commissioners  awarded,  that,  on  the 
balance  of  accounts^  there  was  a  debt  due  from  the  plain- 
tiff to  the  defendant,  of  1/.  19^.  ll|//.     The  present  ac- 
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tion  was  commenced  for  the  same  50«.  which  had  been 
allowed  to  the  plaintitFin  account. 

Bayley,  B.— This  is  a  case  in  which  we  would  inter- 
fere if  we  could;  but  we  cannot  do  so. 

Rule  refused. 


SUHHERS  V.  GHOSVENOR. 

Where  iTw lam  J.  ALFOVRD,  Serjt.,  obtained  a  rule  niii,  calling  on 

d"e"dflni  bJ\r  *''®  plaintiff  to  shew  cause  why  the  defendant  should  net 

leiied  bean  no  have  hiB  costs  of  suit  under  the  43  Geo.  8,  c.  46,  s.  S, 

the  sum  wbicb  having  been  arrested  for  33/.  8«.  Orf.,  and  the  arbitrator 

Jeravmd'^Mt  having  awarded  only  Zl.  9*. 

being  reduced 

shews  iuch'«  Ludlotc,  Serjt., shewcd  cause. — He  contended  that  there 

DfTantorra^  ^^^  "^  gTound  laid  for  the  application;  and  that  it  had 

babi'''^ "'  "7°"  "CTcr  been  decided  that  the  mere  recovery  of  a  less  sum, 

the  arrest  u  ii  wtthout  Other  circumstauces,   entitled  the   defendant  to 

on  the  plaintiff  luove  Under  that  act.  The  defendant  kept  a  public-house, 

had  a^rea'son-  ^"^  ""^  *'^'*  *  driver  of  a  stage-coach,  and  the  action  was 

'  brought  Tor  the  iimoimL  of  ltooiIs  ?o]J  iiiiil  ilelivcretl.  and 


Summers 
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Bayley,  B. — It  is  not  shewn  that  the  331.  was  reduced         1833. 
by  a  set-off,  under  the  plea  of  set-off.     The  defendant 
swears  that  the  plaintiff  said  he  would  arrest  the  defendant,  «. 

and  that  he  believes  the  plaintiff  had  no  reasonable  or 
probable  cause  for  the  arrest.  The  defendant  must  shew 
that  there  was  a  want  of  reasonable  or  probable  cause. 
He  was  arrested  here  for  331,;  the  sum  recovered  was  only 
3^  9#.  The  plaintiff  must  have  known  on  what  grounds 
he  arrested  the  defendant;  he  does  not  shew  how  the  de- 
fendant was  indebted  to  him  in  331.  He  neither  states  the 
items  of  the  account  nor  the  evidence  he  adduced ;  he  does 
not  shew  whether  he  had  reasonable  or  probable  cause. 

The  other  Barons  concurred. 

Rule  absolute. 


Smith  and  Others  0,  Hill. 

PrENDERGAST  moved  for  a  distringas.— The  an-  if,  upon  calling 

swers  given  were,  that  the  defendant  was  out  of  town  ;  and,  of  sum^onMhc 

on  one  occasion,  the  woman  who  answered  the  door,  who  fharthe^efcn-* 

was  sworn  to  be  either  the  wife  or  servant  of  the  defen-  ^^^^  '^  out  of 

I  •  s       1  1  «       •       1  •  •        «        town,  it  must 

dant,  said,  that  she  was  authorized  to  say  that  the  de-  be  shewn  to  the 
fendant  was  out  of  town.  ^Jfirie. 

made,  there  is 
-n  n       ■«*  «  1  1  reason  to  be- 

Bayley,  B. — When  the  answer  given  is  that  the  de-  lieve  that  the 
fendant  is  out  of  town,  inquiries  ought  to  be  made  in  the  *°"^*^' " 
neighbourhood  to  learn  whether  any  persons  have  seen 
him  about.     In  the  present  instance  I  think  it  may  be  col- 
lected, firom  the  answer  given  by  the  woman,  that  the 
defendant  had  been  in  town. 

Rule  granted. 
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PcTT  K.  Evans.     Same  v,  Jervis. 


A  mation  on  -L  HE  plaintiff  Pitt  obtained  a  rule  nisi  for  discharging 

MmepUiHi^iii  *  •""'*  for  judgment  as  in  case  of  a  nonsuit.     He  had  be- 

wo  different  fore  given  a  peremptory  undertaking  to  try,  and,  having 

same  ground  oc  again  made  a  defauh,  the  rule  for  judgment  as  in  case  of 

be  miiie  upon  ^  Honsuit  had  been  made  absolute  in  the  first  instance. 

"."j?*'?^'""  The  ground  of  the  motion  was,  that  he  had  been  arrested 

Bcdoni.  after  he  had  attended  the  Court  for  several  days,  and  in 

A  plainliff  .  ,  ,  ,       .         ,  ■  i  i 

nho  wit  under   consequence  of  his  not  having  been  m  attendance  when 

un4!7iTki5^    the  cause  was  called  on  it  was  struck  out  of  the  paper. 

pay,  bul  wu 

fe'ndrpg*in  Mr-  ^eWy  shewed  cause  in  the  first  action. — He  objected, 

•on  to  pay,  by  jn  the  first  instance,  to  the  affidavit  on  which  the  rule  waa 

being  irreiud,  ,    ,     .        .                   i      .     ■  i    i   >      ■      i                      -            ■ 

HIS  aiiooed  to  moved  being  improperly  intitled  in  both  causes,  instead 

nm^ry  rair*  ©f  there  being  two  affidavits  intitled  in  each. 

foTJudgnientH 

id  case  of  ■ 

noniuit,  on  Bayley,  B. — I  think  where  there  are  several  causes  it 

p«ymen  o  .^  usual  to  have  one  affidavit :  there  is  the  same  ground  of 

application  in  both. 

KeUy. — There  is  no  ground  laid  for  this  application. 
The  cause  was  struck  out  because  no  one  was  in  attend- 
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Ex  parte . 


mSARSTOW^  four  days  before  the  end  of  the  term,  A  rule  calling 
moyed  for  a  rule  to  shew  cause  why  an  attorney  should  ^"answer^aic^ 
not  deliver  his  bill  of  costs  to  be  taxed  as  between  party  matters  of  an  af- 

■^       *'     ndavit  cannot  be 

and  party,  and  why  he  should  not  answer  the  matters  of  moved  for  four 
an  affidavit.     Eight  writs  had  been  sued  out  against  the  end  of  the  term; 
defendant  by  different  persons,  who  all  employed  the  same  ^u]j!bc*^hewn 
attorney:    a  Judge  had  made   an  order  that  he  should  against luch a 

rule  on  the  last 

shew  his  retainer,  but  he  had  not  done  so.  day  of  term. 

Lord  Lymdhurst,  C.  B. — It  is  too  late  now  to  have  a 
role  calling  on  the  attorney  to  answer  the  matters  of  the 
affidavit:  cause  cannot  be  shewn  on  the  last  day  of  term. 
You  may  move  on  the  first  day  of  next  term,  if  you  think 
fit,  and  you  may  now  have  a  rule  nisi  as  to  the  other  part 
of  your  application. 


Clarke  v.  Lord. 

XHE  Court,  in  this  case,  having  ordered  certain  rent  to  The  sheriff  hav- 
be  paid  over  by  the  sheriff  to  Hodges^  the  landlord,  upon  In^^executio^iT^' 
his  giving  security,  the  question  was,  whether  the  sheriff  ''****  ^***'^  ^" 
was  liable  to  pay  the  costs  of  the  security  (a).  landlord,  which 

he  claimed  of 
the  sheriff,  the 

Cresswell  contended^  that,  Hodges  having  been  allowed  Jje^iandior^*^' 
his  costs,  because  he  had  been  brought  into  Court  impro-  ^it^  other 
perly,  he  ought  to  be  allowed  the  expense  of  giving  se-  Court  under 
curity,  as  part  of  the  costs.  ActlX'^ci'" 

ordered  the 
sheriff  to  pay 

the  rent,  npon  the  landlord's  giving  security,  and  also  to  pay  his  costs: — Held,  that  the  sheriff  was 

fiaUt  to  pay  the  expense  of  the  security. 


(a)  See  anU,  p.  55,  S.  C. 
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Plan,  contrh. 

Bavley,    B.— The  sheriff  comes  to  ask  a  favour;  I 
think  be  must  pay  these  costs. 


Marshal  v.  Forstbr. 

JiM-ANSEL  moved  for  judgment  as  in  case  of  a  nonsuit, 
issue  having  been  joined  last  term,  and  notice  of  trial 
given  for  the  second  Sittings  in  this  term,  (which  would  be 
to-morrow) :  it  had,  however,  been  countermanded  in  pro- 
per time:  the  record  had  not  been  entered.  The  venue 
was  laid  in  London,  and  the  defendant  was  in  time  to  give 
notice  of  trial  for  the  Sittings  afler  term.  He  cited  Isaac 
V.  Goodman  (a). 


Baylby,  B. — I  think  you  are  too  soon. 
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was  delivered.  The  plea  was  left  at  the  plaintiflTs  attor-  1833. 
ney*8  office,  and  received  and  not  returned  ;  nor  was  any 
notice  given  that  there  was  an  objection  to  the  plea  on 
account  of  the  time  at  which  it  was  delivered.  The  plain- 
tiff waited  till  the  16th  of  Jtdyt  and  then  signed  judg- 
ment. Wightman  now  contended^  that,  by  the  rule  of  Af »- 
cAaWma#  Term,  1  WiUA^  reg.  9,  requiring  all  proceedings 
to  be  served  before  nine  o'clock,  the  pkintifFwas  at  liberty 
to  treat  the  plea  which  was  delivered  after  that  hour  as  a 
nullity ;  and  that  he  had  so  treated  it  and  signed  judgment. 

Per  Curiam. — We  think  in  this  case  there  ought  to  be 
no  rule.  The  conduct  of  the  plaintiffs  attorney  is  calcu- 
lated to  delude  the  defendant.  The  attorney's  office  is 
open,  and  the  plea  is  deUvered  there  at  half  past  nine«  and 
no  objection  made.  The  defendant  had  the  same  time 
for  pleading  after  oyer  had  been  granted  as  he  had  before 
it  was  demanded.  There  was  time^  therefore^  for  the  de- 
fendant to  have  deUvered  the  plea  afresh  if  he  had  been 
aware  of  the  objection^  and  the  plaintiff  was  not  entitled 
to  treat  it  as  a  nullity. 

Rule  refused. 


Frith*s  Bail. 

X  HE  notice  of  bail  (which  was  to  put  in  and  justify  at  it  is  sufBcient 

the  same  time)  was  given  on  the  5th  for  the  8th.     John  bail  giren^by^ 

JervU  objected,  that  it  should  have  been  a  four  days'  no-  jj ^y  him  m  "" 

tice ;  and  if,  on  account  of  the  defendant's  beinir  in  prison,  ^i^s  "  i"  «>•* 

,  «».  •  .  ,.  tody,"  though  it 

two  days  were  sumcient,  the  notice  ought  to  have  ex-  doei  not  sute  in 
pressed  that  be  was  a  prisoner.  He  cited  CreigAion's  Ihat^eUaV"- 
il(a),  as  expressly  in  point.  ~"«'' 

Ball,  conirdf  said,  that  the  notice  was  signed — "  defen- 

(fl)  I  Dowl.  P.  C.  609. 

VOL.  II.  R  D.P.C. 
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1833.        dant  in  person,  in  cutlody;"  and  contended,  therefore,  that 
Fritu'b  BaU.   ''  sufficiently  appeared  that  the  defendant  was  a  prisoner. 

Gurnet,  B. — The  proper  way  is  to  state  it  in  the  body 
of  the  notice;  but  I  think  it  sufficiently  appears  from  the 
whole  of  the  aflSdavit  that  the  defendant  is  a  prisoner. 


Ex  parte  Laurence. 

Where  a  clitnt  A  JUDGE'S  Order  had  been  obtained  that  certain  at- 

det"ihai  hi"  »'-  *<*™'^s  should  deliver  to  their  client,  Laurence,  an  account 

lornies  should  of  all  monies  received  on  his  behalf  in  respect  of  a  certain 

BccDuni  afaii  action  Bnd  otherwise.     The  order  had  been  made  a  rule 

JlJi^hi^beh™"  <*f  Court.     The  defendant  accordingly  delivered  an  ac- 

cordingly  d«ll- 

fused  Id  grant  HeotoH  now  oioved  fof  an  attachment  against  the  attor- 

flea^ns't'th^m'  "'**  '*"'  '"^'  obeying  the  rule  of  Court,  and  also  for  the 

upon  nfBdoviw  costs  of  making  the  Judge's  order  a  rule  of  Court.     His 

impeaching  the  ,                   ^                      * 

correcinrM  ot  affidavit  Stated  that  they  had  received  a  sum  of  13^  8s. 
f.ir  cust^   on  one  occ^isinn,  for  wiiicli  tlip 


mCllAELMAS  TERM,   4  WILL.  IV.  S31 


Baylby,  B. — A  party  cannot  apply  for  an  attachment         18^3. 
for  disobedience  of  a  Judge's  order  without  making  it  a  ' 

rule  of  Court.     The  party  who  does  so  aught  to  pay  the     Laurence. 
costs  of  it ;  and  he  is  not  entitled  to  throw  that  expense 
on  the  other  side.    You  cannot  have  an  attachment  for 
not  treating  a  Judge's  order  with  proper  respect. 

Rule  refused. 


Smith  t?.  Spurr. 

IMLANNING  moved  to  make  a  rule  absolute  on  affidavit  Service  of  a  rule 
of  serrice.  The  defendant  was  an  attorney,  and  the  affi-  f^^e  of  an  attor- 
davit  shewed  the  service  to  be  by  leaving  it  with  a  male  U^J-th^thr'^"** 
servant  in  the  employ  of  the  laundress  at  the  office  of  the  laundrew't  ser- 

■  vant,  held  in- 

defendant.  sufficient. 

Bayley,  B. — ^That  will  not  do:  on  the  laundress  it 
would  have  done^  but  not  on  the  laundress' servant:  we 
may  fritter  away  all  rules. 

Rule  refused. 


Rice  r.  Huxley. 

XHIS  was  a  rule  which  had  been  obtained  by  Humfrey  if  the  place  of 
for  setting  aside  the  writ  of  capias^  (under  which  the  de-  defendant  U  not 
fendant  bad  been  arrested),   with  costs,  for  irregularity.  ^^*rit  o^cap/a*! 
There  were  several  grounds  of  objection,  one  of  which  itn)aybe»et 

"  ,  aside  at  the  in- 

was,  that  the  residence  of  the  defendant  was  not  inserted  stance  of  the 

•     -«  ..  defendant, 

in  iAe  Wnt.  though  his  resi- 

dence is  stated 
in  the  copy  of 

Knattles  shewed  cause. — On  the  copy  of  the  process  the  the  writ. 
defendant's  residence  is  given—"  Thomas  Huxley ^  White- 
haU-yardJ*    It  is  sufficient  for  all  purposes  if  it  is  in  the 
copy  without  being  also  in  the  original :  it  cannot  be  of 

r2 
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any  advantage  to  the  defendanl:  it  is  only  for  the  guid- 
ance of  the  sheri0',  who  has  succeeded  in  taking  the 
right  individual.  There  was  a  former  rule  (a),  which  re- 
quired the  defendant's  place  of  abode  to  be  inserted  in 
the  writ;  but,  in  the  case  of  Clarice  v.  Palmer  {b).  Lord' 
Tenterden  observed  that  the  rule  contained  no  words  of 
avoidance;  and  that  be  would  by  no  means  lay  it  down  as 
a  general  proposition,  that  where  a  writ  has  been  lodged 
by  the  sherifT  without  the  indorsement  required  by  the 
rule  of  Court,  and  the  sheriff  has  received  the  writ  with- 
out objection,  the  Court  will  interfere  and  set  aside 
the  writ."  That  was  a  motion  on  behalf  of  the  sheriff; 
but  no  case  has  decided  tliat  such  an  objccljon  may  be 
taken  by  the  defendant.  By  the  rule  of  Court  of  Miehael- 
vta$  Term,  3  Will.  '1(c),  it  is  ordered,  tliat,  if  there  is  an 
omission  in  the  writ  of  any  matter  required  by  the  act,  the 
writ  shall  not  on  that  account  be  held  void,  but  may  be  set 
aside  aa  irregular  upon  motion.  It  is  discretionary  in  the 
Court,  therefore,  whether  they  will  countenance  such  an 
objection,  and  unless  the  defendant  is  prejudiced  the  Court 
will  not  entertain  it. 


Lord  Lyndhurst,  C.  B. — There  are  certain  forms  pre- 
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1833. 
The  Kino  r.  Price  and  Another. 

X  HE  defendants  who  are  attornies,  having  delivered  to  Where « Judge** 
their  clients  a  bill  for  business  done  by  theni^  the  client  ^d  in  vantion,' 
Cook  out  a  summons  for  taxing  the  bill,  and  a  Judge  made  *^<^'i"<'<  ^ 

o  '  o  made  a  rule  of 

an  order  that  the  attornies  should  deliver  a  particular  of  Court  till  the 

n  '111  it     I     •        i«  following  term. 

all  sums  received  by  them  on  account  of  their  clients. 
The  order  was  made  on  the  22nd  of  July^  1833,  and  in 
AmguMt  it  was  made  a  rule  of  Court.  The  rule  of  Court 
was  dated  the  last  day  of  the  previous  Trinity  Term, 
{June  lSth)i  and  having  been  duly  served  and  disobeyed, 
Heaion,  on  the  first  day  of  this  term,  applied  for  an  attach- 
ment for  disobedience  of  the  rule  of  Court. 

The  Court  observed  that  there  was  an  apparent  incon- 
gruity in  granting  an  attachment  on  a  rule  of  Court  made 
in  June,  when  the  order  was  not  obtained  till  July  fol- 
lowing. 

Heaion  said  he  believed  it  had  been  customary  to  do  so. 
The  case  stood  over;  and,  on  a  subsequent  day,  Bayley^  B. 
refused  to  grant  the  attachment:  he  said  he  had  consulted 
the  other  Judges,  and  they  were  of  opinion  that  such  a 
practice,  if  it  had  existed,  ought  not  to  be  continued. 

Rule  refused  (a), 
(a)  See  Reg.  Gen.  M.  T.  3  W. 4,  r.  13. 
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1833. 

SlBlEY  r.  LtlCESTBR. 

AnBtiomeyhit  J.N  Michaclmas  Term,  1S31,  the  present  plaintiff  coiii- 

agatmi  his  cli-  mejiccd  BD  action  in  the  King's  Bench,  on  a  bill  of  ex- 

monffVin'hi'i  Change,  against  Tippet,  who  gave  a  cognovit  for  the  debt. 

handi  ™iiich  he  Jn  April,  1833,  the  plaintiff  issued  execution  for  the  b»- 

aiiorncy  far  hi)  lance  due,  and  costs,  amounting  to  4GI.  \0t.     Tippet  ob- 

iiioug'hu 'should  j^t^tc^  '°  t^c  amount  levied;  and  in££U/^Term  obtained 

he  ihc  proceedi  g  rule.  Calling  OH  Stblcy,  or  Leicester,  his  attorney,  to 

a((flin,t  ihe  shew  cause  why  part  of  the  money  paid  by  the  defendant 

rendant  who  ob-  (  Tippet)  should  not  be  refunded.   That  rule  was  enlarged 

imoVnVietied  '°  ^•"''^  Term,  and  ultimately  referred  to  the  Master, 

-nidwhohMs  but  no  appointment  had  been  made  upon  that  reference. 

ing  before  the  The  plaintiff  claimed  from   Leicester,  the   present  de- 

on'i'iV'piainiLff  '6''d''nt,  and  who  was  the  attorney  for  the  plaintiff  in  the 

or  his  aiiorney  action  against  Ttppct,  a  sum  of  18/.  10^.,  as  the  balance 

to  refunrt  p»it  S.  fj       >  i 

ofthe  money,  due  to  him;  hui  Leicester  refused  to  pay  it  over,  or  to 
account,  and  the  plaintiff  thereupon  commenced  the  pre- 
sent action  in  this  Court. 

Wordsworth,    on   behalf  of   the  defendant  Leicester, 
moved  that  the  proceedings  in  this  action  might  hh  stayed 
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Bay  LET,  B. — The  rule  can  only  be  made  absolute  on         1833. 
the  terms  of  bringing  the  money  into  Court-  'li^ 


Humfrey  and  JVordsiooriht  in  support  of  the  rulci  con- 
tended that  this  action  could  not  be  maintained,  and  that 
it  was  a  contempt  of  Court  to  bring  it.  The  action  is 
premature,  until  the  Master  has  decided  what  sum  ought 
to  be  repaid  to  Tippet. 

BATLETfB. — Leicester  received  this  money  as  agent  for 
Sildey;  Sibley^  therei^re^  would  be  the  person  answerable 
fiir  the  wrongful  leyy.  It  was  no  part  of  the  rule  that 
Leicester  B\ko\i\A  pay  the  money.  The  rulci  therefore, 
can  oply  be  absolute  on  Leicester  bringing  in  the  money 
in  a  week. 

Rule  absolute,  without  costs,  on  the  defendant 
bringing  in  the  money  in  a  week;  and  if 
not,  the  plaintiff  to  be  at  liberty  to  try  after 
the  term. 


Lbicutbb. 


Darling  v.  Gurnby. 

X  HIS  was  a  proceeding  against  bail,  and  came  on  for  it  is  not  a 

argument  on  the  last  day  of  last  term,  upon  demurrer,  when  fardcmurrer"*' 

it  was  contended  that  the  plaintiff  had  improperly  sued  by  !)jjl Y***  '^*"'"" 

bill,  and  the  Court  gave  judgment  for  the  defendant  (a),  against  bail,  is 

The  Court  having  some  doubts  as  to  the  propriety  of  the  brought  a  bill 

former  decision,  it  was  ordered  to  be  set  down  again  for  ar-  iJIJ^n^ihe'whoie 

ffument  in  this  term.  Jtcor^  it  ap- 

pears  to  br  a 
proceeding  by 

Archbold  accordingly  re-argued  his  former  objection,  that  '^"^' 
it  was  a  proceeding  by  bill,  and  that  the  Court  had  now 

(w)  Sec  unUf  p.  101. 
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no  juriidiction  by  bill ;  and  that  there  could  be  no  bill  in 
acire facial,  (he  declaration  being  merely  an  entry  of  the 
writfl  of  tei.fa.,  and  that  the  statement  of  the  proceeding 
by  bill  could  not  be  rejected  as  surpluaage. 

Basbtf,  contrh,  contended  that  such  an  objecdon  could 
not  be  taken  on  general  demurrer. 

Bayley,  B. — Upon  looking  at  the  wbote  of  the  record, 
it  now  clearly  appears  to  tne  that  the  statement  of  the  com- 
plaint by  bill,  at  the  commencement  of  the  declaration,  is  im- 
pertinent. Where  the  plaintiff  says  he  brought  in  a  bill  in 
these  words,  and  the  Court  see,  from  reading  it,  that  it  is 
not  a  bill,  they  may  hold  it  to  be  surplusage  i  and  if  that 
passage  is  omitted,  the  declaration  is  then  free  from  ob- 
jection. I  do  not  say  that  it  might  not  have  been  taken 
advantage  of  on  special  demurrer.  Looking  at  the  com- 
mencement of  the  declaration,  it  appeared  to  me  to  be  to- 
tally at  variance  with  the  subsequent  statement;  but  upon 
the  whole  there  appears  8u£Bcient  to  shew  that  it  is  a  pro- 
ceeding in  scire/dciat,  and  not  by  bill. 
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1833. 

SopsR  r.  Curtis.  ' 

X  HIS  was  an  action  of  trespass  for  pulling  down  a  bouse.  Where  three 
The  declaration  was  delivered  on  July  the  S2nd.     The  pieadare^en 
plaintiff  was  too  late  to  try  at  the  last  Hampshire  Assizes;  J^*j?JJj' ^^'^^ 
and  the  defendant,  wanting  time  to  plead,  had  three  months'  oned  by  lunar 
time  given  him  by  the  plaintiff.    It  was  sworn  by  the  de-  calendar 
fendant's  attorney,  that  he  thought  they  were  to  be  reck-  "^"^•* 
oned  as  calendar  months ;  and  within  three  calendar  months, 
but  after  three  lunar  months^  he  pleaded  several  special 
pleas:  in  the  mean  time  judgment  had  been  signed.  This 
was  a  motion  to  set  aside  the  interlocutory  judgment,  on 
payment  of  costs,  under  the  above  circumstances.    The 
Court  made  the  rule  absolute  upon  the  terms  of  paying 
the  costs  occasioned  by  the  mistake. 

Coleridge f  Serjt.i  for  the  defendant. 
Dampier,  for  the  plaintiff. 

Rule  absolute,  on  payment  of  costs. 


BloOmfield  9.  Blake^  Cohen,  and  Others. 

X  HIS  was  an  action  of  trover  against  the  four  defen-  where  an  ac< 
dants,  to  recover  a  quantity  of  jewellery,  and  a  verdict  was  brouiriu  airainst 
given  against  all,  subject  to  be  reduced  to  one  shilling,  several  defen- 
upon  the  property  being  delivered  up.  Coleridge,  Serjt.,  rerdict  uken 
on  behalf  of  the  defendant  Cohen,  obtained  a  rule  nisi,  'i^ugh  u  had 
for  entering  a  nolle  prosequi  as  to  him,  on  the  ground  that  ^^°  *s^f 

o  i-  3  »  o  Ijjj^j  „Q  evidence 

Cohen  had  been  told  before  the  trial  that  no  evidence  should  be  given 
would  be  offered  against  him,  as  he  would  be  wanted  as  a  th!raa' the  Court 

ordered  a  nolle 
prosequi  to  be 
entered  at  to 
him,  though  the  assignee  uf  the  plaiutiflT,  who  had  since  become  an  insolvent,  objected. 
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1633.        witness  for  tbe  plaintiff;  and,  in  consequence,  he  bad  at- 
Blo<»if[ei.d    '^"^^"^  *'  *  witnesfl,  and  had  not  delivered  any  brief. 


C  Jones  shewed  cause  on  behalf  of  the  assignee  of  the 
plaintiff  who  had  since  become  insolvent.  He  stated,  that 
the  plaintiff  and  Cohen  were  now  living  together,  and  that 
it  was  a  collusion  between  ihetn  to  keep  possession  of  the 
property,  and  deprive  the  attorney  of  his  tien. 

Coleridge,  Serjt. — The  verdict  was  by  consent.  The 
assignment  was  between  the  verdict  and  judgment,  and 
there  is  nothing  in  tbe  Insolvent  Act  to  vest  the  property 
in  tbe  assignee. 

Per  Curiam. — The  assignee  is  bound  by  tbe  same  equi- 
ties as  tlie  plaintiff:  the  agreement  between  the  plainUff 
and  Cohen  is  not  denied,  and  it  was  therefore  a  fraud  od 
the  part  of  tbe  plaintiff  to  take  a  verdict  against  him. 

Rule  absolute- 
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tried  before  ihe  sheriff,  as  at  the  Sittings;  but  I  think         1833. 
you  are  too  soon  to  apply  in  the  strte  term.  Bbobib 

9. 

GuBNEY,  B. — It  ought  to  appear  that  they  counter- 
manded their  notice. 

Rule  refused. 


Britten  t?.  Britten  and  Others. 

JL  HIS  was  an  action  on  a  deed  for  non-payment  of  rent.  Where  tfae  etm^ 
The  defendant  pleaded  I  that  the  plaintiff  was  suing  as  m  Ute  tint  dM 
trustee  for  Briiien.  who  had  become  bankrupt^  and  that  oppo^te  paity 

*  lias  not  nne  id> 

the  rent  had  been  paid  to  the  assignees.    The  plaintiff  prepne  nA  4e^ 
demurred.     The  joinder  in  demurrer  was  on  Monday^  rev  iKwin  mo 
the  18th  of  November;  and,  on  the  same  day,  Mansel  ob-  ^*|Jj^j^ 
tained  a  rule  for  a  concilium  for  Wednesday,  the  20th  of  «^«i  t**  Cbirtt 

-  _  _  .  ,         ,  1      ^    ,    /.       ,   I  -    .         will  HOC  aUtow 

November^  treatmg  the  plea  as  pleaded  for  delay,  bemg  the  demuiver 
only  a  defence  in  equity,  and  not  being  pleaded  by  way  of  IhoughTustat- 
satisfaction.     On  the  20th,  ilfaiwe/ applied  for  judgment;  'fgi^ed^fo/de* 
but  Erie,  for  the  defendant,  objected  that  he  had  not  been  lay;  and  the 
allowed  sufficient  time,  the  concilium  not  having  been  be  entitled  to 
served  till  nine  o'clock  on  Monday  night,  and  no  demur-  ^'a^tS'make 
rer  books  had  been  delivered.     Mansel  answered,  that  the  objection. 
die  plaintiff's  demurrer  bodks  had  been  delivered,  and 
that  the  concilium  had  been  served  as  soon  as  possible; 
and  he  submitted,  that  the  defendant  had  waived  any  ob- 
jection by  appearing.     As  the  plea  was  only  pleaded  for 
delay,  the  Court  would,  he  hoped,  name  another  day. 

Bayley,  B. — There  is  no  other  paper  day  in  this  term. 
The  demurrer  books  were  only  delivered  last  night  instead 
of  the  previous  evenidg;  the  defendant  had  no  oppor- 
tunity of  delivering  his  demurrer  books  on  Monday:  I 
therefore  think  the  defendant  ought  to  have  his  costs  of 
coming  here. 
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1833.  Lord  Lyndhurst,  C.  B. — The  defendant  waa  obliged 

^    ^"^      *"  "Ppear  here  to  protect  himself. 

Bkitten. 

Haythorn  v.  Bush. 
laanaciioDoa     X  HIS  was  an  action  on  a  bill  of  exchange. —  Carrington 
ch■nw^"Jde-   '**''  obtained  a  rule  nisi  to  change  the  venue  from  Mid- 
fendantiitoo      dUtex  to  Gloucettersktre,  upon  an  affidavit  that  all  the 
l(te  10  change  .  .  ■■    ■■  .       >      i  .    i  ■ 

the  venue  after    Witnesses  resided  in  the  latter  county,  and  that  there  wag 

u^rorth"        1  good  defence  on  the  merits. 

uiuil  lerm,  uid 

ing  10  iry  at  ibc  WHtmore  shewed  cause. — He  objected  that  the  appli- 

ii"i">worn°bai  Cation  Came  too  late,  as  the  defendant  had  obtained  a 

'"•At**"' the"*  week's  time  to  plead  on  the  usual  terms,  the  defendant 

county  to  Khicb  undertaking  to  try  at  the  Sittings  in  or  after  Michaelma* 

(be  venue  ii  n-    _, 
quired  to  be  lerm. 

Per  Curiam. — The  motion  is  too  late  after  aucb  an 
order 

Rule  discharged. 
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a  debt;  the  declaration  was  iSled  on  the  ^th  of  October.  1833. 
The  objection  appeared  on  the  face  of  the  writ,  but  the 
application  to  set  aside  proceedings  was  not  made  till 
November  Snd ;  they  havci  therefore,  waived  any  objec- 
tion to  the  writ,  and  are  now  too  late  to  set  it  aside:  it 
clearly  appeared  it  was  a  money  demand,  and  a  declara- 
tion in  assumpsit  was  regular*  The  motion  ought  at  least 
to  have  been  confined  to  setting  aside  the  declaration. 

Bayley,  B. — The  writ  might  have  been  objected  to, 
but  it  was  not*  When  the  declaration  was  filed,  a  va- 
riance appeared  between  it  and  the  writ:  that  appears 
to  me  to  be  an  objection,  both  to  the  declaration  and 
writ. 

The  other  Barons  concurred. 

Rule  absolute. 


Elliston  r.  Robinson. 

twUSTICE  obtained  a  rule  nisi  to  set  aide  the   inter-  if  the  plaintiff 
locutory  judgment  which  had  been  signed  in  this  case,  with  JJIrit^ia^"  ** 
costs.     The  defendant  had  been  sen'ed  with  a  writ,  in-  debt  than  it 
dorsed  for  20/.  \s.6d.  (and  interest)  debt,   and  21,  \5s.  the  defendant  is 
costs,   to   which  he  appeared.      When  the  declaration  ™enledfroi^.I!l 
was   delivered,  the  particulars  of  demand  claimed  only  !lj"^***®  action, 
12/.  I^.  6</.  The  affidavit  stated,  that,  if  the  defendant  had  lUy  the  pro- 
known  that  the  real  debt  was  only  12/.  \s.  Ge/.,  he  should  payment  of  the 
not  have  entered  an  appearance,  but  paid  the  money.  the  awu'ofthe 

writ  only;  hut 

J.  Jervis  shewed  cause,  upon  an  affidavit  that  tlie  plain-  muft  be  made 
tiff  held  two  bills  of  exchange  accepted  by  the  defendant,  Sj'e'Sfcuian 
one  for  20/.  and  another  for  12/.;  that  the  12/.  bill  was  the  •'^  delivered. 
one  on  which  the  plaintiff  was  suing.     But  he  contended 
that  the  application  was  too  late.   The  appearance  was  on 


Ellistoh 
Robin  ION. 
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I  SGth,  and  die  declaration  was  delivered  on  tlie 
SOtb  of  October,  with  a  rule  to  plead ;  since  then,  a  plea 
has  been  demanded,  judgment  signed,  and  a  rule  given  to 
compute.  There  was  a  mistake  about  the  bills;  and,  if  the 
defendant  was  misled,  he  should  have  given  us  some  inti- 
mation of  it,  but  he  never  did  so.  This  application  was 
not  made  till  the  6tb  of  November.  The  Court  has  no 
power  to  make  this  rule :  a  writ  may  be  set  aside,  if  not 
properly  indorsed ;  but  here  the  writ  was  properly  in- 
dorsed with  all  the  necessary  particulars,  and,  if  less  was 
due,  it  might  have  been  tendered.  The  effect  of  this  mo- 
tion to  set  aside  all  the  proceedings  will  be  to  saddle  the 
^ointifTwitb  alt  the  costs. 

Juitiee,  in  support  of  the  rule. — Judgment  was  not 
signed  till  the  5th  of  November.  It  is  not  sworn  that  there 
was  a:  mistake  about  the  bills.  It  is  not  even  sworn  that 
the  SO/,  bill  is  due;  and  Is.  Gd.  is  added  fur  noting,  not 
being  recoverable.  That  made  the  debt  above  20/.,  and 
prevented  an  application  to  have  ihe  cause  tried  before  the 
sheriff'.  The  real  debt  aught  to  have  been  indorsed,  other- 
wise  the  defendant  may  be  misled,  as  he  swears  he  was: 
he  ouglit,  c])ercfoie,  to  be  relieved  from  all  the  costs,  ex- 
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required  by  the  acl|  such  writ,  &c.   may  be  set  aside         1833. 
as  irregular,  upon  application  to  the  Court,  or  to  any  " 

Judge.^^    That  rule  recognises  the  right  to  apply  to  a  «. 

Judge.  Where  proceedings  are  taken  at  the  beginning  of 
the  long  vacation,  it  might  throw  enormous  expense  on  the 
other  side  if  a  party  could  lie  by  till  term  (a).  The  de- 
fendant ought  to  have  applied  in  a  reasonable  time  after  de- 
claration; as  to  that  there  is  a  rule  (6),  that  no  application 
to  set  aside  proceedings  for  irregularity  shall  be  allowed, 
unless  made  within  a  reasonable  time,  nor  if  the  party  ap- 
plying hhs  taken  a  fresh  step  after  notice  of  the  irregu- 
larity. The  declaration  was  delivered  on  the  S4th  of  Oc- 
iober.  The  defendant  was  not  bound  to  make  inquiries 
before  the  declaration,  though  probably  he  would  have 
learnt  how  it  was;  but  after  declaration,  if  he  had 
promptly  made  an  application  to  pay  the  debt  and  the 
costs  of  the  writ,  any  Judge  would  have  granted  it.  Tliere 
were  eight  days  before  the  term,  during  which  he  might 
have  applied  to  a  Judge :  in  term,  eight  days  would  have 
been  foil  time  to  apply:  the  judgment  was  regularly  signed 
on  the  5th,  and  on  the  6th  this  application  is  made,  and, 
by  that  neglect,  subsequent  costs  have  been  incurred.  The 
utmost  we  can  do  is  to  make  the  rule  absolute  for  pay- 
ing the  debt  and  costs  hitherto  incurred  in  a  week ;  but 
as  to  the  costs  of  the  application,  as  no  mistake  is  sworn 
to,  I  think  the  plaintiff  should  not  have  his  costs.  If  the 
debt  and  costs  are  not  paid  within  a  week,  judgment  will 
then  be  signed,  and  this  rule  discharged,  without  costs. 

Rule  accordingly. 

(a)  See  Cox  v.  Tullock,  ante,         (6)  Reg.Ocn.H.T.2W.4,8.33, 
p.  47;  and  Eughet  ▼.  Brandy  lb.      ante^  Vol.  ],  p.  187. 
132. 
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^ — ' — '  Turner  v.  Shaw. 

Aeagnoviiffrtn  X  HIS  was  a  rule  Calling  upon  the  plaintiff  to  shew  cause 
■gatnitwhoma  ^hy  ^^6  cognovit  given  in  this  action,  and  the  interlocu- 
hwed'and'wh*  *"'"?  judgment  and  subsequent  proceedings,  should  not  be 
from  ihe  con-  set  Bside  With  costs.  The  tulc  was  obtained  by  J.  JervU, 
duct  of  the  pir-  ,  ,    ■  t  ■  ■  i        i        •    ■. 

tie),  was  led  u>   OD  the  ground  that  the  cognovtt  was  given  by  the  deien- 

u^derdurew'tio  d*"*  whilst  he  was  in  custody  and  no  attorney  was  present. 
■iiornejr  being    Humfretf  shewed  cause, 

uide,  ihough  it       It  was  denied,  on  the  part  of  the  ptaintifT,  that  the  de- 

dmierti'iBcVe    fend*"*  was  in  custody  wlien  he  gave  the  cognonii;  and  it 

"" '"  ru'ioJ)'.   was  positivelv  sworn  that  no  warrant  had  been  ever  issued 

rant  had  been     for  his  arrest,  but  that  he  had  been  told  a  capiat  was  is- 

him.   '^'"^      sued  against  him,  which  would  be  executed  unless  the 

matter  was  settled.     On  the  other  hand,  it  was  sworn  that 

a  writ  was  jiroduced,  and  that  some  one  had  said  to  the 

defendant  that  he  (the  defendant)  must  go  with  him,  and 

that  there  was  laid  on  the  table  a  paper  partly  written  and 

partly  printed,  which  he  believed  to  be  a  warrant:  this 

was  also  denied,  on  the  other  side,  in  this  Hay — that  no 

paper,  either  printed  or  written,  was  laid  on  the  table. 
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1833. 
Sell  v.  Carter.  ' 

aTE'ER  having  obtained  a  rule  nisi^  at  the  end  of  Trinity  A  motion  to  set 
Temiy  to  set  aside  an  award  made  between  these  parties^  made  under  an' 
pursuant  to  an  order  of  Nisi  Prius,  by  which  all  matters  'j^^^^^ 
in  difference  were  referred  on  four  grounds,  (specified  in  n«dc  within  the 
the  rule);  and  all  the  objections  appearing  on  the  face  of  the  next  tenn, 

.<■  1  though  it  is  for 

tbe  award—  objections  appa- 

rent on  the  face 

Plait  and  Thesiger  now  shewed  cause,  and  made  a  pre- 
liiDbaTy  objection  that  the  motion  was  too  late.  The 
award  was  made  in  Easier  Term,  and  the  motion  ought 
therefore  to  have  been  made  within'the  first  four  days  of 
Triniiy  Term. 

Sieer,  in  support  of  the  motion,  contended,  that,  accord- 
ing to  Pedley  v.  Goddard  (a),  and  Manser  v.  Heaver  (6), 
the  objections  here,  being  apparent  on  the  face  of  the 
award,  cotdd  be  taken  advantage  of  at  any  time. 

The  Court  (consisting  of  Bayley^  B.,  Bolland,  B.,  and 
Omrney,  B.)  held  that  the  lateness  of  the  application  was  a 
fatal  objection,  and  they  discharged  the  rule  with  costs. 

(a)  7  T.  R.  73.  (b)  3  Bam  &  Adol.  295. 


Doe  v.  Hare. 

JLN  an  action  for  mesne  profits  the  plaintiff^  recovered   in  an  action  for 
only  the  taxed  costs  of  the  ejectment.     JV.  H.  Watson  SfpWnriffU 
moved  for  a  new  trial  on  several  grounds,  one  of  which  *".^^«d  ^®  >«- 

^  ceive  only  the 

was,  that  he  was  entitled  to  recover  the  extra  costs.  taxed  costs  of 

the  crjectment, 
and  not  the  ex- 

'Rnt^per  Bayley,  B.— The  verdict  at  present  is  for  taxed  ^«  <^<»^ 
costs,  and  there  is  no  authority  to  shew  that  you  are  en- 
titled to  recover  more. 

Rule  refused. 

VOL.  n.  s  D.  p.  -c. 
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AusT  c.  Fenwick. 
X  HIS  was  an  action  on  a  bill  of  exchange  by  the  drawer 
against  the  acceptor,  and  was  tried  at  the  last  assizes  for 
Croydon  as  an  undefended  cause. 

Chambert  obtained  a  rule  niii  for  setting  aside  the  ver- 

■  diet,  and  having  a  new  trial,  on  an  affidavit  whicli  stated 

ntn'Iice'h^ring  ^^at  the  cause  stood  No.  64,  in  the  cause  list,  on  Tuesday 

Irto^dZ'iaV    theBthof^Bgifri.onwhich  dayitwastriedasanundefended 

ken  09  an  un-     cause;  but  no  notice  had  been  given  that  it  would  be  taken 

the  Court  let  '   as  Undefended;  that  the  defendant's  attorney  had  attended 

asidrandUant-  •**''?  ''"'  ^^*  ^"-y^  **  *®  assizcs,  Until  Tuetdatf  at  twelve 

ed  a  nen  trial,     o'cloclc,  when,  in  conseqoencc  of  the  dangerous  illness  of 

abide  the  evetit.    a  relation,  he  returned  to  town,  leaving  the  brief  in  the 

hands  of  an  attorney,  with   instructions  to  deliver  it  to 

counsel,  if  it  should  be  necessary ;  that  the  cause  was  then 

thirty  off,  and  was  taken  out  of  its  turn;  that  10/.  had 

been  paid  into  Court,  and  a  notice  of  set-off  given,  which 

was  intended  to  be  proved,  and  that  a  subpoena  had  been 

issued;  and  he  gave  as  a  reason  for  not  delivering  his 

brief  sooner,  that  at  the  Lent  Assizes  he  had  delivered  a 


brief  to  counsel,  but  the  plaintiff  then  withdrew  the  record: 
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out  of  their  turn;  and  that  in  the  present  case  it  had  been  1^^- 

repeatedly  asked  whether  any  gentleman  was  instructed, 
and,  no  one  appearing  to  know  any  thing  about  the  cause, 
it  was  taken  as  undefended.  Circumstances  were  also  sworn 
tOy  to  shew  that  the  defendant  had  no  defence;  but — 

Batley,  B.,  said  he  could  not  go  into  that,  as  they  could 
not  try  the  cause  on  the  merits. 

Lord  Lynohurst,  C.  B.— Where  there  is  merely  a  list 
for  the  day,  as  there  is  in  London,  every  body  is  expected 
to  be  ready;  but  that  cannot  apply  to  the  assizes,  where 
there  is  a  list  of  eighty  or  a  hundred  causes.  It  would 
be  very  hard  if  all  parties  were  obliged  to  be  prepared  on 
the  first  day. 

Bayley,  B. — I  think  at  the  time  the  cause  was  taken 
the  defendant  was  not  bound  to  have  delivered  his  brief. 
It  is  not  negatived  that  the  defendant's  attorney  was  seen 
attending  at  the  assizes.  There  ought  to  be  a  new  trial* 
and  the  costs  will  abide  the  event. 

Rule  absolute  for  a  new  trial ;  and  if  the  parties 
do  not  agree  to  refer,  the  trial  to  be  in 
London  or  Middlesex. 


Redit  v.  Lucock. 

JtflGGS  Andrews  obtained  a  rule  nisi  for  taxing  the  Where  a  plain- 
defendant's  costs  of  the  day,  and  that  they  should  either  record  at^he 

Spring  Astixes, 
(after  having 
given  notice  of  trial),  on  account  of  some  supposed  defence  which  it  was  intimated  would  be  set  up 
on  the  other  aide,  but  at  the  Summer  Assizes  obtained  a  verdict,  and  since  then  his  costs  had  been 
taxed: — Held,  that  a  motion  for  the  costs  of  the  day,  for  not  trying  at  the  Spring  Assiies,  was  net 
toe  kite  in  Michaeimat  Term  following. 

s2 
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1833.  be  paid  fay  the  plaintiff,  or  deducted  and  set  off  from  his 

Ldcock  Keltj/  shewed  cause. — This  was  an  action  for  breach  of 

promise  of  marriage,  and  notice  of  trial  was  given  for  the 
LeniSpring  Assizes  forSuffbli;  but, before  the  cause  was 
called  on,  it  was  intimated  on  the  part  of  the  defendant 
that  be  intended  to  set  up  a  case  which  would  be  highly 
prejudicial  to  the  plaintiff,  and  the  record  was  withdrawn. 
The  defendant's  attorney  afterwards  proposed  to  (he  pliun- 
tiff  that  proceedings  should  be  stayed,  alleging  that  he 
was  in  a  condition  to  pruve  a  case  which  would  he  an  an- 
swer to  the  action ;  but  when  the  cause  was  tried  at  the  last 
Summer  Assizes,  no  proof  of  the  kind  was  offered  by  the 
defendant,  and  the  plaintiff  got  500/.  damages.  Since  that 
time  the  plaintiff's  costs  have  been  taxed,  and  no  applica- 
tion was  ever  made  by  the  defendant  for  the  cnsts  of  the 
day  for  not  proceeding  to  trial  at  the  Spring  Assizes :  they 
might  have  been  moved  for  in  Easter  or  Trinity  Term; 
and  now,  after  final  judgment,  this  application  comes  ton 
lete.  Final  judgment  was  signed  on  the  7th  of  November, 
and  this  motion  was  not  made  till  the-llth.  \ni)ae King's 
Bench  the  writ  is  ended  by  the  taxation  of  costs.  There 
ijrht  to  he  Slime  limit  :is  to  time  for  suoli  a  riiQtion.      Cost; 
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1833. 
David  Whatley  v.  Morland. 

X  HIS  was  an  action  on  a  bill  of  exchange,  which  came   where  a  cause 
on  to  be  tried  before  Tindal,  C.  J.,  at  the  last  Gloucester  ^(1  [he^pUimiff 
Assizes,  but  was  referred,  and  the  arbitrator  had  since  made  »"«n<*fd  before 

the  arbitrator 

an  award  in  favour  of  the  plaintiff.     Humfrey^  having  ob-  by  counsel,  wUh- 

tained  a  rule  msi  for  staying  or  setting  aside  the  certificate  tinct  notice  to 

of  the  arbitrator,  on  the  ground  that  the  plaintiff  had  at-  p^rty^tJ^t^jfe  in- 

tended  by  counsel  before  the  arbitrator  without  bavins:  '*"^*^  '^  ^^  *0' 

.  ®    the  Court  order- 

given  notice  to  the  defendant —  ed  the  cause  to 

be  referred  back 
to  the  arbitra- 

Denman  Whatley  shewed  cause. — He  objected  that  the  tor,  and  disai- 
rule  ought  to  have  stated  the  grounds  of  the  motion ;  and  ^^ his  cMt^  of"' 
cited  Waikins  v.  Pkilpois{a),  where  it  was  admitted,  that,  ^^*J*  ^^ 
on  the  plea  side  of  the  Court,  the  objections  to  the  award  that  the  rule  nisi 
ought  to  be  specified  in  the  rule.  ought  to  have 

specified  the 
grounds  of  the 

Humfrey, — The  motion  was  made  within  the  first  four  "ootioii. 
days  of  the  term. 

Bayley,  B. — I  think  the  grounds  of  the  motion  ought 
to  have  been  mentioned  in  the  rule ;  but  you  can  amend. 

2).  Whatley,  however,  waived  the  objection,  and  con- 
tended that  there  had  been  sufficient  notice  given  that 
counsel  would  be  employed. 

It  appeared  from  the  afiidavits  on  both  sides,  that,  though 
there  had  been  some  conversation  about  the  plaintiff's  em- 
ploying counsel,  no  distinct  notice  of  tliat  fact  had  been 
given  to  the  other  side ;  and  that  the  defendant,  on  at- 
tending before  the  arbitrator  and  finding  that  the  plaintiff 
had  counsel,  applied  for  an  adjournment  to  give  him  time 
to  instruct  counsel,  but  the  plaintiff  had  insisted  upon  hav- 
ing the  costs  of  the  day. 

(«)  IM*Clel.&Y.  394. 
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Bayley,  B. — It  is  not  reasonable  that  one  party  should 
have  the  assistance  of  counsel  and  the  other  not.  Dis- 
tinct notice  ought  to  have  been  given;  and  I  think  the 
plaintiff  is  not  entitled  to  the  costs  of  the  day.  The  rule 
must  be  absolute;  and,  as  the  time  for  making  the  award 
has  expired,  it  may  be  enlarged. 

The  other  Barons  concurred. 

Rule  absolute,  without  costs ;  the  defendant 
consenting  to  the  time  for  making  the  award 
being  enlarged  to  the  fourth  day  of  Easter 
Term,  and  the  certificate  to  be  stayed,  and 
the  cause  referred  back  to  the  arbitrator. 
The  costs  not  be  costs  in  the  cause. 


RouBKE  r.  Bourne. 
TheCouttof      .KM-UMFREYhad  obtained  a  rule  nin  for  staying  pro- 
>uv  nr^^.      ceedings  on  the  bail  bond,  bail  above  having  been  put  in 
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pear  that  a  trial  has  been  lost,  and  unless  there  has,  we 
never  prevent  bail  from  being  relieved. 

Rule  absolute,  on  payment  of  costs,  and  short 
notice  of  trial  to  be  taken,  if  necessary. 


1833. 

ROUKKE 
P. 

Bourne. 


Fisher  v.  Nicholas. 
X  HIS  was  a  rule  which  had  been  obtained  by  Archbold,  The  rule  of  //. 

.     7*  2  IF  4  s.  72 

calling  on  the  plaintiff  to  shew  cause  why  the  cognovit  regpecUng  cog- ' 
given  in  this  action  should  not  be  set  aside  and  proceed-  "^''  ^''®"  ^l 

o  *^  pnsoners,  must 

logs  stayed;  and  why  a  bill  of  exchange  deposited  with  be  strictly  com- 
Fisher  (the  defendant's  former  attorney,  not  the  plaintiff)  it  must  express- 
should  not  be  delivered  up  by  him  to  the  defendant.  ^^c'aHme'y*^ 

who  attended  on 

John  WiUiams  shewed  cause. — The  objection  to  the  fendant  did  so  ' 
cognovit  is,  that  it  does  not  comply  with  the  late  rule  of  *ndw'*  named 
Court  (a)«    The  defendant  was  arrested  for  73/.  9«.  at  the  ^y  him,  other- 

<•!         !••«•  1-11      #»  «i  ^*^  *^®  Court 

suit  of  the  plaintiff,  on  a  bill  of  exchange,  and  taken  to  a  win  set  it  aside. 
lock-up  house.  Having  sent  to  Clift  %  Fisher,  his  attor-  tha^^art  oHhe 
nies,  neither  of  whom  was  within,  one  Barratt,  a  clerk,  and  ';"*®  requiring 

the  attorney  to 
declare  himself 
to  be  attorney 

fer  the  defimdant,  and  state  that  be  subscribes  as  such,  means,  that  such  declaration  and  statement 

should  be  in  writing. 
SewMe,  also,  that  a  substantial  compliance  with  the  rule  is  not  sufficient,  if  the  express  terms  of 

the  role  are  not  fulfilled. 


(a)  H.  T.  2  W.  4,  8.  72,  which 
directs  that  no  warrant  of  attor- 
ney to  confess  judgment  or  cog- 
wn'U  aetionem,  given  by  any  per- 
ion  in  custody  of  a  sheriff  or  other 
officer  upon  mesne  process,  shall 
be  of  any  force  unless  there  be 
present  some  attorney  un  behalf 
of  such  person  in  custody,  express- 
ly named  by  him,  and  attending 


at  his  request,  to  inform  him  of 
the  nature  and  effect  of  such  war- 
rant or  cognovit  before  the  same 
is  executed ;  which  attorney  shall 
subscribe  his  name  as  a  witness 
to  the  due  execution  thereof,  and 
declare  himself  to  be  attorney  for 
the  defendant,  and  state  that  he 
subscribes  as  such  attorney. 
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not  an  attorney,  attended  from  C/j/J  ^  Fither's  office  on 
the  defendant,  and  he,  by  flie  advice  of  Barratt,  gave  a  ' 
cognovit.  It  was  signed  "  tV.  TV.  Maton,  attorney,  Red 
Lion  Square;  S.  Barratt,  Red  Lion  Square."  There  was 
an  affidavit  of  the  plaintiff's  attorney,  and  Barratt,  and 
Mason,  from  which  it  appeared  that  Barratt,  on  behalf  of 
CU/i  ^  Fiaher,  went  to  Mason,  who  was  an  attorney,  and 
lived  next  door,  and  requested  him  to  attend  for  them; 
that  he  did  attend  for  them  at  the  house  where  the  de< 
fendant  was  in  custody,  and  explained  the  matter  to  the 
defendant,  and  asked  him  if  he  knew  what  be  was  going 
to  do,  and  told  him,  that,  if  he  did  not  pay  the  money  by 
the  second  day  of  tern,  he  might  be  arrested.  Mason 
swore  that  the  reaEon  wliy  he  did  not  add  to  bis  signature, 
"  attorney /or  defendant,"  was  because  be  was  not  his  re- 
gular attorney,     CUJl  Sf  Fisher  made  no  affidavit. 

BoLLAND,  B. — Mason  did  not  declare  himself  to  be 
attorney  for  the  defendant,  or  state  that  he  subscribed 
as  Buch  attorney,  either  verbally  or  on  the  cognovit. 
Neither  does  it  appear  that  Mason  attended  at  the  de- 
fendant's request. 
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defendant^  and  the  Court  would  not  set  the  warrant  of         1833. 
attorney  aside  (a). 


i/.  Williams. — Yes ;  they  discharged  the  rule. 

Bayley,  B. — And  a  strong  act  it  was. 

•/•  fVittiams. — Formerly,  cognovits  were  not  within  the 
rule.  In  Osborne  v.  Davis,  the  Court  said  that  it  would 
be  very  mischievous,  and  prevent  much  accommodation  to 
prisoDers,  if  the  defendant  must  have  his  own  attorney 
present.  Here  Barrattt  without  any  interference  of  the 
plaintiff's  attorney,  and  because  his  masters  are  both  out, 
asks  Mason  to  attend.  All  the  forms  have  been  substan- 
tially complied  with. 

F.  Pollock  and  Archbold,  in  support  of  the  rule,  upon 
the  intimation  of  Bayley,  B.,  abandoned  that  part  of  the 
rule  which  required  Fisher  to  give  up  the  bill  of  exchange. 

Bayley,  B. — I  think  the  cognovit  ought  to  be  set  aside. 
The  Court  ought  to  act  on  the  obvious  construction 
of  the  rule,  without  considering  whether  what  is  done  is 
equivalent.  The  rule  expressly  says,  that  the  cognovit 
shall  not  be  of  any  force  unless  there  is  present  an  attor- 
ney expressly  named  by  the  prisoner,  and  attending  at  his 
request.  Those  are  important  words.  The  only  person 
attending  as  an  attorney  is  Mason ;  but  there  is  nothing 
to  shew  that  he  was  expressly  named  by  the  defendant,  or 
attended  at  his  request;  and  therefore  there  is  not  a  sub- 
stantial compliance  with  the  rule.  It  has  been  argued, 
that,  according  to  Osborne  v.  Davis,  any  attorney  being 
present  is  a  sufficient  compliance.  I  cannot  help  thinking 
that  the  Judges,  in  deciding  that  case,  did  not  look  at  the 

{a)  Otbome  v.  Duvis,  4  Taunt.  707* 


FifBBm 
Nicholas. 
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e  of  the  rule,  because  nothing  it  said  about  tboM 
wordj.  The  old  rule  contained  the  Mine  vords  a»  the 
new  one.  I  think  that  if  the  Court  had  looked  at  those 
words  they  would  not  have  decided  without  maJung  Bome 
observadon  upon  them.  But  that  case  doea  not  go  the  full 
length  of  thU,  though  there  ia  no  distinction  in  substance. 
If  Fuher  at  Clfft  hod  attended,  that  would  have  been  a 
compliance  with  the  rule:  I  therefore  think  this  eognevit 
is  of  oo  force. 

VADQBAif,  B. — I  think  there  is  neither  ft  literal  nor  a 
substantial  compliance  with  the  rule.  We  shall  in  all 
CMH  have  to  say  whether  a  declaration  was  or  was  not 
niaile  at  the  time,  and  whether  the  attorney  slated  himself 
to  be  so, 

BoUiAHD,  B. — The  object  of  the  rule  was  to  protect 
pmons  in  custody.  There  is  no  imputation  of  any  fraud, 
but  we  can  only  look  to  the  rule.  The  defendant  should 
hare  an  attorney  present,  who  ia  named  by  him,  and  who 
can  inibnn  him  about  the  matter.  I  threw  out  that  the 
words  "  declare,  Ac."  are  equirocal:  I  should  have  said 
It  ought  to  appear  in  writmg,  if  I  bad  been  palled  npoo 
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tluB  was  nol  a  compliance  with  an  attorney  on  his  behalf,  to  be         1833. 

the  rule  of  Easter,  4  Geo.  2,  winch  expressly  named  by  him,  and  at-       ^     ■*    "^ 

declares  **  that  no  warrant  of  at-  tending  at  his  request  to  witness        Fisher 

tomey  executed  by  a  person  in  it;"  and  the  warrant  of  attorney      Nicholas. 

custody  of  the  sheriff,  &c.,  shall  and  the  proceedings  thereon  were 

be  valid,  unless  there  be  present  set  aside  as  irregular. 


Attorney-General  v.  Birch. 

XHIS  defendant  with  several  others,   who  had  been  a  defendant, 
served  with  process  out  of  the  Exchequer  at  the  suit  of  ^^nui^ed 
the  Attorney-General,  for  not  paying  taxes,  requiring  **?J*'^^'^' 
them  to  appear,  &c.,  appeared  in  Court  in  person,  alleg-  luitofthe  At- 

-^i_    ^  .1  ••II.  torney-General, 

ing  that  tney  were  too  poor  to  obtain  legal  assistance.         u  at  liberty  to 

It  was  stated  by  the  officer  of  the  Court,  that  the  book  JSS^d"|JtIl[ve 
was  at  the  office,  and  was  never  brought  down  to  Court;  hisappeannee 

entered  in  the 

and  that  the  defendants  must  either  appear  by  attorney,  proper  book  by 
or  get  the  leave  of  the  Court,  on  motion,  to  appear  in  outSw^necw/ity 

person.  of  an  order  of 

■^  the  Court  for 


that  purpose. 


John  Jervis,  amicus  curice,  mentioned  a  similar  case,  in 
which  he  said,  the  Court  had  ordered  the  officer  to  bring 
down  the  minute  book,  and  enter  the  appearance  of  the 
defendant  free  of  expense. 

Bayley,  B. — There  is  no  occasion  for  a  personal  ap- 
pearance here :  the  usual  course  is  to  enter  an  appearance 
m  the  book.  The  defendants  have  certainly  a  right  to  enter 
their  appearance  in  person  if  they  think  proper,  without 
an  order  of  the  Court.  Let  the  appearances  be  entered 
at  the  office. 
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sidue,  the  Court 
refuted  to  Mow 
iheiheriffio 


WOODGATE  V.  BaLUOCK. 

IVaTSON,  im  behalf  of  the  sheriff,  obtained  a  rule  niti 
to  amend  the  return  made  to  a  writ  of  venditioni  exponas, 

'  and  to  pay  a  sum  of  211.  5s.  lOd.  into  Court,  in  an  action 

'  brought  against  him  for  a  false  return. 

Hutchinson  shewed  cause,  and  contended  that  there 
was  no  precedent  for  such  a  motion.  A  writ  was  sent- 
to  the  sheriff  on  September  8th,  1832,  to  levy  36/.  1$>. 
Oa  September  1 5i\\,  he  seized  goods,  as  it  is  sworn,  to  the 
amount  of  63/.  9s.  ^d.  An  action  was  then  brought  against 
the  sherifF  for  an  excessive  levy,  and  for  misconduct  about 
the  sale,  and  for  extortion,  and  for  not  paying  over  the 
residue;  and  ihe  sherifT  has  pleaded  the  general  issue, 
and  the  cause  is  at  issue.  The  affidavits  disclose  a  case 
of  gross  misconduct  on  the  part  of  the  officers  in  squan- 
dering the  money  levied,  instead  of  satisfying  the  execu- 


fVatson  contrd. — Thia  is  not  a  motion  on  behalf  of  the 
officer,  but  the  sheriff.  In  Jefferys  v.  Sheppard{a),  the 
Court  allowed  the  sheriff,  who  was  sued  for  the  amount  of 
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was  informed  that  a  sum  was  due  for  duty,  which  had  not         1^3* 
been  paid,  and  the  sheriff  had  therefore  retained  money     woodoatb 
to  pay  the  duty :  it  has  been  since  ascertained  that  the       ^  *'- 
officer   was  misinformed.     There  are  also  several  sums 
charged  in  the  account,  as  for  possession  money,  &c., 
which,  though  reasonable  charges,  the  sheriff  could  not 
justify  in  an  action  for  extortion;  and  he  is  willing  to  pay 
a  sum  of  money  into  Court,  with  the  costs  of  the  action. 

Per  Curiam. — This  is  a  motion  really  made  on  be- 
half of  the  officer,  though  ostensibly  on  behalf  of  the 
sheriff.  The  plaintiff  complains  of  misconduct  in  the 
sheriff  or  his  officers;  he  has  a  right  vested  in  him  to 
recover  damages  for  the  injury  he  has  thereby  sustained, 
and  he  ought  to  be  at  liberty  to  try  that  action.  The  of- 
ficer has  given  security  to  the  sheriff,  and  there  is  no  rea- 
son why  the  Court  should  exonerate  him  from  liability. 

Rule  discharged,  with  costs. 


Hart  v.  Dally. 

J.  HE  issue  in  this  action  was  made  up  in  the  old  form,  iftheittueis 
with  a  memorandum  that  the  plaintiff  was  a  debtor  to  the   w?th  rti^mcmo- 
Kinir.  and  brought  his  bill  into  Court,  &c.,   the  action  «nd"™  fonncr- 

t       >         ^  ly  introduced, 

having  been  commenced  by  writ  of  summons.    The  de-  that  the  pUinttff 

1       ^  1  has  brought  hii 

claration  was  regular.  wu intoCourt, 

&C.,  it  is  irregu- 

Mansel  having  applied  for  a  rule  msi  to  set  aside  the  coiirtwiiicom- 
issue  on  the  ground  of  irregularity,  the  Court  desired  him  to  ^^^^t^^^^ 
call  on'the  other  side  to  strike  out  the  unnecessary  matter; 
but,  upon  application,  they  refused  to  do  so,  and  con- 
tended it  was  right:  the  Court,  thereupon,  granted  him  a 
rule  to  set  it  aside,  as  irregular. 

The  matter  was  afterwards  arranged. 
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1833. 
^"-^  Whitehead  and  Others, Assignees,  f.  Hughes. 

One  partner  WTHITEHEAD  and  Gr^^nuoof/ being  in  partnership 
names  ofhls  together  as  lime-burners,  Greenwood  became  bankrupt. 
eopatmers  m  le-  >pj,g  pj-egent  action  was  commenced  by  Whitehead  in  the 

gaL  proceed LngB,  '^  ' 

and  ihey  cannot  nsmes  of  the  assignees  and  himself  jointly,  without  the 

ings;  buttbe  conseut  of  the  assignees,  and  against  their  wish:  the  as- 

objerUiaiea  signees  having  received  from  the  defendant  117/.,    and 

tight  10  iw  in.  considering  that  the  defendant  had  paid  all  that  was  due, 

demnified  =  *^  ' 

againsi  ihe         but  fVhitehead  claiming  a  further  sum  from  him, 

W.  H-  Watson,  under  these  circumstances,  obtained  a 
rule  niai,  on  behalf  of  the  assignees,  for  staying  all  the 
proceedings,  with  costs. 

Cromplon  and  Sewell  shewed  cause;  and  contended 
that  the  solvent  partner,  being  obliged  to  join  the  assignees 
in  the  action  for  conformity,  was  under  the  necessity  of 
adding  their  names  in  this  action,  which  was  for  a  joint 
cause  of  action ;  and  that  it  would  be  a  very  hard  case  if 
one  partner,  by  colluding  with  the  defendant,  could  pre- 
vent the  other  partners  recovering  joint  property:  that  if 
the  assignees  had  any  remedy,  it  was  in  equity. 
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ner  ought  to  be  at  liberty  to  use  the  names  of  the  as-         1333. 
signees  in  this  action.  w'li^l^D 


Bayley,  B. — One  of  several  partners  has  a  right  to  use 
the  name  of  the  firm:  if  the  other  partner  objects,  he  has 
a  right  to  come  to  the  Court  for  security.  I  have  always 
understood  the  law  to  be  so.  The  rule  must  be  discharg- 
ed, with  costs,  as  it  was  moved  with  costs. 

Bolland,  B. — The  defendant  has  paid  117/.,  and 
fFhiiehead  dams  150/. 

Rule  discharged,  with  costs;  and  to  be  made 
part  of  the  rule,  that  the  assignees  should 
be  indemnified  against  the  action. 


V. 
HUGUEB. 


Gregory  q.  t.  v.  Elvidge.     Same  r.  Lambert. 

Same  v.  Willoughby. 

JlLATT  moveA  on  behalf  of  the  defendants  in  these  The  Court  will 

actions  for  a  rule  to  shew  cause  why  the  plaintiff  should  "^^^ffi*** 

not  give  security  for  costs.     It  was  sworn  that  those  and  ^f"  ^^^^^  ^ 

many  other  actions  had  been  brought  by  the  same  plain-  for  coits,  though 

tiff  and  the  same  attorney;  that  they  were  qui  tarn  actions  b^  i^,l'^5!|^,Md 

for   the  recovery  of  penalties   for  keeping  unlincensed  ^"•▼erygfea^ 

,  ,  *o  number  of  ac- 

places  for  dancing,  music,  &c. ;  and  that  the  plaintiff  was  tions  by  the 
a  man  of  straw,  who  lived  in  lodgings  of  2s.  a  week,  and  ""*  •«o">«y- 
would  not  be  able  to  satisfy  the  costs  of  the  actions  if  he 
failed  in  them. 

Bayley,  B. — Many  qui  tarn  actions  have  been  brought 
by  men  worth  nothing,  but  there  is  no  instance  of  their 
being  compelled  to  give  security  for  costs.     It  might  hap- 
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1833.        pen  ihftt  the  penalties  had  been  incurred,  but  that  tbeir 
^    "^      recover;  would  be  defeated  by  requiring  lueh  Mcurity. 

The  rest  of  the  Court  concurred. 

Rule  refuaed.- 


JOBNSON  V.  NbVISOH. 

niDutiMiea    X  HIS  was  an  application  on  the  part  of  the  defendant 

1  deed,  the  *B-  *^*^  *^ 

lue  m>y  ba        for  leave  to  change  the  venue  from  MidiBeiex  to  Stafford- 

peditdrcnm-    'AiVa     The  action  was  on  a  deed  against  the  defendant, 

"u^i^ttSS   "  aurety  for  securing  the  payment  of  lOOl.  to  the  plaintiff*. 

The  affidavit  in  support  of  the  motion  stated  that  six  wit- 

B  for  the  defendant,  necessary  and  material  to  proTe 


Sitting,  hubMn 


ing  tbac  then 

wu  >  good  d>-    called  any  witnesses,  they  would  also  come  from  Slaffbnt- 

fence  on  ttaa  nt- 

riu  wu  bold       tkh-ei  that  the  defendant  bad  a  good  defence  to  the  ae- 

poaiJre'KBUa^    tion,  inasmuch  as  the  principal  had  paid  to  the  plaintiff 

Jj^'^j^^^    sufficient  money  to  exonerate  the  defendant  from  hia  cove* 

fence.  nant. 

T&miituon  shewed  cause  upon  an  affidavit,  which  stated 


MICHAELMAS  TERM,  4  WILL.  IV.  261 

sary  to  swear  to  a  good  deFence,  it  should  be  stated  to  be         \S3'i. 
on  the  merits. 


Richards, — Every  case  of  this  sort  depends  on  its  own 
particular  circumstances.  It  is  not  denied  that  all  the 
witnesses  on  both  sides  reside  in  Staffordshire:  if  there 
were  only  a  preponderance  of  witnesses  in  favour  of  the 
defendant  resident  in  the  latter  county,  the  Court  would 
not  allow  the  venue  to  be  retained  in  Middlesex,  The 
defendant  is  merely  a  surety ;  and  we  shew  that  he  has  a 
good  defence  on  the  merits,  because  we  say  the  plaintiff 
has  been^paid  by  the  principal. 

Batlbt,  B. — I  think  the  affidavit  is  equivalent  to  swear- 
ing to  a  good  defence  on  the  merits ;  for  it  is  said  that  the 
deed  for  receiving  the  100/.  is  satisfied  by  payment. 

The  other  Barons  concurred. 

Rule  absolute:  the  costs  to  be  costs  in  the  cause. 


JoHN»o:f 

V. 

Netison. 


WORRALL  V.  DeAN£. 

JiUMFREY  shewed  cause  against  a  rule  which  had  A  motion  to  set 
been  obtained  by  Piatt  for  setting  aside  an  award,  on  the  made  under  an 
ground  that  the  submission  had  been  revoked  before  the  ?'^j"°^*.. 

^  Judge  must  be 

award  was  made.     The  application  comes  too  late.     The  m«de  promptly 
award  was  made  on  the  8th  of  April:  since  then  Easier  knows  of  the 
and  THnily  Terms  have  elapsed.     In  the  last  term  we  ^de^'^w^cre 
made  a  motion  for  an  attachment,  against  which  cause  was  *"*^^  *  motion 

y  ,  ''M  made  after 

shewn,  and  the  rule  was  discharged,  because  we  had  de-  two  terms  had 

elapsed,  the 
Court  discharg- 
ed It  with  costs, 

though  it  was  alleged  by  the  p^irty  moving,  that  be  did  not  believe  that  the  other  party  intended 

to  proceed  upon  the  award,  as  there  had  been  a  jprevious  revocation. 

VOL.  II.  T  D.  P.  C. 
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manded  too  tnucli.  It  appears  Ibey  knew  of  the  award 
Boon  after  it  was  made.  This  motion  was  not  made  till 
the  5tli  at  November.  He  cited  the  case  of  M' Arthur  t, 
Campbell,  in  the  King's  Bench  (a),  where  the  arbitrator 
awarded  himself  100  guineas,  the  sum  awarded  being 
only  6/.,  in  consequence  of  which  neither  party  took  it  up 
-^k  motion  in  Easier  Term  to  set  it  aside,  the  award 
hering  been  made  in  November,  was  held  by  Parke,  J., 
to  be  too  late;  anil  Emel  v.  Ogden  (i),  where  an  applica- 
tion in  the  next  term  was  held  too  late,  though  the  appli- 
cant was  misled  by  being  told  by  the  other  side  that  they 
intended  to  move  to  set  asiile  the  award,  and  never  did  so. 

Piatt,  in  support  of  the  rule. — We  could  not  foresee 
that  they  would  proceed  to  act  on  a  roid  award.  The 
motion  for  an  attachment  was  only  discharged  the  last  day 
of  last  term;  and  until  they  moved  we  had  no  idea  they 
would  attempt  to  put  the  law  in  motion.  The  particular 
mode  of  reference  is  material  to  be  attended  to.  There 
are  three  modes:  one  by  bond  or  agreement,  one  by  order 
of  a  Judge,  and  one  by  order  of  Nisi  Prius.  The  sub- 
mission in  this  case  was  by  order  of  a  Judge.  If  it  had 
been   by  order  of  Nisi  Prius,  that  being  equivalent  to  a 
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applying:  the  hardship  would  be  the  same  if  the  award         1833. 
had  been  wiibin  the  atatate  of  William  (0). 

Bayley,  B. — There  is  no  sufficient  reason  stated  for 
not  applying  earlier.  You  must  come  promptly.  If  the 
award  is  void,  you  need  not  have  applied. 

BoLLAND,  B. — It  appears  you  knew  when  the  award 
was  madOj  and  you  ought  to  have  applied  earlier. 

Rule  discharged,  with  costs  (6). 

(a)  9  &  10  Will.  3,  c.  16,  8.  IZ  Insist  rigidly  on   a    compliance 

(6)  In   Rawsthom  ▼.  Arnold^  6  with  the  rnle  as  to  time,  if  a  suffi- 

B.  ft  C  629,  Lord  Tenterden  in-  cient  ground  was  stated  for  ask- 

timated  that  the  Court  would  not  ing  indulgence. 


SouTER  V.  Watts. 

x^LAREJSON  had  obtained  a  rule  nisi  for  staying  the  Where  a  tccond 
proceedings  in  this  action  till  another  suit  between  the  broogbrfor  the 
same  parties  for  the  same  cause  was  disposed  of.  *^^^  cause  of 

»  *^  action,  whilst  a 

former  one  was 

BarsioUf  shewed  cause  on  an  affidavit  of  the  plaintiff,  ^ourUischarg- 
that  be  had  never  authorized  the  former  action,  which  was  ^^  "JH^^?' 

'  staying  the  pro- 

commenced  so  far  back  as  the  year  ISSS^  and  to  which  the  ceedings  in  the 
general  issue  was  pleaded,  and  nothing  further  has  been  upon  the  afflda- 

«»«"*»*•  tiff  disclaiming 

the  act  of  his 

Clarkson,  in  support  of  the  rule,  contended  that  the  bringing  the 
plaiotiiF's  remedy  was  against  his  attorney ;  the  defendant  ^^^  *^^^<'"* 
having  no  means  of  telling  upon  what  authority  the  action 
was   brought.     The  plaintiff  swears  he  merely  gave  his 
attorney  authority  to  write  a  letter,  but  not  to  sue. 

Batlet,  B. — Th^  comnnon  course  would  have  been  to 

t2 


CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

plead  in  abatement  the  pendency  of  the  former  action  ; 
then  ihere  would  have  hcen  no  costs  on  either  aide,  and 
the  defendant  might  have  failed,  if  it  did  not  appear  that 
the  plaintifF  brought  the  former  action.  The  defendant 
may,  perhaps,  have  a  remedy  against  the  attorney  for  hav- 
ing sued  him  improperly;  but  we  cannot  make  the  plaintiff 
discontinue  the  first  action,  fur  he  has  no  power  over  it: 
the  rule  must,  therefore,  be  discharged. 

Rule  discharged,  without  coats. 


HouaoN  V.  Terrall. 

The  Court  will  X  HIS  wBs  an  application  by  the  platnliff  against  his  at- 

compci  in  It-  tomcy,  Calling  on  him  to  shew  cause  why  he  should  not  pay 

I,v"lmoneS'th.  °^"  '°    *'''"   ^^^    *"™^   °*"   '^'-    ""'*    ^^^      "^'"^  *^'-  """  * 

lighi  10  which  gum  which  had  been   deposited  with  the  defendant  as 

theeiijienuof  Stakeholder,  OH  a  game  at  cricket;  and  the  plaintiff  bad 

meni'beiweM'  employed  the  attorney  to  recoverit  from  him  on  the  terms, 

■be  client  ■nd  ng  Jig  gwore,   of  payinf^  only   taxed  costs,  ond  that  the 
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Batlby,  B. — I  think  we  cannot  interfere.     You  must        1833. 
go  before  a  jury,  who  will  be  competent  to  decide  whether       hod»on 
there  was  such  an  agreement.  t    ra  l 

Rule  discharged,  with  costs  (a). 

(a)  See  Beal  v.  Langstaff',  2  Wils.d?!- 


Doe  d.  Fry  v.  Fry  and  Another. 

Addison  moved  for  an  attachment  against  the  lessor  The  capias 
of  the  pkintiff  for  nonpayment  of  costs,  the  defendants  SnT^pUinUff" 
having  got  a  verdict.    There  were  two  defences,  and  two  i,"J^n*^f„'|JJJ^^, 
consent  rules;  the  costs  were  taxed  on  one  rule.     The  issued  previoiu- 

,  ,  .        ly  10  moving  for 

question  was,   whether  it  was  necessary  that  a  captas  an  attachment 
should  previously  issue  either  against  the  lessor  of  the  JJ"^the  piafJ- 
plaintiff  or  the  nominal  plaintiff.  i»ff»  <^'  "<>»- 

•  ■  payment  of 

costs  to  the  de- 
fendant  after 

Bayley,  B. — You  cannot  have  a  capias  with  any  eficct:  verdict. 
you  may  take  a  rule. 

Rule  granted. 


Jones  t).  Key. 

J.  HIS  was  an  action  for  penalties  against  the  defendant  A  defendant, 
for  allowing  a  person  to  share  in  a  public  contract,  who  terms'to  "<  re- 
was  at  the  time  a  member  of  Parliament.   The  defendant,  J<>'n  ^^a^"/'  » 

'    not  bound  to 

being  under  terms  to  plead  issuably  and   rejoin  gratis,  J^i" »"  demur- 
pleaded  a  plea  of  a  prior  action  brought  for  the  same     Two  actions 

for  penalties 
having  been 
brraght  for  the  same  offence,  and  the  defendant  having  pleaded  the  prior  action  in  bar  of  the  se- 
cond, in  which  the  declaration  contained  six  counts,  the  declaration  in  the  former  action  contain^ 
ing  only  four,  a  Judge  made  an  order  that  two  of  the  counts  should  be  struck  out,  as  being  unne- 
cessary;  and  the  Court  refused  to  set  aside  that  order. 
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penalties.  The  decUrfttion  in  the  present  action  contain- 
ed six  coonts  for  different  penaltiet,  varying  the  mode  of 
stating  the  offence  according  to  the  terms  of  the  act :  the 
declaration  in  the  previous  action  contained  only  four 
counts  for  four  penalties.  The  plaintiff  demurred  to  the 
ptea,  and  demanded  a  joinder  in  demurrer;  and,  without 
ruling  the  defendant  to  join  in  demurrer,  signed  judgment 
for  want  of  a  joinder.  The  defendant  then  took  out  two 
summonses,  one  for  striking  out  two  of  the  counts  in  the 
declaration  in  this  action,  to  make  it  correspond  with  the 
declaration  in  the  former  action,  and  the  other  for  setting 
aside  the  judgment  for  irregularity  ;  and  Vaughan,  B., 
made  twoorders  for  those  purposes. 

Mantel  now  moved  to  set  aside  those  orders,  and  con- 
tended, first,  that  the  learned  Baron  had  no  authority  to 
strike  out  the  two  counts. 

Vauquan,  B. — It  appeared  to  me  that  all  the  coimta 
were  not  necessary. 

Batley,  B. — We  are  to  look  at  the  pleadings  and  par- 
ticulars united :  there  does  not  appear  to  me  to  be  any 
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nderation;  but  he  may  want  time  to  look  into  the  merits  of        1^33. 
a  demunrer.     '^  Rejoin*'  is  a  term  well  known,  and  applies 
to  a  rejoinder,  and  not  to  a  joinder  in  demurrer. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Anderdon  V,  Alexander,  Earl  of  Stirling;  sued  as 
Alexakdi^  Humphrey,  calling  himself  Earl  of  Stir- 
ling. 

JDlNOWLES  shewed  cause  against  a  rule  nisi  for  set-  Where  a  de- 
ting  aside  the  proceedings  to  outlawry,  which  had  been  io^eil^tlro- 
obtained  by  Taddy,  Serjt.,  on  the  ground  of  irregularity  f^^f  "fJ/?„7,^" 
— the  defendant  being  a  Scotch  peer,  and  not  liable  to  a  guiarity,  the  Uit 
capias.  The  capias  and  outlawry  described  him  as  "  Alex-  tions  being  in 
ander  Humphrey,  calling  himself  Earl  of  Stirling:'  There  Sn  be"ng  *"* 
was  an  affidavit  of  merits.    He  resisted  the  motion  on  two  ""*^*  »'  '**« 

commencement 

grounds:   Ist^  that  the  Court  would  not  try  a  question  of  of  Michaelmas 
peerage  upon  motion  ;  and,  2tidly,  that  the  defendant  was  too'^hteTit  not 
too  late  in  his  application  to  the  Court.     There  were  ^^^^^^^^^J^^^^ 
many  cases^  he  said,  in  which  the  Court  had  refused  mo-  was  not  ap- 
tions  to  discharge  out  of  custody  peers  who  had  been  ar-  first  commence- 
rcsted,  upon  the  ground  that  they  ought  to  plead  their  ^edin^^X^on 
privilege  in  abatement;  and  where  the  Court  interfered  it  the  contrary 

J     «     -  ,  ,  ,  there  being  rea- 

had  always  been  in  respect  of  an  undisputed  title,  with  son  to  leiieve 
only  one  exception,  that  of  the  present  defendant,  who  was  onus  lying  on 
dbcharged  by  the  Court  of  Common  Pleas  from  a  capias ;  J^*  f *^"th^"\ 
but  the  effect  of  that  decision  was  overturned  by  the  sub-  was  ignorant  of 
sequent  decisions  of  the  same  Court,  which  afterwards  re- 
fused to  discharge  this  defendant  from  a  ca.  sa.  under 
which  he  had  been  taken  in  execution  (a).     The  defen- 
dant had  in  more  than  one  case  unsuccessfully  pleaded  his 
peerage ;  once  in  this  Court,  in  Stirling  v.  Clayton  (6), 

(a)  8  BiDg.  65, 416;  9  Id.  412.  (6)  1  Crorap.  &  Mee.  241. 
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where  he  was  plaintifT,  the  derendant  pleaded  in  abate- 
ment that  he  was  not  Earl  of  Atiriing,  to  which  the  plain- 
tiff replied  that  lie  was;  but  ihe  Court  held  the  replica- 
tion  to  be  bad,  because  it  di  J  not  ^hen  them  bow  be  waa 
intitled.  He  now  came  before  the  Court,  therefore,  in 
the  character  of  a  person  who  had  twice  failed  in  his  en- 
deavours to  prove  his  peerage  i  but  at  all  events  he  was 
too  late  in  his  apphcation,  because  the  capias,  which  was 
the  foundation  of  the  outlawry,  was  issued  as  far  back  as 
November,  1832,  and  the  plaintiff's  attorney,  shortly  be- 
fore it  was  issued,  called  at  the  defendant's  house,  saw  his 
son,  and  told  him  he  was  about  to  bring  an  action  against 
bis  father  upon  two  bills  of  exchange  of  1500/.  each,  and 
the  eon  said  he  would  acquaint  his  father  with  it ;  and  the 
plaintiff's  attorney  called  again  in  the  Spring  of  1833,  and 
told  two  sons  of  the  defendant  that  the  proceedings  were 
in  progress.  The  defendant,  in  his  affidavit,  did  not  swear 
precisely  that  he  was  unacquainted  with  the  proceedings 
until  lately,  however  he  might  wish  the  Court  to  infer  that 
to  be  the  fact.  He  swore  that  he  had  been  informed 
within  a  few  days  past  that  the  plaintiff  had,  in  Novem- 
ber, 1832,  made  an  affidavit  of  debt  against  him  in  2300;., 
to  hold  him  to  bail  as  a  commoner,  but  that  no  further 


MICHAELMAS  TERM,  4  WILL.  IV.  S69 

ed  for  was  too  critical ;  that  the  word  "  proceeding"  must  be        1833. 
taken  to  mean  "  proceedings;"  and  that  the  aflSdavits  must      amderdom 
be  construed  to  mean   that  the  defendant  was  not  ac-  9. 

.110  1  Alexander. 

quainted  with  any  of  the  proceedmgs  until  the  Saturday 

before  the  motion  was  made.     The  proceedings  in  the 

outlawry  were  not  completed  till  August;  and  he  said  it 

had  never  been  decided  that  a  party  was  precluded  from 

moving  because  the  long  vacation  was  suffered  to  go  by. 

Baylby^  B. — It  has  been  so  held;  because  now  a  party 
might  be  moving  after  judgment  and  execution. 

Lord  Lyndhurst^  C.  B.,  said  he  had  no  doubt  upon  the 
point.  A  capias  was  issued  against  the  defendant  in  No* 
vember,  1832,  and  that  capias  was  the  foundation  of  the  pro- 
ceedings to  outlawry,  which  the  defendant  now  sought  to 
set  aside;  and  the  objection  was  to  this  writ  of  copta^,  which 
it  was  said  would  not  lie  against  the  defendant.  It  there*- 
fore  lay  upon  the  defendant  to  shew  that  he  knew  nothing 
of  that  writ  until  a  little  before  the  application  to  the 
Court ;  but  so  far  from  satisfying  the  Court  of  that  fact, 
it  neither  appeared  to  the  Court  that  he  did  not  know  of 
it,  but  it  rather  appeared  from  the  whole  of  the  affidavits, 
(hat  he  did  know  of  it.  The  rule  must  therefore  be  dis- 
charged, with  co6t8. 

Rule  discharged,  with  costs. 


Dann  r.  Crease. 

JtltRLE  moved  for  a  rule  nisi,  for  reviewing  the  Master's  in  an  acUon  of 
taxation,  under  these  circumstances: — This  was  an  action  Jy  glte  5o5.^"" 

damages  on  the 
first  count,  and 
1001.  damages  on  the  other  nine  counts,  one  of  which  latter  counts  was  held  bad  in  error;  and  the 
plaiatiff  agreed  to  remit  the  100/.  damages:— /feM,  that  he  thereby  gave  up  all  the  cosU  on  the 
lut  nine  counts. 
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of  Blander — there  were  ten  counts  in  the  declaration.  The 
jury  gsYe  a  verdict  on  the  first  count,  with  501.  damages, 
and  oa  the  other  counts,  100/.  A  writ  of  error  was  after- 
wards brought  in  the  Exchequer  Chamber,  on  the  fifUi, 
sixth,  and  seventh  counts.  Tlie  costs  had  been  taxed  ge- 
nerally on  all  the  counts  at  1047.  The  Court  of  Exchequer 
Chamber  was  of  opinion  that  the  seventh  count  could  not 
be  sustained,  and  a  centre  de  nova  was  about  to  be  award- 
ed, when  it  was  agreed,  by  leave  of  the  Court,  that  the 
plaintiff  sliould  enter  a  remittitur  as  to  all  the  counts  ex- 
cept the  first,  and  keep  his  verdict  upon  that  for  the  50iL 
It  was  contended  by  Erie,  that,  as  the  whole  judgment 
would  have  been  reversed,  and  a  venire  de  novo  awarded, 
unless  the  plaintiff  had  remitted  his  damages  as  to  the  last 
nine  counts,  and  as  the  costs  were  entire  on  the  whole 
record,  the  plaintiff  could  not  be  entitled  to  costs  on  the 
last  nine  counts,  and  that  the  Master's  taxation  which 
gave  bin  the  costs  of  three  counts  was  erroneona.  The 
order  of  the  Court  of  Exchequer  Chamber  was,  that  the 
judgment  on  the  first  count  should  be  affirmed  and  enter- 
ed up  for  50/.,  and  the  judgment  reversed  as  to  all  the 
olber  counts,  and  a  remittitur  entered.  The  Court  granted 
a  rule  nut  for  reviewing  the  taxation,  and  for  deducting  tiie 


laCHABLMAt  TREM 9  4  WILL.  IT. 


2T1 


dsnitioii ;  only  one  count  was  bad,  and  we  were  entitled  to  IS33. 
nftffwi^l  damaget  on  all  the  good  counts.  Upon  the  face  of 
the  record  there  could  be  no  error  in  claiming  costs.  The 
bai^ain  was  made  in  the  Exchequer  Chamber;  how  can  an 
application  be  made  here  about  it?  Assuming  that  the 
jury  did  right,  the  defendant  would  have  had  to  pay  the 
costs  of  the  second  trial.  They  should  have  expressly  sti- 
pulated about  the  costs  as  well  as  the  damages.  He  cited 
Adams  v.  Meredew  (a). 

Batlbt,  B. — If  the  Court  had  set  aside  the  verdict  as 
to  the  nme  counts,  would  not  the  whole  cause  have  gone 
to  trial?    The  bargain  about  the  damages  means  the 
damages  and  every  thing  connected  with  them.  You  can- 
not be  entitled  to  have  costs  taxed  upon  counts  on  which 
you  are  not  entitled  to  any.    You  ought  to  have  no  costs 
of  the  issue.    Upon  a  second  trial  you  would  not  have  the 
coats  of  the  first  trial  as  you  have  now.  We  cannot  specu- 
late that  you  would  have  the  same  verdict  on  the  second 
trial.     The  whole  judgment  must  be  reversed  as  to  the 
costs,  because  they  are  taxed  entire.    The  case  cited  is 
an  authority  against  the  plaintiff:  it  shews  that  a  party 
ought  to  be  restored  to  aU  that  he  has  lost ;  here  he  has  not 
been.   Here,  the  verdict  on  the  nine  counts  cannot  be  sus- 
tained as  to  any  of  them,  because,  the  damages  being  en- 
tire, there  must  be  a  venire  de  novo  on  those  nine  counts. 
Tlie  second  jury  might  give  only  one  shilling,  or  a  verdict 
upon  some  of  the  counts,  or  1000/.    The  plaintiff  sub- 
mitted to  have  the  100/.  damages  remitted:  the  costs  are 
appendant  to  them,  and  properly  resulting  from  them.  The 
plaintiff  has  judgment  on  the  first  count,  and  entire  costs  as 
to  all :  but  as  to  part  he  is  clearly  not  entitled  to  them. 
The  damages  are  the  peg  on  which  you  are  to  hang  the 

(fl)  3y.  &J.419. 
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1833.        costs.    The  costs  must  be  rererred  back  to  the  Master, 
who  will  say  what  coats  are  applicable  to  the  nine  counts. 

Creisb.  Vaughan,  B. — If  you  elect  to  remit  the  damages,  you 

remit  the  costs. 

BoLLANO,  B. — 1  am  of  the  same  opinion.  In  Bird  v. 
Appleton^a)  it  was  held,  that,  where  a  venire  de  novo  was 
awarded,  and  the  verdict  was  for  the  plaintiff  on  the  second 
trial,  and  the  jury  again  found  for  him  on  the  third  trial, 
he  was  only  entitled  to  the  costs  of  the  last  trial,  unless  it 
was  otherwise  expressed  in  the  rule  granting  the  new 
trial;  and  in  Edwards  v.  Brown {b),  where  a  venire  de 
novo  was  awarded,  it  was  held,  that,  though  the  plaintiff, 
having  tiad  a  verdict  on  the  fir^t  trial,  succeeded  again  on 
the  secgnd,  yet  that  he  was  not  entitUd  to  the  costs  of  the 
first  trial. 

Rule  absolute,  without  costs — nothing  being 
said  in  the  rule  about  them. 


(<■)  1  Eut,  1 1 1 


{b)  1  C.  ft  J.  354. 


V. 

Blakk. 
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▼erdict  for  2001.,  subject  to  be  reduced  to  Is.  upon  the  1833. 
defendant  delivering  up  the  goods  for  which  the  action  b^^^I^id 
was  brought;  a  rule  of  Court  was  drawn  up  to  that  effect 
by  consent  of  the  parties,  to  which  the  attomies  were  par- 
ties, and  the  defendant  undertook  to  deliver  the  articles, 
and  261.  were  to  be  deducted  from  the  costs,  which  the 
defendant  would  ultimately  have  to  pay.  That  rule  was 
dated  June  14th.  The  plaintiff  petitioned  the  insolvent 
Court  in  August,  and  came  up  to  be  heard  on  the  4th  of 
November,  and  on  that  day  Adcock  was  appointed  as* 
signee,  and  immediately  gave  notice  verbally  to  the  de- 
fendant and  bis  attorney,  that  he  claimed  the  goods,  and 
reqmred  them  to  be  delivered  up  to  him.  The  plaintiff's 
attorney,  on  the  6th,  sent  a  written  notice  to  the  defen- 
dant's attorney  not  to  deliver  up  the  goods  to  any  body  but 
himself,  as  he  had  a  lien;  but  it  appeared  that  the  notice 
was  not  received  till  the  7th,  and  the  goods  had  been  de- 
livered up  to  the  assignee,  Adcock,  on  the  previous  day. 

Kelly,  for  the  assignee,  shewed  cause,  and  contended 
that  the  dates  of  the  different  transactions  were  an  answer 
to  the  motion,  but  that  the  assignee,  not  being  a  party  to 
the  action,  the  Court  had  no  jurisdiction;  and  that  if  he 
had  improperly  possessed  himself  of  the  goods,  an  action 
would  lie  against  him,  but  the  Court  would  Qot  make  an 
order  upon  him.  Even  supposing  that  the  assignee  had 
improperly  got  possession,  the  Court  would  have  no  juris- 
diction over  him. 

Bayley,  B. — If  the  plaintiff  had  continued  solvent,  the 
Court  might  have  attached  the  defendant  for  not  deliver- 
ing up  the  goods. 

Kelly. — Supposing  the  defendant  had  conspired  to  de- 
liver up  the  goods  fraudulently,  in  order  to  defraud  the 
attorney  of  his  lien,  the  Court  would  have  had  no  power 
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OTer  the  third  person ;  an  attorney  or  cberiff  would  be  an- 
swermbleaod  liable  to  the  sutnnuvry  prooesi  ofthe  Court.  It 
Blight  be  m  case  iii  which  the  IjiKJvent  Court  might  act  sum- 
tnarily.  Adcoek  is  the  answerable  assignee.  The  property 
by  the  assignment  vested  in  him,  and  this  Court  cannot  dis- 
pose of  the  inioWent's  property  upon  motion.  This  is  an  ap- 
plication not  on  behalf  of  the  plaintifif,  but  of  his  attorney: 
he  says  that  his  client  has  obtained  a  verdict  substantially 
for  die  goods,  and  that  be  has  a  lienj  but  he  can  only 
daim  after  notice :  but  tbe  notice  was  not  received  till  after 
the  goods  bad  been  delivered  up.  If  tbe  attorney  bad 
iaproiwriy  delivered  up  the  goods,  he  did  it  at  his  peril; 
but  if  a  defendant,  or  his  attorney,  pays  the  debt  in  a  law- 
liil  way,  neitber  is  liable  to  tbe  plaintiff's  attorney :  here 
they  acted  bond  fide,  and  the  claim  was  for  a  general  ba- 
lance. 

June*  appeared  for  two  of  tbe  defendants. 

Bompat,  Serjt.,  in  support  of  the  rule. — No  party  can 
deliver  up  goods  or  money  in  fraud  of  the  attorney. 
We  claimed  a  general  balance.  The  delivering  up  of  these 
goods  to  the  assignee  is,  in  effect,  a  fraud  on  (be  attorney. 
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known  that  delivering  up  the  goods  would  be  in  fraud  of         1^33. 
the  attorney's  lien.     Knowledge  is  equivalent  to  notice.  bloompield 


Lord  Lykdhurst^  C.  B. — It  is  necessary,  firsti  to  shew 
Uut  notice  was  given,  or  some  case  of  fraud  between  the 
defiendant  and  plaintiff  to  defraud  the  plaintiff's  attorney 
of  his  costs.  As  to  the  notice,  it  was  not  sent  till  after 
the  goods  had  been  delivered  up;  and  as  to  fraud,  that  is 
necessary  to  be  shewn,  according  to  Young  v*  Red/tead. 
As  to  the  S6/.,  it  was  allowed,  on  the  understanding  that 
the  articles  were  to  be  delivered  to  the  plaintiff  personally, 
and  not  to  the  attorney;  and  when  they  were  delivered  to 
the  assignee,  they  were  delivered  to  the  plaintiff's  repre* 
sentative,  who  was  entitled  to  have  theui. 

Bayley,  B. — The  verdict  was  to  be  reduced  to  nominal 
damages,  upon  re-delivering  the  articles  to  the  plaintiff; 
that  must  mean  to  the  party  who  previously  had  possession 
of  them.  It  was  agreed  that  261.  should  be  deducted  out 
of  the  costs,  because  it  was  contemplated  that  the  goods 
would  be  delivered  up  to  the  plaintiff;  and  to  make  up  for 
that  the  plaintiff  undertakes  to  pay  that  sum ;  so  that  for 
that  sum  the  defendant  looked  to  the  personal  responsi- 
bility of  the  plaintiff.  I  think  the  assignee  is  not  liable  to 
the  attorney's  claim. 

Rule  discharged,  without  costs;  though  moved 
for  with  costs,  Lord  Lyndhurst  saying  the 
rule  was  not  inflexible. 


V, 

Blaki. 
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Smith  v.  Calvert. 

A  [)BriT»rrened.  ^.  JONES  obtained  a  riile  nisi  for  discharsins  the  de- 

on  on  attach-        „      ,  _  ,       .       .       .        ,  . 

mrnt  for  diM-     fenoant  out  oF  custody,  lie  having  been  taken  on  an  at- 

ruieorcouit  la  tAchment.     The  objection  was,  that  the  affidavit  on  which 

not  paying  cwM  (he  attachment  had  been  obtained  stated  that  a  true  copy 
pursuant  taa  ' 

Maitei'a  aOaea-  of  the  original  rule  and  allocatur  had  been  served,  but  the 

ciiar^ed'  ii  ap-    defendant's  name  was  there  written  Calver  instead  of  CaU 

VT"^J^'w  t-  "*'"''  ""''  ^^^  name  to  the  allocatur  was  Day  instead  of 

tea  instead  of        Dax. 
Calvert,  and  tbc 
name  of  the 

"w«"  w  Miller  shewed  cause,  and  cited  Shaw  v.  Tytherlcigh  {a). 

Bay  initead  of  ||„d  Wilsott  V.  Stafford  {b),  to  shew  that  the  variance  in  the 
name  of  the  defendant  was  immaterial.  It  is  sworn  that 
the  defendant  promised,  when  he  was  served,  to  call  and 
pay. 

Lord  Lyndhubst,  C.  B. — The  copy  is  imperfect  in  two 
respects.  It  is  ihe'same  as  if  it  had  not  been  signed  at 
all;  and  it  is  sworn  to  have  been  a  true  copy  that  was 
served.  The  rule  must  be  absolute  with  costs:  not  to  give 
costs  in  this  case  would  be  a  bounty  upon  negligence. 
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Iggulden  v.  Terson.  ' 

Jl  HESIGER  shewed  cause  against  a  rule  which  bad  An  adminiatni. 
been  obtained  by  Halcomb,  calling  on  the  plaintiff  to  the  general  it- 
shew  cause  why  a  rule  of  Court  of  the  12th  of  June  ZJnutra^i 
should  not  be  amended,  by  insertincr  that  each  party  should  ^"^  tucceedi  on 

,  ®  .  fr       J  the  latter  plea, 

pay  his  own  costs.     The  action  was  against  the  defendant  is  entiUeU  to  the 
as  executor;  he  pleaded  the  general  issue  and  pleni  ad-  Se  wTuie!*^  ^ 
minisiravil;  and  both  issues  were  found  for  the  plaintiff.      ^?  ^^f "^^ 

^  required  from 

A  motion  having  been  made  to  set  aside  the  verdict^  it  was  counsel  as  to 
agreed  that  the  defendant  should  take  judgment  of  assets  tween  them. 
quando  acciderint;  after  two  attendances  before  the  Mas- 
ter the  rule  was  drawn  up  and  settled  by  him,  that  the 
ferdict  for  the  plaintiff  on  the  second  issue  should  be  set 
aside  and  judgment  taken  for  921.  quando;  he  contended 
that  the  defendant  was  not  entitled  to  have  the  rule  altered 
so  as  to  give  him  his  costs : — and  that  as  the  case  was  fully 
gone  into,  the  Master  and  his  decision  could  not  now  be 
impeached. 

Haleomb^  contrd,  contended  that  there  was  an  offer  that 
each  party  should  pay  his  own  costs. 

Bayley»  B. — There  is  no  affidavit. 

Halcomb. — It  is  irregular  to  have  an  affidavit  from 
counsel.  The  verdict  on  the  second  issue  beincf  wronir. 
we  were  entitled  to  a  new  trial  on  both  issues.  Upon  a 
judgment  of  assets  quando^  the  defendant  as  executor  was 
not  liable  to  costs. 

BaYLEY,  B. — Upon  the  trial,  there  was  an  improper  re- 
salt;  for  the  verdict  ought  to  have  been  for  the  defendant 
on  the  plea  of  pleni  administravit;  and  then  he  would  have 
had  the  general  costs  of  the  cause.  The  rule  must,  there- 
fore, be  absolute,  unless  the  plaintiff  consents  within  a 
week. 

No  costs  on  either  side. 

VOL.  IK  U 
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1833. 

Keep  v,  Biogs  ami  PococK.  Mestayer  v.  Bigqs. 
Since  ihe  Uni-  JmANSEL  had  obtained  a  rule  nisi,  for  Eett'mg  aside  the 
ccH  Act°Bn'«i-  '"■'*  oi capias  issued  in  the  above  causes  for  irregularity; 
lorney  sued  ^iid  also  that  the  bait-bonds  given  by  the  defendant  Biggt 
viicged  perton  to  the  Constable  of  Dover  Castle  should  be  delivered  up 
own  piiviiege,  to  be  Cancelled;  and  that  he  should  be  discharged  on  filing 
'rrts^td.""  *"  common  bail ;  and  that  the  plaintiff  should  pay  the  costs 
occasioned  by  the  arrest. 

The  irregularity  was,  that  Biggs  was  an  attorney,  and 
had  been  arrested  on  the  joint  process  in  the  first  action, 
and  at  the  same  time  detained  upon  another  writ  in  the 
second  action.  The  question  had  been  argued  before 
Mr.  Justice  Parke  at  Chambers,  who  was  of  opinion  that 
the  attorney  was  privileged;  but  he  referred  it  to  the 
Court. 

FoUett  now  shewed  cause. — Before  the  Uniformity  of 
Process  Act,  an  attorney  sued  with  a  person  not  privileged 
lost  his  own  privilege.  He  cited  Roberts  v.  Mason  {a), 
where  the  defendant  was  sued  with  his  wife,  and  was  held, 
on  that  account,  not  to  be  entitled  to  his  privilege;  and 
Unit's  \.   n'illn,i<h).   tlial  HT)   nltorreyin  cnMculv  for  debt 


MICHAELMAS  TERM,  4  WILL.  IV.  379 

could  sue  both  by  the  same  process,  the  privilege  of  the  IBdd. 

attorney  was  not  lost.  Before  the  act,  he  must  have  been 
sued  by  a  different  process,  but  now  the  same  process  can 
issue  against  both.  The  act  expressly  says  that  one  may 
be  arrested  and  one  served,  so  that  there  could  be  no  dif- 
ficuky  in  issuing  a  capias  against  both.  Mr.  Justice 
Parte,  at  Chambers,  expressed  an  opinion  that  the  at- 
torney ought  only  to  have  been  served. 

The  judgment  of  the  Court  was  deferred,  that  Mr.  Jus- 
rice  Parke  might  be  conferred  with ;  and  on  a  subsequent 
day  Lord  Lyndhurst  delivered  the  opinion  of  the  Court, 
that  an  attorney,  when  sued  with  another,  is  not  now 
liable  to  be  arrested ;  because,  under  the  new  act,  there  is 
a  means  by  which  one  may  be  arrested  and  the  other 
served  upon  the  same  process ;  and  that  the  rule  should 
therefore  be  made  absolute. 

Rule  absolute. 


Fisher  v.  Beorez. 

X  HIS  was  a  rule  which  had  been  obtained  by  Peters-  The  priTiiege  of 
dorj,  on  behalf  of  the  defendant,  calling  on  the  plaintiff*  l74l*|"  hicITu 
and  the  sheriff*  to  shew  cause  why  the  capias  ad  satisfa"  «"owed  lo  am- 

,  ^  Mr  tf         bassadora*  ter- 

et^iM&iTi,  under  which  the  defendant  had  been  arrested,  vams,  is  the  pri- 
should  not  be  set  aside,  and  the  money  deposited  by  the  servwitTu^of  * 
defendant  in  the  hands  of  the  sheriff*  returned,  on  the  ^^e  ambassador; 

'  and  if  the  latter 

ground  that   the  defendant  was  privileged  from  arrest,  does  not  inter- 

The   affidavit  stated   that   the  defendant   was  a  servant  wuinot grant 

of  the  Bavarian  ambassador— that  he  was  first  singer  in  fendln^whlThas 

the  Bavarian  chapel,  and  sung  solos — that  it  was  his  duty  ^^*"  arrested, 

unless  he  shews 

to  attend  there  on  Sundays  and  Good  Fridays — that  he  a  clear  case  of 
had  for  the  last  fourteen  years  been  constantly  in  the  ser-  Zm'^tXcttl^nt 
vice  of  his  Excellency—that  he  received  30/,  a-year  for  !""  *"**^"  ■  ***'" 
his  services — that  he  was  paid  by  quarterly  payments  by 
the  cashiers  to  his  Excellency— that  he  was  bound  to  attend 


uS 
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IP33.        whenever  he  was  called  on  to  do  so,  and  that  he  believed 
no  other  person  was  competent  to  sing  the  solos. 


for  the  sheriff. 

It  was  contended  for  the  plaintifT,  that  the  defendant 
had  not,  in  point  of  form,  brought  himself  wilhin  the 
statute  of  Anne—that  he  did  not  say  he  was  a  domestic 
servant,  but  only  a  servant.  It  was  observed,  that,  since 
Queen  Anne's  lime,  many  applicalions  had  been  made 
to  the  Court,  none  of  which  had  been  successful,  and 
that  in  every  case  the  service  appeared  to  have  been 
colourable  to  avoid  the  payment  of  debts.  The  statute  (a) 
mentions  "  domestic  servant,"  and  it  is  declaratory  of  what 
the  common  law  was.  The  defendant  has  no  real  dudes 
to  perforin  except  singing,  and  (hat  is  in  the  way  of 
his  profession ;  for  it  is  sworn  be  is  a  singer  by  pro- 
fession, that  he  gives  lessons,  that  lie  is  a  vender  of 
music,  and  makes  some  thousands  a-yearby  his  business; 
and  he  admits,  in  bis  own  affidavit,  that  he  was  arrest- 
ed as  he  was  going  to  the  Opera  House  to  superintend  his 
benefit   there.     The   ambassador  lives   a  mile  from  the 
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the  sheriff's  officer  to  know  if  the  defendant  meant  to  apply         1833. 
to  the  Court,  he  said  lie  did  not ;  and  then  the  officer  paid        f»her 

oyer  the  money.     There  are  no  affidavits  from  the  ambas-  f- 

Begrez. 

Mdor,  for  he  has  been  applied  to^  and  refuses  to  interfere. 

jP.  Pollock  and  Pelersdorff,  in  support  of  the  rule. — 
With  respect  to  the  lateness  of  the  application^  the  money 
was  not  paid  over  till  the  4th*of  November,  and  the  ap- 
plication was  made  on  the  5th.  The  sheriff  had  notice  of 
the  defendant's  privilege  before  he  was  arrested,  and  the 
name  was  in  the  list  of  privileged  persons  in  the  sheriff's 
office.  When  the  defendant  was  arrested  he  protested 
against  it;  and  on  the  27th  of  September  a  notice  was  given 
to  the  sheriff  that  the  Court  would  be  applied  to.  Where 
proceedings  are  void,  no  lapse  of  time  can  validate  them. 
The  defendant  is  clearly  privileged ;  the  affidavits  state 
distinctly  that  he  is  in  the  service  of  the  ambassador :  he 
has  been  attending  constantly,  for  fourteen  years,  except 
on  two  occasions,  when  he  was  ill ;  and^the  ambassador  has 
no  other  chapel,  and  it  is  used  as  his  domestic^  chapel. 
It  is  not  necessary  that  he  should  be  a  domestic  servant ; 
ambassadors  and  their  servants  were  privileged  at  common 
law  independently  of  the  statute.  The  name  has  been 
returned  to  the  sheriff's  office ;  which  it  could  not  have 
been,  unless  it  had  been  considered  that  he  was  entitled 
to  his  privilege ;  and  he  swears  he  is  liable  to  be  constantly 
called  on. 

Lord  Lymdhurst,  C.  B. — The  service  appears  to  me 
to  be  merely  colourable.  It  is  sworn  that  the  defendant 
is  a  singer  and  composer,  and  makes  a  large  sum  annually 
by  business.  I  am  not  satisfied  that  the  chapel  is  the 
property  of  the  Bavarian  minister:  it  is  not  called  the  do- 
mestic chapel  of  the  ambassador;  and  the  money[colIected 
at  the  door  goes  to  defray  the  expense. 
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Bayley,  B. — The  privilege  is  not  of  (he  servant,  but 
of  the  ambassador.  This  motion  is  not  made  on  behalf  of 
the  ambassador,  or  any  one  connected  with  him,  but  on 
the  behalf  of  the  defendant  only.  Though  he  says  he  is 
liable  to  be  called  on  at  any  time,  he  does  not  shew  (hat 
he  has  ever  been  called  on  by  the  ambassador ;  neither 
does  he  shew  how  he  was  hired,  or  indeed  any  hiring,  by 
the  ambassador,  though  peculiarly  within  his  own  know- 
ledge.    I  think  the  rule  should  be  discharged. 

BOLLAND  and  Gurney,  Barons,  concurred. 

Rule  discharged  (a). 

(a)  See  Fuher  t.  Begret,  ante,  Vol.  1,  p.  588. 


WiGLEY  V.  Edwards. 
JtIGHI'MAN  obtained  a  rule  nisi  for  setting  aside  the 


ihe  bail-piece  la    luity. 
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had  no  right  to  treat  it  as  a  nullity,  and  take  proceedings         1833. 
on  the  bail-bond.     He  cited  Rex  v.  Sheriff  of  Middlesex^      "T""' 
in  a  cause  of  Duncombe  v.  Crisp  (a),  and  Bell  t.  Fos-  f- 

/,v  Edwards. 

ter  (b). 

Lord  Lyndhurst^  C.  B. — The  distinction  is  this: — In 
the  King's  Bench  you  put  in  bail  at  the  Judge's  cham- 
bersy  and  the  bail-piece  is  filed  there;  in  this  Court  it  is 
taken  away  and  filed  with  the  filacer.  The  notice  in  the 
King^s  Bench  does  not  say  it  was  filed  with  any  particular 
Judge;  therefore  it  is  not  necessary,  in  this  Court,  to  say 
"filed  with  the  filacer."  If  not  necessary  in  the  King's 
Bench,  it  cannot  be  so  here.  I  consider  it  to  be  wholly 
unnecessary :  it  is  so  stated  in  Mr.  Price^s  book.  It  was 
at  most  a  mere  informality,  and  the  parties  have  been  put 
to  expense  unnecessarily. 

Bayley,  B. — We  have  been  endeavouring  to  make  the 
practice  uniform.  In  the  Kings  Bench  and  Common 
Pleas  it  is  admitted  the  proceeding  was  correct,  and  there 
is  no  authority  in  this  Court  to  shew  it  was  wrong.  There 
is  only  one  place  at  which  the  bail-piece  can  be  filed.  The 
affidavit  does  not  state  that  the  proceedings  on  the  bail- 
bond  were  taken,  because  it  was  believed  that  the  prac- 
tice was  as  is  now  contended  for.  It  is  quite  inconsistent 
with  principles  of  justice,  that  parties  should  look  with  an 
evil  eye  at  proceedings  and  notices,  in  order  to  find  some 
ground  of  objection,  where  they  understand  tiie  purport 
of  them.  The  rule  must  therefore  be  absolute,  with  costs. 

Rule  absolute,  with  costs. 

Lord  Lyndhurst,  C.  B.— In  future,  it  is  to  be  under- 
stood that  it  is  not  necessary  that  it  should  form  part  of 
the  notice  to  shew  where  the  bail-piece  is  filed  (c). 


(fl)  AnUy  p.  6.  (6)  Ante,  Vol.  1,  p.  271. 

(c)  Sec  Pclcrsdorff's  Law  of  Bail,  293. 
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Perrott  V.  Dbane. 
,   J.  HE  defendant,  who  liad  heen  brought  up  before  under 

the  Lords'  Act,  an<l  had  his  Eizty  days  allowed,  waa  now 
-  again  brought  up,  not  having  filed  his  schedule  within  the 

time. 

Erie,  for  the  prisoner. — Before  the  sixtj  days  expired, 
the  defendant  applied  to   the  Insolvent  Court,  and  made 
.  the  usual  assignment  of  all  his  property.     That  is  his  ex- 
cuse for  not  having  filed  his  schedule  in  this  Court. 

PoUeit,  contrA,  contended  that  (he  Lords'  Act  was  para- 
mount to  the  Insolvent  Debtors'  Act.     There  is  a  case  in 
the  King's  Bench,  where  the  party  had  assigned  his  pro- 
i   perty  for  the  benefit  of  !iis  creditors,  and  yet  it  was  held 
he  was  hound  to  have  filed  his  schedule. 


Baylby,  B. — That  is  a  very  different  case.    The  words 

oftheS^Gffo.  g,c.  38,  s.  17,  are,  "  If  any  prisoner  charged, 
or  who  shall  be  charged  in  execution,  in  any  prison  or 
gaol,  and  who  shall  be  required  as  aforesaid  to  be  brought 
up  to  any  such  court,  assizes,  or  great  sessions  as  afore- 
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dulgeooe,  he  ought  not,  by  his  own  act,  to  prevent  his  doing         1833. 
what  the  act  of  Parliament  requires;  but  he  is  entitled  of 
right  to  his  sixty  days ;  and  as  he  is  to  be  brought  up  in 
the  Insolvent  Court  on  the  15th  instant,  the  proper  course 
will  be  to  have  the  time  enlarged  till  the  20th. 

Time  enlarged. 


Grover  r.  Heath,  Executor  of  Weedon. 

twROVER,  the  plaintiff,  and  Pollard  (now  deceased),  seyenU  penona 
bankers  at  Hertford,  were  the  plaintiffs  in  the  feigned  ^■^f^JJJ/S^. 
issue  of  Grover  and  another  y.  Giles  (a).    Several  persons  plaintiff  the  ex- 
bad  agreed  with  the  plaintiffs  to  share  the  expenses.  The  tionTand  he,*^ 
decision  of  the  House  of  Lords  was  given  in  Jtdy,  1832.  Jj^ora"*!  biu,* 

The  costs  amounted  to  466/.,  and  an  application  was  made  brought  an  ac- 
tion for  contri- 

in  February  of  the  present  year  to  the  defendant  for  his  bution  against 
share  of  the  costs.  In  jipril,  a  writ  of  summons  issued;  and  l^^nl  Uie 
an  order  for  taxing  the  costs  of  Grover,  Smith  Sr  Grover,  ^^^J^*  *!"  **" 

,    ,  ,  »  57  '   application,  or- 

the  plaintiffs' attoriiies,  was  applied  for;  that  was  before  dered the attor- 

the  time  for  pleading  was  out:  since  then,  on  June  18th,  uxed,  though 

after  term,  the  defendant  paid  the  full  amount  into  Court.  jj\,a*fh^de|nl*^' 

Channel  now  applied  for  a  rule  for  taxing  the  plaintiffs'  (>&"<  >"  ^^"  «<> 

bills  of  costs:  the  affidavit  of  the  defendant  stated  his  be-  his  full  share  of 

Kef  that  the  charges  were  exorbitant,  and  that  a  great  part  couTt^^^  *"^ 
would  be  taken  off. 


Baylet,  B. — The  business  was  concluded  more  than  a 
year  ago,  and  you  might  have  applied  in  February,  If 
you  can  shew  any  business  has  been  charged  for  which 
was  not  done,  or  any  fraud,  or  any  very  exorbitant  charges, 
you  might  apply.  There  has  been  a  considerable  lapse 
of  time. 

(a)  See  the  case  in  the  House  of  Lords,  2  M.  &  Scott,  197;  9  Biog* 
128,  S.  C. 
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Channel. — Costs  hare  been  taxed  even  after  verdict  (a). 

The  Court  granted  a  rule  nisi. 

R.  V.  Richards  shewed  cause. — This  action  is  by  the- 
surviTor  of  the  two  plaintifTs  in  Giles  v.  Graver,  against 
the  executor  of  Weedon,  for  his  share  of  the  expenses. 
The  plaintiff  lias  paid  the  bills  of  Grover,  Smith  ^ 
Grocer,  his  attovnies,  and  this  action  is  for  money  paid  to 
the  defendant's  use.  It  is  not  an  action  by  the  attornies, 
but  by  the  bankers;  and  the  Court  will  not,  as  against 
these  plaintifTs,  allow  ihe  bills  to  be  taxed.  An  attorney's 
bill  cannot  be  taxed  upon  money  paid  into  Court — Hooper 
V,  Till  ijt)  ;  and  the  application  is  too  late. 

Channel. — The  defendant  has  paid  in  a  full  moiety. 
The  plaintiff',  though  one  of  the  bankers,  was  also  one  of 
the  attornies. 

Lord  Lyndhurst,  C.  B. — I  think  the  application  is 
reasonable. 

The  rest  of  tlie  Court  concurred. 


MICHAELMAS  TERM,  4  WILL.  lY.  387 

ISth  of  August^  gave  a  bail-bond  on  t^e  19th ;  there  was  a         IBdd. 
rale  to  return  the  writ,  and  on  the  SSrd  there  was  a  return      ^^^  ^^^^ 
oiF  cepi  corpus.     On  the  24th,  notice  of  exception  was  •• 

•  <»Ti  ji-  Snenn  of 

given,  requiring  bail  to  justify  before  a  Judge ;  and  on  the     Middlesex. 
same  day  there  was  a  rule  to  bring  in  the  body.      On  the 
Ist  of  November  the  defendant  surrendered  in  discharge 
of  his  bail.     The  attachment  was  obtained  on   the  3rd 
o{  November. 

Archbold  shewed  cause. — The  question  is,  whether  we 
could  get  a  rule  for  bringing  in  the  body  between  the 
lOth  of  August  and  the  24th  of  October  ;  if  we  could,  our 
proceedings  are  correct.  Notice  of  exception  having  been 
given,  the  bail  ought  to  have  justified  in  due  time:  the 
time  for  justifying  expired  on  the  28th  of  August.  The 
2  WiU.  4,  c.  39,  s.  11,  directs,  that  all  necessary  proceed- 
ings to  judgment  and  execution  may,  except  as  therein- 
after provided,  be  had  thereon  without  delay,  at  the  ex- 
piration of  eight  days  from  the  service  or  execution  thereof, 
on  whatever  day  the  last  of  such  eight  days  may  happen 
to  fall,  whether  in  term  or  vacation :  provided  that  no  de^ 
daration  or  pleading  after  declaration  shall  be  filed  or 
delivered  between  the  said  10th  day  of  August  and  24th 
day  of  October.  Under  that  act  they  might  have  justified; 
and  if  they  might,  they  were  bound  to  do  so.  The  excep- 
tion contained  in  the  proviso  does  not  apply  to  the  justifi- 
cation of  bail :  it  only  applies  to  declarations  and  subse- 
quent proceedings.  In  the  schedule,  No.  4,  the  form  of 
the  capias  is  as  follows :  ''  And  we  hereby  require  the  said 
defendant  to  take  notice  that  within  eight  days  after  exe- 
cution hereof  on  him,  inclusive  of  the  day  of  such  execu- 
tion, he  shall  cause  special  bail   to  be   put  in  for  him 

in  our  Court  of to  the  said  action ;  and  that  in  default 

of  bis  so  doing,  such  proceedings  may  be  had  and  taken 
as  are  mentioned  in  the  warning  hereunder  written,  or  in- 
dorsed hereon.*'    That  warning  is  in  these  terms : — *'  If  a 
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,  ^^^^       defendant,  having  given  bail  on  the  arrest,  shall  omit  to 

The  Kiio      put  in  special  bail  as  required,  the  plaintiff  may  proceed 

The  sbeiiffof   'S'*"^'  '^^  sheriff,  or  on  the  bail-bond."     The  1 1  Geo.  4 

MiDDLuu.    &  1  fniL  4,  c.  12,  enables  a  defendant  to  justify  bail  as 

well  in  term  as  in  vacation. 

Bavley,  B.— That  was  before  the  Uniformity  of  Pro- 
cess Act 

Archbold. — Before  that  act  the  defendant  would  have 
been  obliged  to  perfect  his  bail,  and  the  new  act  makes  no 
alteration  in  the  luw.  The  rule  of  Michaelmaa  Term, 
1  Will.  4,  s.  1 5.  directs,  that  whenever  a  plaintiff  shall 
rule  the  sheriff,  on  a  return  of  cepi  corput,  to  bring  in 
the  body,  the  defendant  shall  be  at  liberty  to  put  in  and 
perfect  bail  at  any  time  before  the  expiration  of  such  rule; 
and  by  the  rule  of  Hilar//  Term,  1  IVill.  4,  b.  I,  bull  in 
vacation  may  justify  at  chambers;  and  by  the  late  rule  of 
HilaryTerm,S  Will.  4,  a  Judge's  order  may  be  had  (after 
a  return  of  cept  corpus)  to  compel  the  sheriff  to  bring  in 
the  body  in  vacation,  by  putting  in  and  perfecting  special 
bail;  and  if  the  sheriff  does  not  stay  such  order,  and  it  is 
made  a  rule  of  Court  in  llie  term  next  following,  an  attach- 
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Batlet,  B. — The  fair  meaning  is^  that  you  may  proceed         1833. 
at  all  times  to  final  judgment ;  with  this  proviso,  that  be-      I,    ' 
tween  the  10th  of  Jugtut  and  the  24th  of  October  you  v* 

cannot  declare  or  file  any  declaration  or  plea:  there  was    midolksbz. 
nothing  to  prevent  your  putting  in  and  perfecting  bail.   If 
you  could  shew,  that  in  consequence  of  a  Judge  not  attend- 
ing at  chambers  you  could  notjustify,  that  would  be  a 
good  reason. 

ThcMtger. — There  was  another  point.  The  attachment 
was  obtained  after  notice  of  render  had  been  given.  Before 
the  late  act,  after  notice  of  render^  an  attachment  was  irre- 
gular. No  trial  could  have  been  lost,  because  the  decla- 
ration could  not  be  served  before  the  S4th  of  October. 

Batley,  B. — There  was  previously  a  default  on  the 
part  of  the  sheriff*.  We  might  relieve  you  on  payment  of 
costs  in  a  case  of  difficulty. 

Lord  Lyndhurst,  C.  B. — The  sheriff  may  have  had 
aome  difficulty  in  defining  the  new  law ;  and  the  rule,  there- 
fore, may  be  absolute  on  payments  of  costs. 

Rule  absolute  on  payment  of  costs. 


Searle  v.  Bradshaw. 

LfOMYN  shewed  cause  against  a  rule  which  had  been  An  admiDutn- 
obtained  by  Archbold,  for  setting  aside  the  interlocutory  der  te^"""' 
judgment  signed  in  this  action,  with  costs.   The  judgment  ^^^^  inuabiy, 
was  signed  as  for  want  of  a  plea ;   a  Judge's  order  having  admmutrami 
been  obUined,  by  which  the  defendant  was  bound  to  plead  ^k^^uy,  the 

pUuDtiff  signed 

i>g  die  pleaf  a.  a  nuUity,  being  incontUtent  with  each  other,  and  one  of  them  at /.^tb^inifiSIll 
and  the  Court  refuaed  to  set  aside  the  Judgment  ^        * 
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tmiably.  The  action  waa  brought  by  the  plaintiff,  as  exe- 
cutor,  against  the  defendant,  as  administrator,  on  a  simple 
contract  debt  for  work  and  labour,  &c.  The  defendant 
pleaded  tfirst,'plen^  administracit — secondly,  a  plea  of  bank- 
ruptcy of  the  defendant,  administrator — in  bar.  There 
were  three  sets  of  counts  in  the  declaration,  and  in  the 
first  set  the  defendant  was  not  charged  personally.  The 
second  plea,  he  contended,  wa^  bad,  and  was  clearly  no  bar 
to  the  action,  and  on  which  issue  could  not  be  taken  to  the 
country.  Even  if  the  defendant  succeeded  upon  it,  judg- 
ment might  be  entered  for  llie  plaintiff  non  obstante  vere- 
dicto. It  is  a  tricking  plea;  and  being  bad,  it  renders  both 
pleas  null.  WalerfiUl  v.  Slow  (a).  The  pleas  are  incon- 
sistent with  each  other. 

Archbold,  in  support  of  the  rule. — We  did  not  under- 
take to  plead  consistent  pleaa.  The  new  rules  authoriae 
two  pleas  which  are  inconsistent,  as  non  assumpsit  to  the 
whole  declaration,  and  render  to  part.  If  only  inconsist- 
ent, the  plaintiff  might  have  applied  to  discharge  the  rule 
for  pleading  double.  A  plea  of  bankruptcy  is  an  issuable 
plea  within  the  meaning  of  the  Judge's  order. 
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GvRMEYy  B.-— Your  second  plea  cannot  be  good  unless         1833. 
you  have  had  assets,  and  have  committed  a  devastavit; 
because,  if  you  had  done  your  duty  by  taking  care  of  the  v. 

assets,  the  creditor  would  have  had  a  right  to  follow  them. 
The  first  plea  is  inconsistent  with  the  second. 

Archbold. — They  might  have  found  for  the  defendant. 
It  has  been  decided  that  a  demand  against  an  executor 
may  be  proved,  if  he  says  he  has  assets.  Ex  parte  M^fFil^ 
Uams  (a).  So,  a  debt  may  be  proved  against  a  trustee. 
Ex  parte  Fairchild  (6);  Ex  parte  Watson  (c).  Where 
goods  are  in  the  hands  of  a  bankrupt  administrator, 
the  creditor  has  a  remedy  by  applying  to  the  Bank- 
rupt Court  by  petition,  and  the  Court  divides  the  pro- 
perty without  further  trouble.  We  wish  to  avoid  a  scire 
fieri  inquiry.  The  pleas  were  pleaded  bond  fide ;  and 
there  is  an  affidavit  of  merits. 

Batley,  B. — We  have  never  known  such  a  plea  of 
bankruptcy.  The  commission  was  in  September ^  1830. 
The  intestate  died  in  February,  1830.  The  only  ground 
of  the  second  plea  is,  that  a  devastavit  was  committed ; 
but  the  devastavit  should  have  been  before  the  bank- 
ruptcy, though  the  administration  need  not.  I  go  on  the 
inconsistency  of  the  pleas;  one  of  them  is  a  novel  plea. 
Bankruptcy  cannot  be  a  defence  unless  there  has  been  a 
devastavit^  and  not  then  until  the  devastavit  has  been  sug- 
gested ;  but  then  the  plaintiff  has  a  right  to  go  against  the 
assets  if  he  can  find  them.  The  plea  seems  to  me  to  be 
premature :  but  it  clearly  cannot  be  good  if  the  first  plea 
is  true;  and  there  has  therefore  been  a  breach  of  the 
order  of  the  Judge.  If  you  could  satisfy  us  that  there 
really  are  no  assets,  we  should  be  inclined  to  let  you  stand 
on  the  plea  of  plene  administravit. 

BoLLAND  and  Gurney,  Bs.,  concurred. 

Rule  discharged. 

(a)  1  Scho.  &  Lef.  173.  (b)  1  Gl.  Si  Jam.  221. 

(c)  2  Vcs.  &  B.  414. 
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'     •'"'  Allen  r.  Gibbon. 

Where  an  ip-      JL  HIS  wflB  an  application  under  the  Interpleader  Act  on 

roade'w'the        behalf  of  the  sheriff  of  Carmarthen. 


crpicid-  Hutchinaon  shewed  cause.— I  appear  for  the  claimants, 
-anooc  "lio  ''^^  trustees  under  a  deed  executed  by  two  persons 
rigbt  of  gj,  behalf  of  themselves  and  other  creditors.  Under  that 
IIS  upon  deed  the  trustees  touk  possession  of  the  goods,  and  the 
iract  an  sheriff  seized  them  m  our  possession.  This  is  not  a  case 
circum<  within  the  act :  the  slieriff  has  not  levied  on  goods  which 
'^""^rf'be-  •™  '"  *''®  possession  or  custody  of  the  defendant.  He 
■—  ■-  [he  pot-  cited  Wilton  v.  Chambers. 
lofa 
erand 

i'''\»in  Whitmore,  for  the  execution  creditor. — The  writ  was  ■ 

Kiinnitheeie-  delivered  to  the  sheriff  on  the  28th,  and  the  deed  was  not 
doediioipn-'  executed  till  the  31  st.  The  goods  are  hound  from  the 
ippivLnVundet  teste  of  the  writ.  Payne  v.  Drew  {a):  which  is  recognised  in 
Thurston  r.  Alills  {b).  The  dates  are  admitted.  The  ques- 
tion therefore  is  merely  one  of  law,  which  the  Court  can 
decide. 


Carrington,  for  the  sheriff. 
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1833. 

Blackburn  v.  Peat.  ^-  v    ^ 

X  HIS  was  an  action  of  assumpsit  for  goods  sold.  The  An  attorney  re- 
deckration  was  delirered  on  the  2ith  of  October,  with  a  t^elr'^^'sl^ 
demand  of  plea,  and  judgment  was  sicrned  on  the  29th  for  ^^^9^^  ^®<» 

■^  •'      ®  ®  mutt  enter  in 

want  of  a  plea.     Hoggins  baring  obtained  a  rule  nisi  to   ^«  P'op^r  ^^^ 
•et  it  aside,  on  the  ground  that  there  was  a  plea  in  the   ofmbode,  or 

office  at  the  time—  some  other  pro- 

vu«v«»  •»•  •».*  ^uM%i  p^y  pj^^  where 

notioei,  &c.  may 

Heaion  tbewed  cause,  and  objected,  in  the  first  place,   htoT^if  i^re- 
that  tbe  motion  was  out  of  time,  not  having  been  made  till  "^^^  beyond 

•        «  A        1      •  ®'**  milef  and 

idiie  days  after  the  judgment  was  signed ;  and  he  referred    within  ten,  he 
to  r.SS,  H.  2  WilLif,  that  such  an  application  must  be   "^^^pSLT^ 
made  within  a  reasonable  time.  •c*^**  om  mUe; 

and  entering  hia 
place  of  abode 

Baylby,  B. — It  lies  upon  the  defendant  to  shew  that  i>,  in  mch  caM, 

,  ,       ,  not  a  laffident 

be  came  m  time.  compliance  with 

the  rule  of  M. 

There  l^ing  some  doubt  when  the  fact  of  the  judgment  Exek. 
being  signed  came  to  the  defendant's  knowledge,  it  was  tendito'iai pro^ 
allowed   to  be  referred  to  the  Master  to  see  when  the  c^^^'Vi^  . 

though  ooly 

defendant  first  knew  of  it ;  and  the  Master  having  reported  «  noticea,  lum- 
tbat  it  was  not  known  to  him  till  the  5th,  the  Court  held  MTruief"  are' 
that  the  defendant  was  in  time.  mentioned  in  it. 

The  rule,  that 

It  appeared  from  the  affidavits,  that  the  plaintiff*'s  at-  appiicadom  to 
tomey  resided  at  a  distance  of  seven  miles  from  town,  and  ^dingt  must 
that  his  name  and  place  of  abode  were  entered  in  the  J*,^.we^"" 
Master's  book;  but  there  was  no  other  entry  in  the  book  time,  ii  conitm- 
of  any  place  in  London,   Westminster,  or  the  borough  of  ence  to  the 
SauiAwark,  or  within  one  mile  of  the  office,  where  he  might  a^uoinrflrtt^ 
be  served  with  notices,  &c.  as  directed  by  the  rule  of  this  hadaknowiedg* 

"^  oftheirregula- 

Court(^).    The  defendant's  attorney,  on  the  28th,  sent  a  rity. 

(a)  R.8,  JIf.  I  WilLif  Exch.,  poses  after  mentioned;  and  that 

wfaidi  cUrects  "  that  the  clerk  of  the  same  shall  be  publicly  kept  at 

tlM  pleas  or  his  deputy  shall  forth^  the  office  of  the  clerk  of  the  pleas, 

with  cmse  to  be  prepared  a  pro-  to  lie  there  inspected  by  any  such 

per  alphabetical  book  for  the  pur-  attorney  as  aforesaid,  or  his  clerk, 

VOL.  II.  X  D.  p.  u 
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plea  of  the  general  issue  to  the  plaintiff's  at  his  residence 
by  the  two- penny  post,  but  which  it  appeared  did  not  reach 
him  till  the  next  morning  after  the  clerk  had  started  to 
sign  judgment;  and  the  same  day  (the  SSth)  the  plea  waa 
stuck  up  in  the  office,  and  another  was  entered  in  the  plea 
book.  The  question  turned  upon  the  construction  of  dw 
sbove  rule. 

Heaton  contended,  that,  the  rule  being  in  the  alter- 
native, the  plaintiff's  attorney  had  sufficiently  complied 
with  its  directions, by  giving  his  own  place  of  abode,  which 
was  within  ten  miles,  though  it  was  not  within  one  mile  of 
the  office;  and  that,  according  to  the  plain  and  abvious 
construction  of  the  rule,  an  attorney  who  lived  within  ten 
miles  had  the  option  of  giving  his  own  place  of  abode,  or 
some  other  proper  place  within  one  mile;  that  the  reason 
of  the  rule  was,  that  attornies  who  had  no  regular  place  of 
residence  should  have  some  known  place  where  notices 


without  fee  or  reward;  and  that  orders,  and  rules,  be  shall  make 

every  attorney  admitted  in  tkis  the  like  entry  thereof  in  the  itiA 

CoDrt,  and  residing'  in  London,  or  book.     And  that  all  notices,  snm- 

within  ten    miles  of  the    eame,  monees,  orders,  and  rules,  nfaidi 

shall  forthwith  enter  ia  tucb  book,  do  not  require  personal  service. 


MICHAELMAS  TERM,  4  WILL.  fV.  295 

wight  be  served;  and  that  it  would  be  a  great  hardship  on  1833. 

tttomiesy  who  reside  within  a  few  miles  of  town,  to  hare 
two  places  of  busines3,  or  else  to  employ  an  agent.  And 
he  cited  the  rule  as  explained  by  Mr.  Justice  Aston,  in 
l^ffl9  Reports  (a).  But,  supposing  that  the  rule  was  sus- 
eeptible  of  a  different  construction^  and  that  it  was  obli- 
gatory upon  all  attornies  living  within  ten  miles  to  have 
some  other  proper  place  within  a  mile,  he  contended  that 
the  rale  did  not  apply  to  the  present  case,  for  it  only  men- 
dons  '*  notices,  summonses,  orders,  and  rules,"  and  does 
not  mention  pleadings. 

Lord  Ltmohurst,  C.  B. — The  rule  embraces  pleas  as 
well  as  notices :  the  rule  means,  that  every  attorney  within 
tjen  miles  must  either  give  his  place  of  abode  or  some 
other  proper  place,  within  one  mile. 

Bayley,  B. — ^There  can  be  no  doubt  what  was  meant; 
the  object  was,  that  a  person  having  to  deliver  a  notice 
should  not  have  to  go  several  miles  out  of  town  in  order  to 
lerve  it;  but  that  there  should  be  some  place  within  a 
mile  of  the  office  pointed  out  by  the  attorney,  where  ser- 
fice  might  be  made.  By  the  introduction  of  the  words 
''  some  other  proper  place,'*  the  attorney  has  an  option, 
which  he  otherwise  would  not  have  had,  and  he  may  either 
have  notices  left  at  his  place  of  abode,  or  some  other  pro- 
per place  to  be  named  by  him.  By  putting  a  stop  after 
''  place  "  the  meaning  is  made  clearer;  and  the  subsequent 
words  ''  in  London^  &c."  apply  as  well  to  the  attorney's 

• 

place  of  abode,  as  to  the  *'  other  proper  place;"  and  the 
Master  tells  us,  it  is  the  custom  for  all  attornies  so  situ- 
ated to  have  some  place  within  one  mile  of  the  office, 
where  notices  may  be  left.     It  is  not  suggested  by  the  at- 

(a)  Page  357. 
x2 
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torney  that  he  was  misled.     The  rule  must  be  absolute, 
with  costs. 

Rule  absolute,  with  costs  (a). 


(a)  It  w  ft  little  Bingvlar  tbat 
tbit  rale  is  uinally  prioted  witb- 
ont  t>  itop  after  "  place,"  at  If 
the  limilaUon  of  one  mile  ma  not 
intended  to  apply  to  the  attorney'i 
place  of  abode,  if  he  chose  to  en- 
ter that  in  the  book;  and  Mr. 
Tidd  and  Mr.  Impty  do  not  seem 
to  have  regarded  the  rule  as  obli- 
gUOTf  npoD  attomks  In  ihiB  re- 
spect, for  they  say  "  it  ia  uiuat,'' 
and  "  it  is  exptcted,"  that  practi- 
tionen  living  rtniolt  from  the  inns 
of  Court  should  add  to  their  name 
and  pfoM  of  abode  the  name  and 


place  of  abode  of  (ome  other  per- 
BOD  liTJng  near  the  inns  of  Coiut, 
where  noticea,  &c.  maybe  ierred. 
(Seelldd,  9thed.p.72i  Impef, 
K.  B.  10th  ed.  p.  33).  The  con- 
struction now  put  apoQ  the  rule 
is  evidently  the  tme  one,  and  the 
only  one  caltnilated  to  effect  the 
object  of  the  rule,  which  is  redted 
in  tbat  of  the  Conrt  of  Kin^t 
Bench,  which  is  in  the  same  terms 
as  the  present,  oil.  to  prevent  the 
difficulty  and  delay  in  aerrin;  at- 
toraiea  residing  iu  the  nelghbotir- 
bood  of  London  with  noticet.  Sec 


Nicholson  v.  Lbmak  and  Rowi. 
An  abatc^lai   A.  BAILABLE  writ  was  issued  against  both  the  defen- 
morethanfoat    dants,  under  which  Rowe  was  arrested  on  the  1st  of  Am- 


Lbman. 
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Chmmel  shewed  cause. — The  old  rule,  that  an  alias  18d3. 

writ  must  be  tested  of  the  day  that  the  former  writ  ex-      J    "     ' 
piredy  does  not  apply  to  writs  under  the  Uniformity  Act,        _  o. 
because  formerly  a  writ  might  be  tested  back ;  but  now  it 
cannot,  as  every  writ  must  be  tested  on  the  day  it  issues. 
Here  the  operation  of  the  first  writ  was  not  at  an  end  till 
it  had  mn  four  months ;  it  could  not  be  necessaryi  there- 
fore, to  issue  an  alias  during  that  time,  nor  could  it  be 
done :  the  alias  must  have  been  issued  afterwards ;  and 
the  act  specified  no  time  within  which  the  alias  writ  should 
iiiue.     The  10th  section  of  the  Uniformity  Act  (a)  enacts, 
**  That  no  writ  issued  by  authority  of  that  act  shall  be  in 
fiiroe  for  more  that  four  calendar  months  from  the  day  of 
the  date  thereof,  including  the  day  of  such  date ;  but  every 
writ  of  summons  and  capias  may  be  continued  by  alias 
and  plurieSf  as  the  case  may  require,  if  any  defendant 
therein  named  may  not  have  been  arrested  thereon  or 
served  therewith :  provided  always,  that  no  first  writ  shall 
be  available  to  prevent  the  operation  of  any  statute,  where- 
by the  time  for  the  commencement  of  the  action  may  be 
limited,  unless  the  defendant  shall  be  arrested  thereon  or 
served  therewith,  or  proceedings  to  or  toward  outlawry 
shall  be  had  thereupon ;   or  unless  such  writ,  and  every 
writ  (if  any)  issued  in  continuation  of  a  preceding  writ, 
shall  be  returned  non  est  inventus,  and  entered  of  record 
widiiii  one  calendar  month  next  after  the  expiration  there- 
of, including  the  day  of  such  expiration;  and  unless  every 
writ  issued  in  continuation  of  a  preceding  writ,  shall  be 
issued  within  one  such  calendar  month  after  the  expiration 
of  the  preceding  writ,"  &c.    The  statute  authorizes  a 
continuation  of  the  first  writ,  and  points  out  how  it  must 
be  done  to  avoid  the  Statute  of  Limitations ;  it  is  contend- 
ed, however,  that  the  latter  part  applies  to  other  cases  and 
to  all  writs :  but  the  first  part  only  of  the  section  applies  to 
this  case ;  the  latter  part  does  not.  The  statute  having  given 

(a)  2  Will.  4,  c.  39. 
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a  calendar  month  in  one  case  is  an  argument  to  shew  that 
in  other  cases  parties  were  not  restricted  to  the  same  time. 

Mantel,  in  support  of  the  rule. — By  the  old  rule,  a  se* 
cond  writ  ought  to  be  tested  of  the  return  of  the  former 
one.  By  the  lOlh  section  of  the  act,  no  writ  can  be  in 
force  for  more  than  four  calendar  months,  and  may  be  con- 
tinued by  alias  and  pluries;  and  it  goes  on  to  enact, "  that 
everi/  writ  (if  any)  issued  in  continuation  of  the  former 
writ,  shall  be  returned  non  est  inventus,  and  entered  of  re- 
cord within  one  month  afler  the  expiration  of  the  preceding 
writ."  Formeriy,  there  was  a  continuance  on  record. 
There  ought  to  be  some  return  to  the  first  writ;  here 
there  is  none,  nor  any  continuance :  tlie  first  writ,  there- 
fore, is  no  longer  in  force,  for  there  is  no  connection  be- 
tween that  and  the  second,  which  was  issued  more  than  a 
month  after  the  Erst  writ  had  expired. 

Bayley,  B. — You  can  have  the  return  entered  at  any 
time.  The  question  is,  whether  you  may  not  enter  eon- 
tinuaoces  now  ?  It  seems  to  me  that  the  entry  necestary 
to  connect  the  first  writ  with  the  alias  may  be  entered  at 
any  time.  There  is  no  obhgation  to  do  it.  That  the  se- 
cond writ  need  not  be  tested  of  the  last  day  of  the  four 
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isaa. 

Vaughan  r.  Trewent.  ' — . — ' 

fvHITCOMBE  had  obtained  a  rule  niii  calling  on  the  Where  •  motion 
defendant  to  shew  cause  why  he  should  not  produce  an  compel  a  de- 
agreement  to  enable  the  plaintiff  to  get  it  properly  stamped,  ^l^^"^^  ^°  P[J;: 
Application  had  been  made  and  refused.  ment  to  have  it 

stamped,  the 
Court,  on  mak- 
ing the  rule  ab- 

J*  Eeans  shewed  cause. — The  defendant  has  no  objec-  solute,  refused 

tioDtothe  instrument  being  stamped,  but  be  objects  to  ^tsthan^the 

paying  the  costs  of  this  application.     The  instrument  is  pWndff  would 

an  indenture  of  apprenticeship,  whereby  the  plaintiff's  tied  to  if  the  ap- 

•00  was  apprenticed  to  the  defendant,  and  was  discharged  been  made  to  a 

hy  him  for  misconduct.     The  application  was  to  deliver  ^^«^  •'  *^^'"- 
op  the  deed  to  the  plaintiff. 

Baylby,  B. — But  did  you  offer  to  get  it  stamped  ? 

Lord  Lyndhurst,  C.  B. — There  is  no  pretence  for  re- 
sisting this  motion ;  but  it  appears  to  us  that  this  is  an 
application  whicli  ought  to  have  been  made  at  chambers; 
and  the  rule,  therefore,  will  be  absolute,  with  such  costs 
only  as  the  plaintiff  would  have  been  entitled  to,  if  the 
application  bad  been  made  to  a  Judge  at  chambers. 

Rule  absolute. 


M' Alpine  v.  Coles. 

X  HIS  was  an  action  against  the  defendant  for  the  breach  Sincethe  i  wm, 

of  an  agreement  in  not  procuring  for  the  plaintiff  a  situa-  Jlg^reUonliry 

tion  abroad,  and  for  the  expenses  the  plaintiff  was  put  to  ^'^^^  '***  ^^^^^ 

*  *  *  whether  they 

in  removing  himself  and  family,  and  returning.     The  jury  will  allow  the 

gave  500/.  damages.     Two  witnesses,  sons  of  the  plaintiff,  J^gTwitness^ 

had  been  brought  from  Barbadoes,  for  the  purpose  of  JlI^p^^l^^Vj*^^ 

proving  the  plaintiffs  case.     They  were  sworn  to  be  es-  •  *******  °'  °"'y 

^  the  costs  of  a 

commission. 


0  CASES  ON  POINTS  OF  FBACTICB,  BZCIl. 

IB33.        sential.    The  Maater,  in  taxing  costs,  had  allowed  the  eX- 
peases  of  their  journey  here  and  back,  and  during  their 
D.  stay  here,  amounting  altogether  to  3801, 

Richards  having  obtained  a  rule  nut  for  reviuog  the 
Mastei^s  report,  and  for  disallowing  the  expenses  of  the 
witnesses'  voyage  here  and  back — 

Brie  shewed  cause,  and  referred  to  TVemain  v.  Bar- 
rett (a),  where  it  was  held,  that  if  a  witness  ii  bond  Jide 
sent  for  from  a  foreign  country,  for  the  sake  of  his  testi- 
mony in  an  intended  action,  though  the  writ  is  not  sued 
out  till  after  bis  arrival,  the  pUtntiff  is  entitled  to  the  costs 
of  bringing  him  over,  his  expenses  here,  and  the  costs  of 
hu  return. 

^  „  Lord  Lyndhukst,  C.  B. — Would  it  have  been  safe  to 

examine  these  witnesses  under  a  commissiop  ? 

firfo. — The  whole  case  rested  upon  those  two  witnesses. 
Prudence  might  require  that  they  should  be  brought  over. 
The  I  WiU.  4,  c.  22,  gives  the  Court  power  to  examine 
witnesses  in  any  of  his  Majesty's  foreign  possessions;  but 
the  act  is  not  obligatory :   it  is  optional  with  the  pany 
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compel  the  attendance  of  witnesses  abroad^  to  prevent  in-         1833. 
juaticej  the  IS  Geo.  S»  c.  63,  gave  the  Court  power  to      m'Alpimb 
isMie  a  commission  for  the  examination  of  witnesses  in  »• 

COLKS* 

India,  and  the  1  Will.  4,  c.  22,  has  extended  that  power 
over  all  hb  Majesty's  foreign  possessions.  The  Master 
has  exercised  no  discretion  in  this  case,  thinking  himself 
bound  by  the  cases.  It  appears  to  me  that  it  is  for  the 
discretion  of  the  Court  in  each  particular  case ;  but  we 
win  consult  with  the  Judges  of  the  other  Courts,  and  if 
we  are  of  opinion  that  it  will  depend  upon  the  facts  of 
each  particular  case,  we  will  refer  it  back  to  the  Master 
to  inquire. 

Vauguan,  B. — There  is  no  provision  in  the  act  alter- 
ing the  jurisdiction  or  discretion  of  the  Court.  In  a  late 
case  in  the  King^s  Bench  the  Master  allowed  the  costs ; 
but  the  question  is  now  before  Mr.  Justice  Parke. 

Upon  a  subsequent  day,  Vaughan,  B.,  who  tried  the 
cause,  expressing  his  opinion  that  it  was  a  case  in  which 
the  witnesses  were  properly  brought  over,  the  Master's 
report  was  confirmed;  Lord  Lyndhurst  observing,  that 
they  had  conferred  with  the  Judges  of  the  other  Courts 
on  the  question  as  to  the  effect  of  the  late  act  with  respect 
to  witnesses  brought  from  abroad,  and  they  were  all  of 
opinion  that  that  act  had  made  no  difference ;  that  it  was 
still  a  matter  for  the  discretion  of  the  Master:  and  that  in 
this  instance  the  Court  were  of  opinion  that  the  Master 
had  exercised  a  proper  discretion  in  allowing  the  expenses 
of  the  witnesses  from  abroad ;  and  that,  therefore,  there 
was  no  reason  for  disturbing  his  report. 

Rule  discharged. 
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1833. 
^ — I—*  Dow  p.  Clark. 

An  infmt  pitin-  MrRICE  obtained  a  rule  mn  to  set  a§ide  a  eapie*  whidi 
I'^XTif  onu  ^'^  \>wn  issued  agninst  the  platntiflT,  and  to  discharge  him 
was  nonsuited,  pyj  pf  custody,  OH  the  ground  tliat  lie  was  an  infant.  He 
out  a  writ  of  tued  in  this  action  by  prockein  amy,  and  was  oonsuited, 
lowed  the  re-  sn4  th^  eiecution  was  issued  against  him  for  the  coiti. 
iurn-d»y  lopiM  ^„j  (|,g  objection  was,  tiiat  a  writ  of  error  had  been  sued 
any  steps  to-  out,  ootice  of  which  was  duly  served  on  the  defendant  be- 
secuiion  ofit.      fore  the  capiat  issued. 

The  defendEUt 
then  issued  tx- 

eeuLion  againit  Butt  shewed  cause. — The  capias  was  regularly  iasned. 
onhenonBuii:—  The  Writ  of  error  was  returnable  on  the  23rd  of  April, 
"xltix^^^u  »oA  haa  not  been  proceeded  in.  Tie  plaintiff  U  liable 
regular,  ihaugb  i;,^  tfaese  cost*:  at  all  events  the  Court  will  not  interfere 
mncBsnatMn-  Buuimarily.     Gardiner  V.  HoU(a),  Finlayv.Fotoleib), 

plaintiff's  duly        Price,  in  support  of  the  rule. — The  infant  is  not  liable 

to  have  proie-  '^'^ 

cuied  it,  snd  to  costs.     The  Court  will  not  compel  him  to  give  tecunty 

"d  u  "Jexpi^.  ^'^i'  (^('^'B  i^)-  -^'^  infant  taken  in  execution  ought  to  be  dis- 

Quirre,  Hheihcr  (-hargedi  as  he  is  not  liable  to  pay  the  costs  of  a  nonsuit. 

tiif,  being  non-  Grave  T.  Grave  {d).     [Bayley,   B.— There  the  plaintiff 

tu'i^  istten  Id  Bu^d  by  guardjan,  here  he  sues  by  procheia  amy.     Gar' 
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not  done  so,  and  therefore  could  not  rule  us  to  transcribe;  1833. 

neither  could  we  proceed  upon  it  till  we  were  able  to  get 
at  the  record. 

Batley,  B. — ^It  was  the  plaintiff's  duty  to  have  pur- 
sued the  writ  of  error,  which  was  returnable  on  the  23rd 
of  April;  by  that  day  he  ought  to  have  transcribed  the 
record  and  assigned  his  error ;  but  he  allowed  the  time  to 
pass,  and  the  writ  of  error  became  spent.  If  the  defen- 
dant would  not  bring  in  the  record,  the  plaintiff  might 
have  ruled  him  to  do  so;  and  a  Judge  at  chambers  would 
have  made  an  order  that  the  roll  should  be  brought  in ;  but 
it  was  not  necessary  for  the  defendant  to  rule  the  plaintiff 
to  transcribe.    The  rule,  therefore,  must  be  discharged. 

Upon  the  following  day  Mr.  Baron  Bayley  stated  that 
be  had  been  looking  into  the  cases,  and  it  appeared  to  him 
to  be  doubtful  whether  the  plaintiff  had  beeh  properly 
taken  in  execution  for  these  costs;  and  he  observed,  that, 
in  FifUay  v.  Fowle^  the  plaintiff  had  concealed  his  infancy: 
and  he  directed  that  point  to  be  again  argued.  But  in  the 
meantime  Mr.  Butt  informed  the  Court  that  the  matter 
had  been  arranged,  and  the  point  was  not  further  dis- 
cussed. 

^o^Ct^-^This  and  the  preTious  nity  Term,  bat  were  luiavoidably 
caie   were  decided  in  last  Tri-      omitted  in  their  proper  place. 


IN  THE  FOUBTH  YEAR  OP  THE  REION  OF  WILLIAH  IV. 


^— *— '  REGUL^  GENERALES. 

J.T  18  ORDERED,  That,  from  and  after  the  first  day  of 
Easter  Term  next  inclusiTe,  the  folloving  Rules  shall  be 
in  force  in  the  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer  of  Pleas,  and  Courts  of  Error  in  the  Ex- 
chequer Chamber. 

i>muT(>rd(U-        1.  No  demurrer,  nor  any  pleading  subsequent  to  the 

•rre  ,  no  declaration,  shall  in  any  case  be  filed  with  any  officer  of 

the  Court,  but  the  same,  sliall  always  be  delivered  between 

the  parties. 

Point*  luiadiw      £•  In  the  margin  of  every  demurrer,  before  it  is  signed 

•Isnea'"""'*'     by  counsel,  some  matter  of  law  intended  to  be  argued 

■hall  be  stated,  and  if  any  demurrer  shall  be  delivered 

without  such  statement,  or  with  a  frivolous  statement,  it  may 

be  set  aside  as  irregular  by  the  Court  or  a  Judge,  and  leave 

may  be  given  to  sign  judgment  as  for  want  of  a  plea. 
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5.  The  issue  or  demurrer  book  shall  on  all  occasions  be        1834. 
made  up  by  the  suitor,  his  attorney  or  agent,  as  the  case  .        " 
may  be,  and  not  as  heretofore  by  any  officer  of  the  Court,    murrer,  how 

made  up. 

6.  No  motion  or  rule  for  a  concilium  shall  be  required ;  Spedmi  cise  and 
but  demurrers,  as  well  as  all  special  cases,  and  special  Yer-  down'without 
diets,  shall  be  set  down  for  argument,  at  the  request  of  coQciiiuai. 
either  party,  with  the  clerk  of  the  rules  in  the  King's 

Bench  and  Exchequer,  and  a  secondary  in  the  Common 
Pleas,  upon  payment  of  a  fee  of  one  shilling ;  and  notice 
thereof  shall  be  given  forthwith  by  such  party  to  the  op- 
posite party. 

7.  Four  clear  days  before  the  day  appointed  for  argu-  Paper  booki, 
ment,  the  plaintiff  shall  deliver  copies  of  the  demurrer 

book,  special  case,  or  special  verdict,  to  the  Lord  Chief 
Justice  of  the  King's  Bench  or  Common  Pleao,  or  Lord 
Chief  Baron,  as  the  case  may  be,  and  the  senior  Judge  of 
the  Court  in  which  the  action  is  brought;  and  the  defen- 
dant shall  deliver  copies  to  the  other  two  Judges  of  the  Court 
next  in  seniority ;  and  in  default  thereof  by  either  party, 
the  other  party  may  on  the  day  following  deliver  such  co- 
pies as  ought  to  have  been  so  delivered  by  the  party 
making  default :  and  the  party  making  default  shall  not  be 
heard  until  he  shall  have  paid  for  such  copies,  or  depo- 
sited with  the  clerk  of  the  rules  in  the  King's  Bench  and 
Exchequer,  or  the  secondary  in  the  Common  Pleas,  as  the 
csffe  may  be,  a  sufficient  sum  to  pay  for  such  copies. 

8.  Where  a  defendant  shall  plead  a  plea  of  judgment  in  plea  of  judg- 
recovered  in  another  Court,  he  shall  in  the  margin  of  such  ^Jil^UTofroii  '• 
plea  state  the  date  of  such  judgment,  and,  if  such  judg-  ^^  ^^  ^"' 
ment  shall  be  in  a  Court  of  record,  the  number  of  the  roll 

mi  which  such  proceedings  are  entered,  if  any ;  and  in 
defiiult  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to 
sign  judgment  as  for  want  of  a  plea ;  and  in  case  the  same 
be  falsely  stated  by  the  defendant,  the  plaintiff,  on  pro- 
ducing a  certificate  from  the  proper  officer  or  person  hav- 
ing  the  custody  of  the  records   or   proceedings  of  the 


10  be  argued. 
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1834.  Court  where  luch  judgment  is  alleged  to  have  been  reco- 
vered,  that  there  is  no  such  record  or  entry  of  a  judgment 
aa  therein  stated,  shall  be  at  liberty  to  sign  judgment  aa 
for  want  of  a  plea,  by  leave  of  ibe  Court  or  a  Judge. 

£m>r.--Wrft  of  9.  No  WTit  of  error  shall  be  a  supersedeas  of  execution 
sedearmrwr^'  ontil  service  of  the  notice  of  the  allowance  thereof,  con- 
'  tatning  a  statement  of  some  particular  ground  of  error  in- 
tended to  be  argued. 

Provided,  that  if  the  error  stated  in  such  notice  shall 
appear  to  be  frivolous,  (lie  Court  or  a  Judge,  upon  sum- 
mons, may  order  execution  to  issue. 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be 
necessary ;  but  the  plaintiff'  in  error  shall,  within  twenty 
days  after  the  allowance  of  the  writ  of  error,  get  the 
transcript  prepared  and  examined  with  the  clerk  of  the 
errors  of  the  Court  in  which  the  judgment  is  given,  and 
pay  the  transcript  money  to  him;  in  default  whereof  the 
defendant  in  error,  bis  executors  or  administrators,  shall 
be  at  liberty  to  sign  Judgment  of  non  pros.  The  clerk  of 
the  errors  shall,  after  payment  of  the  transcript  money, 
deliver  the  writ  of  error  when  returnable,  with  the  tran- 
script annexed,  to  the  clerk  oT  the  errors  of  the  Court  of 


HILARY  TERM,  4  WILL.   lY.  307 

IS.  The  asMgnment  of  errors  and  subsequent  pleadings         1B34. 
thereon  shall  be  delivered  to  the  attorney  of  the  opposite  p^^^^T     "j^ 
party,  and  not  filed  with  any  officer  of  the  Court.  error,  delivery 

of* 

13.  No  scire  facias  ad  audiendum  errores  shall  be  neces-  No  sci.  fa.  ad 
lary  (unless  in  case  of  a  change  of  parties),  but  the  plain-  rores. 
tiffin  error  may  demand  a  joinder  in  error,  or  plead  to  the 
issignment  of  errors;   and  the  defendant  in  error,    his  Joinder  in  error 
executors  or  administrators,  shall  be  bound  within  twenty  ^y^"  twenty 
days  after  such  demand  to  deliver  a  joinder  or  plea,  or  to 

demur,  otherwise  the  judgment  shall  be  reversed. 

Provided,  that  if  in  any  case  the  time  allowed  as  herein-  Where  twenty 
before  mentioned  for  getting  the  transcript  prepared  and  loth^Augoft.  ^' 
examined  for  assigning  errors,  or  for  delivering  a  joinder 
in  error,  or  plea,  or  demurrer,  shall  not  have  expired  be- 
ibre  the  tenth  day  of  August  in  any  year,  the  party  enti- 
tled to  such  time  shall  have  the  like  time  for  the  same 
purpose,  after  the  twenty-fourth  day  of  October,  without 
reckoning  any  of  the  days  before  the  tenth  of  August, 

Provided  also,  that  in  all  cases  such  time  may  be  ex-  Further  time 
tended  by  a  Judge's  order. 

Provided  also,  that,  in  all  cases  of  writs  of  error  to  re-  Not  to  apply  to 

/•  <•  •  ■^•^^1        errors  in  fines* 

verse  fines  and  common  recoveries,  a  scire  facias  to  the  &c. 
terre-tenants  shall  issue  as  heretofore. 

14.  When  issue  in  law  is  joined,  either  party  may  set  Setting  down 
down  the  case  for  argument  with  the  clerk  of  the  errors  of  ^ent**'  "^' 
the  Court  of  Error,  or  the  clerk  of  the  rules  in  the  King's 

Bench,  as  the  case  may  require,  and  forthwith  give  notice 
in  writing  thereof  to  the  other  party,  and  proceed  to  ar- 
gument in  like  manner  as  on  a  demurrer,  without  any  rule 
or  motion  for  a  concilium. 

15«  Four  clear  days  before  the  day  appointed  for  ar-  Error  booics, 
gumenty  the  plaintiff  in  error  shall  deliver  copies  of  the    ^  ^^'^  ° 
judgment  of  the  Court  below,  and  of  the  assignment  of 
errorsi  and  of  the  pleadings  thereon,  to  the  Judges  of  the 
King's  .Bench  on  writs  of  error  from  the  Cominon  Pleas 


or  Exchequer,  and  to  the  Judges  of  the  Common  Pleas 
on  writs  of  error  from  the  King's  Bench;  and  the  defen- 
dant in  error  shall  deliver  copies  thereof  to  ttie  other 
Judges  of  the  Court  of  Exchequer  Chamber,  before  whom 
the  esse  is  to  be  heard ;  and  in  default  by  either  party,  the 
other  party  may  deliver  such  books  as  ought  to  have  been 
delivered  by  the  party  making  default;  and  the  party  mak- 
ing default  shall  not  be  heard  until  he  shall  have  paid  for 
auch  copies,  or  deposited  with  the  clerk  of  the  errors,  or 
the  cierk  of  the  rules  in  the  King's  Bench,  as  the  case  may 
be,  a  sufficient  sum  to  pay  for  such  copies. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall 
be  necessary  before  setting  down  the  case  for  argument; 
but,  after  judgment  shall  have  been  given  in  the  Court  of 
Error  in  the  Exchequer  Chamber,  either  party  shall  be  at 
liberty  to  enter  the  proceedings  in  error  on  the  judgment 
roll  remaining  in  the  Court  below,  on  a  certificate  of  a 
clerk  of  the  errors  of  the  Exchequer  Chamber  of  the  judg- 
ment given,  for  which  a  fee  of  St.  id.,  and  no  more,  shall 
be  charged. 

Noitce  ort»a>        17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any 
Hon.  ^^g  wbere  the  defendant  has  not  Appeared  in  person,  or 


Proceeding*  In 
error  not  enter- 
ed b«rore  irpi- 
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toWD  or  country,  in  the  form  hereto  annexed,  marked  A.,  1^34. 
or  to  the  like  effecti  of  his  intention  to  adduce  in  evidence 
certRin  written  or  printed  documents ;  and  unless  the  ad- 
vene party  shall  consent  by  indorsement  on  such  notice, 
within  forty-eight  hours,  to  make  the  admission  specified, 
the  party  requiring  such  admission  may  call  on  the  party 
required,  by  summons,  to  shew  cause  before  a  Judge  why 
he  should  not  consent  to  such  admission;  or,  in  case  of 
refusal,  be  subject  to  pay  the  costs  of  proof.  And  unless 
the  party  required  shall  expressly  consent  to  make  such 
admission,  the  Judge  shall,  if  he  think  the  application  rea- 
sonable, make  an  order,  that  the  costs  of  proving  any  do- 
coment  specified  in  the  notice,  which  shall  be  proved  at 
the  trial  to  the  satisfaction  of  the  Judge  or  other  presiding 
officer,  certified  by  his  indorsement  thereon,  shall  be  paid 
by  die  party  so  required,  whatever  may  be  the  result  of 
the  cause. 

Provided,  that,  if  the  Judge  shall  think  the  application 
iroreaaonable,  he  shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for 
hiquiry  or  examination  of  the  documents  intended  to  be 
oSered  in  evidence,  and  give  such  directions  for  inspection 
and  examination,  and  impose  such  terms  upon  the  party 
requiring  the  admission,  as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the 
Judge  shall  order  the  same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document 
shall  be  allowed  to  any  party  who  shall  have  adduced  the 
same  in  evidence  on  any  trial,  unless  he  shall  have  given 
such  notice  as  aforesaid,  and  t)ie  adverse  party  shall  have 
refused  or  neglected  to  make  such  admission,  or  the  Judge 
shall  have  indorsed  upon  the  summons  that  he  does  not 
think  it  reasonable  to  require  it. 

A  Judge  may  make  such  order  as  he  may  think  fit  re- 
specting the  costs  of  the  application  and  the  costs  of  the 
production  and  inspection ;  and,  in  the  absence  of  a  special 
order,  the  same  shall  be  costs  in  the  cause. 

VOL.  n.  Y  D.  p.  c 


HHGULf    OENERALEA, 


FORM  OP  NOTICE  REFERRED  TO. 


>   A.B.' 


In  the  K.  B. 
C.  P. 

or  Exchequer. 

Take  notice,  that  the /P'"'"''**"    |   in  this  cause 
i  defendant-' 

proposes   to  adduce  in  evidence  the  several  documents 

hereunder  specified,  and  that  the  same  may  be  inspected 

{defendant,t   ■  ■     ,,                           .       ^ 
I-  his  attorneV)  or  agent,   at , 
plaintiff,     /                    ■"           *^ 

,  between  the  hours  of — 


by  the  . 


;  and  that 


the 


/■defendant  ■»  ■ 


1  I  ■  ,./r  I  will  be  required  to  admit  that  such  of 
the  said  documents  as  are  specified  to  be  originals  were 
respectively  written,  signed,  or  executed,  as  they  purport 
respectively  to  have  been ;  (liat  such  as  are  specified  as 
copies  are  true  copies;  and  such  documents  as  are  stated 
to  have  been  served,  tent,  or  delivered,  were  so  served. 
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1634. 


ORIGINALS. 


DtieripHon  oftht  Dpeamemis. 


DaU. 


'I  litJaniury,   1828 


Deed  U  Corenmnt  between  A.  B.  and  C.  D.,  lit  part; 
and  B.  F.  Snd  part 

ladenturt  of  Leaee  from  A.  B.  to  C.  D.  -        -        -     lit  February,  1828 

ladentara  of  Release  between  A.  B.  and  C.  D.,  1st  part,  &c  2nd  February,  1828 

Letter,  Defendant  to  Plaintiir 1st   March,     1828 

Fbficy  oi  Intorance  on  Goods  by  ship  Isabella  on  Yoyage 
from  Oporto  to  London     -        •        .        .        . 

Memorandnm  of  Agreement  between  C.  D.,  Captain  ofi 

«ad  Ship,  «.d  E.  F. I  •"  '•""'T'  "" 

Bin  of  Exchange  for  £100  at  Three  Months,  drawn  by  A.  ^ 
B.  on  and  accepted  by  C.  D.,  indorsed  by  E.  F.  and  G.  IL  /  ^'^    ^^^*        *  **• 


1 3rd  December,  1827 


COPIES. 


IkseHpiionqfDoetaneiUt. 


Register  of  Baptism  of  A. 
B.  in  the  Parish 


^tism  of  A.\ 

ishofx../  ^•^'•""•'y' 


1808. 


Utter,  Plaintiff  to  Defen- 
dant       ... 


ren-> 

J-    1st  February,  1828. 


Original  or  DupUcaU 
served,  tent,  or  delivered, 
when,  how,  and  by  whom. 


Notice  to  produce  Papers 
Record  of  a  Judgment  of 


1st  March,  1828. 


cord  of  a  Judgment  of  ^ 
the    Court    of   King's  f   Trinity  Term, 
Bench,   in   an    action,  T  10th  Geo.  I Y. 
J.  S«  V.  J.  N.     •     .    -J 

Leuers    Patent    of   King^ 
Charies  II.  in  the  Rolls  >   1st  January,  1680. 
Chapel ^ 


{Sent  by  General  Post,  2nd 
February,  1828. 
/Served  2nd  March,  1828, 
on   Defendant's  Attor> 


\ 


oey,  by  B.F.of- 


y2 


REQULi£    QENERALES, 


Hilary  Term,  *  Will.  4. 
Whereas  it  is  prorided  by  the  stat.  3  &  4  Will.  4,  c.  43, 
B.  I,  that  the  Judges  of  the  superior  Courts  of  Common 
Law  at  Westminster,  or  any  eight  or  more  of  them,  of 
whom  the  Chiefs  of  each  of  the  said  Courts  should  be  tbree, 
should  and  might,  by  any  rule  or  order  to  be  from  time 
to  time  by  them  made,  in  term  or  vacation,  at  any  time 
within  five  years  from  the  time  when  the  said  act  should 
take  effect,  make  such  alterations  in  the  mode  of  pleaifing 
in  the  said  Courts,  and  in  the  mode  of  entering  and  tran- 
scribing pleadings,  judgments,  and  other  proceedings  in 
actions  at  law,  and  such  regulations  as  to  the  payment  of 
costs,  and  otherwise,  for  carrying  into  effect  the  said 
iterations,  as  to  them  might  seem  expedient;  which  mles, 
orders,  and  regulations  were  to  be  laid  before  both  Houses 
of  Parliament  as  therein  mentioned,  and  were  not  to  have 
effect  until  six  weeks  after  the  same  should  have  been  so 
laid  before  both  Houses  of  Parliament,  but  after  that  time 
should  be  binding  and  obligatory  on  the  said  Courts,  and 
all  other  Courts  of  common  law,  and  be  of  the  like  force 
and  effect  as  if  the  provisions  contained  therein  had  beea 
expressly  enacted  by  Parliament; 
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1834. 
FIRST  OENER'AL  RULES  AND  REGULATIONS.  ^'^ 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  Aiipieadingt 
iotitled  of  the  day  of  the  month  and  year  when  the  same  t^e  day  Ind 
was  pleaded,  and  shall  bear  no  other  time  or  date,  and  ^?"J^^^^  . 

*^  '  '  pleaded,  and  so 

every  declaration  and  other  pleading  shall  also  be  entered  entered  of  re- 

00  the  record  made  up  for  trial  and  on  the  judgment-roll, 

under  the  date  of  the  day  of  the  month  and  year  when  the 

nme  respectively  took  place,  and  without  reference  to 

soy  other  time  or  date,  unless  otherwise  specially  ordered 

by  the  Court  or  a  Judge. 

ft.   No  entry  of  continuances  by  way  of  imparlance.  No  continu- 
curia  advisari  vult,  vicecomes  non  misit  breve,  or  other«  f^^^^  *^  ***  *"' 
wise,  shall  be  made,  upon  any  record  or  roll  whatever,  or 
in  the  pleadings,  except  the  jurata  ponitur  in  respectu, 
which  is  to  be  retained. 

Provided,  that  such  regulation  shall  not  alter  or  affect  Not  to  aSect 
any  existing  rules  of  practice  as  to  the  times  of  proceeding  Ijj^^ng.^ 
ffl  the  cause. 

Provided  also,  that  in  all  cases  in  which  a  plea  puis  pim,  puii  dmr- 
darrein  continuance  is  now  by  law  pleadable  in  Banc,  or  '*^°  continu- 
tt  Nisi  Prius,  the  same  defence  may  be  pleaded,  with  an 
allegation  that  the  matter  arose  after  the  last  pleading,  or 
the  issuing  of  the  jury  process,  as  the  case  may  be. 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  Affidavit  to  ve- 
accompanied  by  an  affidavit  that  the  matter  thereof  arose  "^^' 
within  eight  days  next  before  the  pleading  of  such  pleas, 
or  unless  the  Court  or  a  Judge  shall  otherwise  order. 

8.  All  judgments,  whether  interlocutory  or  final,  shall  Judgment  en. 
be  entered  of  record  of  the  day  of  the  month  and  year,  JJheiiLicd. 
whether  in  term  or  vacation,  when  signed,  and  shall  not 
have  relation  to  any  other  day. 

Provided,  that  it  shall  be  competent  for  the  Court  or  a  Nunc  pro  tunc 
Judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc. 


«>14  KEOUI^    QENEKALKS, 

183-1.  4,  No  entry  liliall  be  made  on  record  of  any  warranta  of 

WarrRnra  of»i-   attomey.lo  suc  OF  defend. 

5.  And  whereas,  by  the  mode  of  pleading  hereinafter 
prescribed,  the  several  disputed  facta  material  to  the  merits 
of  the  case  will,  before  the  trial,  be  brought  to  the  notice 
of  the  respective  parties  more  distinctly  than  heretofore ; 
and,  by  the  said  act  of  the  3rd  &  +th  Will.  +,  c.  42,  s.  23, 
the  powers  of  amendment  at  the  trial,  in  cases  of  variance 
in  particulars  not  material  to  the  merits  of  the  case,  are 
greatly  enlarged: 
Seteni  counu         Several  counts  shall  not  be  allowed,  unless  a  distinct 
aiiow*"''"  "*  subject-matter  of  complaint  is  intended  to  be  established 
in  respect  of  each ;  nor  shall  several  pleas,  or  avowries, 
or  cognizances  be  allowed,  unless  a  distinct  ground  of  aa- 
flwer  or  defence  is  intended  to  be  established  in  respect  of 
each. 
Emmpietinda-      Therefore,  counts  founded  on  one  and  the  same  princi- 
daraiion..         ^^  matter  of  compkint,  but  varied  in  statement,  descrip- 
tion, or  circumstances  only,  are  not  to  be  allowed. 
Coniraci  witii  Ex.  gr.  Couuts  founded  upon  the  same  contract,  de- 

con  uion.  Bcribed  in  one  as  a  contract  without  a  condition,  and  in 

another  as  a  contract  with  a  condition,  are  not  to  be  al- 
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money,  or  otherwise^  are  to  be  considered  as  founded  on         1^^- 
distinct  subject-matters  of  complaint ;  for  the  debt  and  the 
security  are  different  contracts;  and  such  counts  are  to  be 
allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  Policies. 
to  be  allowed. 

But,  a  count  upon  a  policy  of  insurance,  and  a  count  Premium. 
for  money  had  and  received,  to  recover  back  the  premium 
upon  a  contract  implied  by  law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  Chartcr-partiei. 
allowed. 

But,  a  count  for  freight  upon  a  charter-party,  and  for  Freight. 
freight  pro  rata  itineris,  upon  a  contract  implied  by  law, 
are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  Demise,  and  use 
of  the  same  land  for  the  same  time,  are  not  to  be  al-  *"  o«^P*  ^• 
lowed. 

In  actions  of  tort  for  misfeasance,  several  counts,  for  the  Misfeasance. 
same  injury,  varying  the  description  of  it,  are  not  to  be 
allowed. 

In  the   like   actions   for  nonfeasance,   several  counts,  Nonfeasance. 
founded  on  varied  statements  of  the  same  duty,  are  not  to 
be  allowed. 

Several  counts  in  trespass,  for  acts  committed  at  the  Trespass. 
same  time  and  place,  are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatus  assump-  indebitatus  as- 
lit  to  be  due  in  respect  of  several  matters,  ex.  gr.^  for  ■""'P"^ 
wages,  work,  and  labour  as  a  hired  servant,  work  and  la- 
bour generally,  goods  sold  and  delivered,  goods  bargained 
and  sold,  money  lent,  money  paid,  money  had  and  receiv- 
ed, and  the  like,  the  statement  of  each  debt  is  to  be  con- 
sidered as  amounting  to  a  several  count  within  the  mean- 
ing of  the  rule  which  forbids  the  use  of  several  counts, 
though  one  promise  to  pay  only  is  alleged  in  consideration 
of  all  the  debts. 


1834. 
count  sUlcd. 


RBOUL^    OBNERALES, 

Provided,  that  a  count  for  money  due  on  an  accoant 
itated  may  be  joined  with  any  otiier  count  for  a  money 
demand,  though  it  may  not  be  intended  to  establish  a  dis- 
tinct subject-matter  of  complaint  in  respect  of  each  of 
snch  counts. 

The  rule  which  forbids  the  use  of  several  counts  is  not 
to  be  considered  as  precluding  the  plaintiff  from  alleging 
more  breaches  than  one  of  the  same  contract  In  the  satne 
count. 

£x.  gr. — Pleas,  avowries,  and  cognizances,  founded  on 
one  and  the  same  principal  matter,  but  varied  in  state- 
ment, description,  or  circumstances  only,  (and  pleas  In  bar, 
in  replevin,  are  within  the  rule),  are  not  to  be  allowed. 

Pleas  of  solvit  ad  diem,  and  of  solvit  post  diem,  are  both 
pleas  of  payment,  varied  in  the  circumstance  of  time  only, 
and  are  not  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction, 
or  of  release,  are  distinct,  and  are  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  security  of  ^.  B., 
in  discharge  i>f  the  plaintiff's  demand,  and  of  an  agreement 
to  accept  the  security  of  C.  D.  for  the  hke  purpose,  are 
also  distinct,  and  to  be  allowed. 

But,  pleas  of  an  agreement  to  accept  the  security  of  • 
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But,  pleas  of  right  of  common  at  all  times  of  the  year,         1^34. 
tod  of  such  right  at  particular  times,  or  in  a  qualified  Right  of  omq- 
maniier,  are  not  to  be  allowed.  ™^"* 

So,  pleas  of  a  right  of  way  over  the  locus  in  quo,  vary-  Right  of  way. 
iDg  the  termini  or  the  purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  da-  Distrets  for  rent, 
mage  feasant,  are  to  be  allowed.  feaMot!"*^ 

But,  avowries  for  distress  for  rent,  varying  the  amount  Dbtrett  for  rent. 

of  rent  reserved,  or  the  times  at  which  the  rent  is  payable, 
are  not  to  be  allowed. 

The  examples,  in  this  and  other  places  specified,  are  Theabo?ecMet 
pven  as  some  instances  only  of  the  application  of  the    ^    cttony, 
rules  to  which  they  relate;  but  the  principles  contained  in 
the  rules  are  not  to  be  considered  as  restricted  by  the 
examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cogni-  violation  of 
since  shall  have  been  used  in  apparent  violation  of  the  t«kJ^iJi*^^ 
preceding  rules,  the  opposite  party  shall  be  at  Uberty  to  °^' 
apply  to  a  Judge,  suggesting  that  two  or  more  of  the 
counts,  pleas,  avowries,  or  cognizances  are  founded  on  the 
same  subject-matter  of  complaint,  or  ground  of  answer  or 
defence,  for  an  order  that  all  the  counts,  pleas,  avowries, 
or  cognizances,  introduced  in  violation  of  the  rule,  be 
struck  out  at  the  cost  of  the  party  pleading;  whereupon 
the  Judge  shall  order  accordingly,  unless  he  shall  be  satis- 
fied, upon  cause  shewn,  that  some  distinct  subject-matter 
of  complaint  is  bon&  fide  intended  to  be  established  in  re- 
spect of  each  of  such  counts,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of  each  of  such  pleas,  avow- 
ries, or  cognizances,  in  which  case  he  shall  indorse  upon 
die  summons,  or  state  in  his  order,  as  the  case  may  be, 
that  he  is  so  satisfied ;  and  shall  also  specify  the  counts, 
pleas,  avowries,  or  cognizances  mentioned  in  such  applica- 
tion, which  shall  be  allowed. 


REGVl.iG   GENERALE8, 

7.  Upon  the  trial,  where  there  is  more  than  one  count, 
plea,  avowry,  or  cognizance  upon  the  record,  and  the 
party  pleading  fails  to  establish  a  distinct  subject-matter 
of  complaint  in  respect  of  each  count,  or  some  distioct 
ground  of  answer  or  defence  in  respect  of  each  plea, 
avowry,  or  cognizance,  a  verdict  and  judgment  shall  pass 
against  him  upon  each  count,  plea,  avowry,  or  cognizance, 
which  he  shall  have  so  failed  to  establish ;  and  he  shall  be 
liable  to  the  other  party  for  all  the  costs  occasioned  by  such 
count,  plea,  avowry,  or  cognizance,  including  those  of  the 
evidence  as  well  as  those  of  the  pleadings:  and  further, 
in  all  cases  in  which  an  application  to  a  Judge  has  been 
made  under  the  preceding  rule,  and  any  count,  plea,  avotr- 
ry,  or  cognizance,  allowed  as  afurcsaid,  upon  the  ground 
that  some  distinct  subject-matEer  of  complaint  was  bonft 
fide  intended  to  be  established  at  the  trial  in  respect  of 
each  count  so  allowed,  or  some  distinct  ground  of  answer 
or  defence  in  respect  of  each  plea,  avowry,  or  cognizance 
so  allowed,  if  the  Court  or  Judge  before  whom  the  trial 
is  had  shall  be  of  opinion  that  no  such  distinct  subject- 
matter  of  complaint  was  bona  fide  intended  to  be  estab- 
lished in  respect  of  each  count  so  alloweil,  or  no  such 
distinct  ground    of  answer  or  defence  in  respect  of  each 


of  pleat,  &C. 
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9.  Id  a  plea  or  subsequent  pleading,  intended  to  be         1834. 
pleaded  in  bar  of  the  whole  action  generally,  it  shall  not  ^^^    "   ^ 
be  neoessary  to  use  any  allegation  of  actionem  non,  or  to  mnd  condusion 
the  like  effect,  or  any  prayer  of  judgment;  nor  shall  it  be 
necessary  in  any  replication,  or  subsequent  pleading  in- 
tended to  be  pleaded  in  maintenance  of  the  whole  action, 
to  use  any  allegation  of  ^'  precludi  non,*'  or  to  the  like  ef- 
fect, or  any  prayer  of  judgment;  and  all  pleas,  replications, 
and  subsequent  pleadings,  pleaded  without  such  formal 
parts  as  aforesaid,  shall  be  taken,  unless  otherwise  ex- 
pressed, as  pleaded  respectively  in  bar  of  the  whole  ac- 
tion, or  in  maintenance  of  the  whole  action ;  provided, 
that  nothing  herein  contained  shall  extend  to  cases  where 
m  estoppel  is  pleaded. 


of  plea. 


10.  No  formal  defence  shall  be  required  in  a  plea,  and  Commencement 
it  shall  commence  as  follows: — "  The  said  defendant,  by 
,  his  attorney,  [or^  in  person,  &c.],  says  that 


11.  It  shall  not  be  necessary  to  state  in  a  second  or  Second  plea. 
other  plea  or  avowry,  that  it  is  pleaded  by  leave  of  the 

Court,  or  according  to  the  form  of  the  statute,  or  to  that 
ettecU 

12.  No  protestation  shall   hereafter  be  made  in  any  Protestation. 
pleading;  but  either  party  shall  be  entitled  to  the  same 
advantage  in  that  or  other  actions,  as  if  a  protestation  had 

been  made. 

IS.  All  special  traverses,  or  traverses  with  an  induce-  Traverses. 
ment  of  affirmative  matter,  shall  conclude  to  the  country. 

Provided,  that  this  regulation  shall  not  preclude  the  Opposite  party 
opposite  party  from  pleading  over  to  the  inducement  when  """^  ^  " 
the  traverse  is  immaterial. 

14.  The  form  of  a  demurrer  shall  be  as  follows : — **  The  Form  of  de- 
said  defendant,  by ,  his  attorney,  [or,  in  person, 

&€.,  or  plaintiff],  says  that  the  declaration  [or  plea,  &c.] 


REfJUI^    OBNKRALER, 


is  not  Bufficient  in  law,"  shewing  the  tpfciat  eautei  of  de- 
ttmrrer,  if  any. 

Th«  form  of  a  joinder  in  demurrer  shall  be  as  follows: — 
"  The  said  plaintiff  [or  defendant]  says  that  the  declara* 
tion  \pr  plea,  &c.]  is  sufficient  in  law." 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or 
on  the  judgment-roll,  (according  to  the  nature  of  the  case), 
shall  be  taken  to  be,  and  shall  be  in  fact,  the  first  entry 
of  the  proceedings  in  the  cause,  or  of  any  part  thereof, 
upon  record ;  and  no  fees  shall  be  payable  in  respect  of  anjr 
prior  entry  made,  or  supposed  to  be  made,  on  any  roll  or 
record  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  more  thati 
one  issue  by  any  of  the  officers  of  the  Court,  or  of  any 
Judge  at  the  Assizes,  or  of  any  other  officer,  in  any  action 
of  assumpsit,  or  in  any  action  of  debt  on  simple  contract, 
or  in  any  action  on  the  case. 

17.  When  money  is  paid  into  Court,   such   payment 
shall  be  pleaded  in  all  cases,  and,  as  near  as  may  be,  ia 
the  following  form,  mutatis  mutandis: — 
"  C.  D.-^      The .lay  of . 
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shall  be  necessary,  except  under  the  3  &  4  Will.  4,  c.  42,         1634. 
1. 21;  but  the  money  shall  be  paid  to  the  proper  officer  of  7 

each  Court,  who  shall  give  a  receipt  for  the  amount  in  the  Court  except  in 
naxgin  of  the  plea;  and  the  said  sum  shall  be  paid  out  to 
the  plaintiff  on  demand. 

19.  The  plaintiff,  after  the  delivery  of  a  plea  of  pay-  Proceeding  by 
ment  of  money  into  Court,  shall  be  at  liberty  to  reply  to  ^^JJIJ^nt  of*' 
the  same,  by  accepting  the  sum  so  paid  into  Court  in  full  ™<>n«y  ^"^^ 
satisfaction  and  discharge  of  the  cause  of  action  in  respect 
of  which  it  has  been  paid  in ;  and  he  shall  be  at  liberty  in 
iuL%  case  to  tax  his  costs  of  suit,  and,  in  case  of  non-pay- 
ment thereof  within  forty-eight  hours,  to  sign  judgment 
for  iris  costs  of  suit  so  taxed;  or  the  plaintiff  may  reply, 
"  that  he  has  sustained  damages  [or,  that  the  defendant 
is  indebted  to  him,  as  the  case  may  be"]  to  a  greater 
amount  than  the  said  sum;*'  and,  in  the  event  of  an  issue 
thereon  being  found  for  the  defendant,  the  defendant  shall 
be  entitled  to  judgment  and  his  costs  of  suit. 

90.  In  all  cases  under  the  S  &  4  Will.  4,  c.  4S,  s.  10,  Commence- 
n  which,  after  a  plea  in  abatement  of  the  nonjoinder  of  daraUon  after 
another  person,  the  plaintiff  shall,  without  having  pro-  Pl^V^ "°"' 
oeeded  to  trial  on  an  issue  thereon,  commence  another 
action  against  the  defendant  or  defendants  in  the  action 
in  which  such  plea  in  abatement  shall  have  been  pleaded, 
and  the  person  or  persons  named  in  such  plea  in  abate^- 
nent  as  joint  contractors,  the  commencement  of  the  de- 
daratio&  shall  be  in  the  following  form : — 

"  [Fenue.] — A.  B.,  by  E.  F.,  his  attorney,  [or,  in  his 
own  proper  person,  ^c],  complains  of  C  D.  and  6.  H., 
who  have  been  summoned  to  answer  the  said  A.  B,,  and 
which  said  C.  D.  has  heretofore  pleaded  in  abatement  the 
nonjoinder  of  the  said  G.  H.,  &c."  [The  same  form  to  be 
used  mutatis  mutandis  in  cases  of  arrest  or  detainer,] 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  Cbarncter  of 
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1834.  or  insolvent,  or  executors  or  administrators,  or  penons 

.  authorized  by  act  of  Parliament  to  sue  or  be  sued  as  nomi- 

ta  be  uken  m  nal  parties,  the  character  in  which  the  plaintiff  or  defen- 

ipeciiiiy  de-  datit  is  stated  on  the  record  to  sue  or  be  sued,  shall  not 

"'*  '  in  any  case  be  considered  as  in  issue,   unless  apeciaQy 

denied. 


PLEADINGS  IN  PARTICULAR  ACTIONS. 

I. — Assumpsit. 

I.  In  all  actions  of  assumpsit,  except  on  bills  of  ex- 
change and  promissory  notes,  the  plea  of  non  assumpsit 
shall  operate  only  as  a  denial  in  fact  of  the  express  con- 
tract or  promise  alleged,  or  of  the  matters  of  fact  firom 
which  the  contract  or  promise  alleged  may  be  implied  by 
lav. 

Ex.  gr. — In  an  action  on  a  warranty,  the  plea  will  operate 
as  a  denial  of  the  fact  of  the  warranty  having  been  given 
upon  the  alleged  consideration,  but  not  of  the  breach; 
and,  in  an  action  on  a  policy  of  insurance,  of  the  subscrip- 
tion to  the  alleged  policy  by  ihe  defendant,  but  not  of  the 
interest,  of  the  commencement  of  the  risk,  of  the  loss,  or 
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of  those  facts  which  make  such  receipt  by  the  defendant         lBd4. 
a  receipt  to  the  use  of  the  plaintiff. 

S.  In  all  actions  upon  bills  of  exchange  and  promissory   Biiu  and  notei, 
notes,  the  plea  of  non  assumpsit  shall  be  inadmissible.    In  D^i^"*^ 
8och  actions,  tbereforCi  a  plea  in  denial  must  traverse 
some  matter  of  fact :  ex.  gr,  the  drawing,  or  making,  or 
indorsing,  or  accepting,  or  presenting,  or  notice  of  dis- 
honour of  the  bill  or  note. 

3.  In  every  species  of  assumpsit,  all  matters  in  confes-  in  auomptit, 

1  -J  'If  ^         1      xi  1-  r   matten  in  con- 

sion  and  avoidance,  including  not  only  those  by  way  of  feuion  and 
discharge,  but  those  which  shew  the  transaction  to  be   "J^^^^^jit'" 
dther  void  or  voidable  in  point  of  law,  on  the  ground  of  <^>iiy* 
fraud  or  otherwise,  shall  be  specially  pleaded ;    ex.  gr., 
infancy,  coverture,  release,  payment,  performance,  illega- 
lity of  consideration  either  by  statute   or  common  law, 
drawing,  indorsing,  accepting,  &c.,  bills  or  notes  by  way 
of  accommodation,  set-off,  mutual  credit,  unseaworthiness, 
misrepresentation,  concealment,  deviation,    and   various 
other  defences,  must  be  pleaded. 

4.  In  actions  on  policies  of  assurance  the  interest  of  the  statement  of 
assured  may  be  averred  thus : — ^*  That  A.,  B.,  C,  and  D.,  sured. 

or  some  or  one  of  them,  were  or  was  interested,"  &c. 
And  it  may  also  be  averred,  '^  that  the  insurance  was  made 
for  the  use  and  benefit,  and  on  the  account,  of  the  person 
or  persons  so  interested." 

II. — In  Covenant  and  Debt. 

1.  In  debt  on  specialty  or  covenant,  the  plea  of  non  est  Noneitfactum. 
factum  shall  operate  as  a  denial  of  the  execution  of  the 

deed  in  point  of  fact  only,  and  all  other  defences  shall  be 
specially  pleaded,  including  matters  which  make  the  deed 
absolutely  void,  as  well  as  those  which  make  it  voidable. 

2.  The  plea  of  "  nil  debet"  shall  not  be  allowed  in  any  Nil  debet. 
action. 


Non  delinet 


HEQULA    OENERALES, 

3.  la  actions  of  debt  on  simple  contract,  other  than  on 
bills  of  exchange  and  promissory  notes,  the  defendant  may 
plead  that  "  lie  never  was  indebted  in  manner  and  form  as 
in  the  declaration  alleged,"  and  such  plea  shall  have  the 
same  operation  as  the  plea  of  non  assumpsit  in  indebitatus 
assumpsit;  and  all  matters  in  confession  and  avoidance 
shall  be  pleaded  specially  as  above  directed  in  actions  of 
assumpsit. 

4.  In  other  actions  of  debt,  in  which  the  plea  of  nil 
debet  has  been  hitherto  allowed,  including  those  on  bills 
of  exchange  and  promissory  notes,  the  defendant  shall 
deny  specifically  some  particular  matter  of  fact  alleged 
in  the  declaration,  or  plead  specially  in  confession  and 
avoidance. 

III. — Detinue. 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the 

detendon  of  the  goods  by  the  defendant,  but  not  of  the 

plaintiff"s  property  therein ;  and  no  other  defence  than  such 

denial  shall  be  admissible  under  that  plea. 

IV.-/»  Cage. 
1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall 
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In  an  action  on  the  case,  for  obstructing  a  right  of  way,         1834. 
such  plea  will  operate  as  a  denial  of  the  obstruction  only,  „.  ,    ^ 

g.  ,  Right  of  wav. 

and  not  of  the  plaintifTs  right  of  way;  and  in  an  action 

for  converting  the  plaintiff's  goods,  the  conversion  only,  Trover. 

and  not  the  plaintiff's  title  to  the  goods. 

In  an  action  of  slander  of  the  plaintiff  in  his  office,  sbnder. 
profession,  or  trade,  the  plea  of  not  guilty  will  operate  to 
the  game  extent  precisely  as  at  present  in  denial  of  speak- 
ing the  words,  of  speaking  them  maliciously,  and  in  the 
sense  imputed,  and  with  reference  to  the  plaintiff's  office, 
profession,  or  trade,  but  it  will  not  operate  as  a  denial  of 
the  fact  of  the  plaintiff  holding  the  office  or  being  of  the 
profession  or  trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial  of  Escape. 
the  neglect  or  default  of  the  sheriff  or  his  officers,  but  not 
of  the  debt,  judgment,  or  preliminary  proceedings. 

In  this  form  of  action  against  a  carrier,  the  plea  of  not  Carrieri. 
guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but 
not  of  the  receipt  of  the  goods  by  the  defendant  as  a  car- 
rier for  hire,  or  of  the  purpose  for  which  they  were  re- 
ceived. 

2.   All  matters  in  confession  and  avoidance  shall  be  Matten  in  con- 

111  •II  ..  fi  .^  fession  and 

pleaded  specially,  as  in  actions  of  assumpsit.  avoidance 

pleaded  spe- 
ciallv 

V. — In  Trespass, 

1.  in  actions  of  trespass  quare  clausum  fregit,  the  close  Abuttals  in  de- 
er place  in  which,  &c.,  must  be  designated,  in  the  decla-  *^*^****"- 
ration,  by  name  or  abuttals, or  other  description;  in  failure 

whereof  the  defendant  may  demur  specially. 

2.  In  actions  of  trespass  quare  clausum  fregit,  the  plea  Effect  of  not 
of  not  guilty  shall  operate  as  a  denial  that  the  defendant  p^  qu?ci7fr'. 
committed  the  trespass  alleged  in  the   place  mentioned, 

but  not  as  a  denial  of  the  plaintiff's  possession,  or  right  of 
possession  of  that  place,  which,  if  intended  to  be  denied, 
must  be  traversed  specially. 

VOL.  II.  z  o.  p.  c. 


REGtlLf    QENERALEE, 

3.  In  actions  of  trespass  de  bonis  asportatis,  the  plea  of 
not  guilty  shall  operate  as  a  denial  of  the  defendant  haTing 
committed  the  trespass  alleged  by  taking  or  damaging 
the  goods  mentioned,  but  not  of  the  plaintiff's  property 
therein. 

4.  Where,  in  an  action  of  trespass  quare  clausum  fregit, 
the  defendant  pleads  a  right  of  nay  with  carriages  and 
cattle  and  on  foot  in  the  same  plea,  and  issue  is  taken 
thereon,  the  plea  shall  be  taken  diatributively;  and  if  a 
right  of  way  with  cattle,  or  on  foot  only,  shall  be  found  by 
the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect 
of  such  of  the  trespasses  proved  as  shall  be  justified  by 
the  right  of  way  so  found;  and  for  the  pl^ntiff  in  respect 
of  such  of  the  trespasses  as  shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  quare  clausum 
fregit,  the  defendant  pleads  a  right  of  common  of  pasture 
for  divers  kinds  of  cattle,  ex.  gr.  horses,  sheep,  oxen, 
and  cows,  and  issue  is  taken  thereon,  if  a  right  of  com- 
mon for  s&me  particular  kind  of  commonable  cattle  only  be 
found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in 
respect  of  such  of  the  trespasses  proved  as  shall  be  jus- 
lified  by  tlic  li^'ht  of  comnioit  so  found;  and  for  the  plain- 
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tball  apply  to  any  case  in  which  the  declaration  thall  bear         1834. 
date  before  the  first  day  of  Easter  Term  next.  ' 


Issues^  Judgments^  and  other  Proceedings  in  Actions  com- 
menced by  Process  under  2  Will.  4,  c.  39,  shall  be  in 
the  several  Forms  in  the  Schedule  hereunto  annexed, 
or  to  the  like  effect,  mutatis  mutandis:  Provided,  that, 
m  ease  of  non-compliance,  the  Court  or  a  Judge  may 
give  leave  to  amend. 

No.  1. 

Form  of  an  Issue  in  the  King's  Bench,  Common  Pleas ^ 

or  Exchequer, 
In  the  King's  Bench;  or, 
lo  the  Common  Pleas;  or, 
la  the  Exchequer. 

The  \daie  oj  declaraiion]  day  of >— ,  in  the 

'  year  of  our  Lord  18 — . 

[Venue."] — A.  J?.,  by  E,  JP.,  his  attorney,  [or,  in  his  own 
proper  person,  or,  by  E.  F.,  who  is  admitted  by  the  Court 
here  to  prosecute  for  the  said  A.  B,,  who  is  an  infant 
within  the  age  of  twenty-one  years,  as  the  next  friend  of  the 
•aid  A.  B,,  as  the  case  may  6e],  complains  of  C  Z).,  who 
has  been  summoned  to  answer  the  said  A.  S.,  [or,  arrested 
er  detained  in  custody]  by  virtue  [or,  served  with  a  copy, 
as  the  case  may  be"]  of  a  writ  issued  on  [date  of  first  wrii\ 

the day  of ,  in  the  year  of  our  Lord  18 — ,  out 

of  the  Court  of  our  Lord  the  King,  before  the  King  him- 
self at  Westminster,  \pr,  out  of  the  Court  of  our  Lord 
the  King,  before  his  Justices  at  Westminster,  or,  out  of 
the  Court  of  our  Lord  the  King,  before  the  Barons  of  his 
Exchequer  at  Westminster,  as  the  case  may  he\\  For 
that 

[Copy  ike  declaraiion  from  these  words  to  the  end,  and 
the  plea  and  subsequent  pleadings  to  thejoiiuier  of  issue.] 

z9 


REGUL£    (iENERALES, 

Thereupon  (he  Sheriff  is  coirnnandetl  that  he  cause  to 

come  here,  on    the  day  of  ,  twelve  &c.,  by 

whom  &c.,  and  who  neither  &c.,  to  recognise  &c.,  be- 
cause Bs  well  &c. 

No.  2. 

Form  <^Nisi  Prius  Record  in  the  Kings  Bench,  Cotnmon 

Pleas,  or  Exchequer. 

\_The  placita  are  to  he  omitted. — Copy  the  issue  to  the 
end  of  the  award  of  the  venire,  and  proceed  as  follows :] 

Afterwards,  on  the  [teste  of  distringas  or  habeas  coporal 

day  of  ,  in  the  year ,  the  Jury  between  the 

pnrties  aforesaid  is  respited  here  until  the  \retum  day  of 

distringas  or  habeas  corpora]  day  of ,  unless  -  ■'  - 

shall  first  come  on  the  [Jirst  day  of  sittings  or  commissiott 

day  of  assizes']  day  of ,  at ,  according  to  the 

form  of  the  statute  in  such  case  made  and  provided  for  de- 
fault of  the  Jurors,  because  none  of  them  did  appear. 
Therefore  let  the  Sheriff  have  the  bodies  of  the  said  Jurors 
accordingly. 

[The  postea  is  to  be  in  the  usual  form.'] 


No.  3. 
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attornies  aforesaid,  [or  as  the  case  may  be];  and ,         1834. 

before  whom  the  said  issue  was  tried,  hath  sent  hither  his 
record  bad  before  him,  in  these  words: 

[Copy  posiea.'] 
Therefore,  it  is  considered  that  the  said  A.  B,  do  re- 
coyer,  against  the  said  C  Z).,  his  said  damages,  costs,  and 
charges,  by  the  Jurors  aforesaid,  in  form  aforesaid,  assess- 
ed; and  also  £ for  his  costs  and  charges,  by  the 

Court  here  adjudged  of  increase  to  the  said  A.  B,^  with 
his  assent;  which  said  damages,  costs,  and  charges  in  the 
whole  amount  to  £ ,and  the  said  CD*  in  mercy,  &c. 

No.  4. 

Form  of  the  Issue  token  it  is  directed  to  be  tried  by  the 

Sheriff. 

[After  the  joinder  of  issue  proceed  as  follows  :'\ 
And  forasmuch  as  the  sum  sought  to  be  recovered  in 
this  suit,  and  indorsed  on  the  said  writ  of  summons,  does 
not  exceed  20/.,  hereupon  on  the  [teste  of  writ  of  trial]  day 
of  ■,  in  the  year  ,  pursuant  to  the  statute  in 

that  case  made  and  provided,  the  Sheriff  [or,  the  Judge 

of ,  being  a  Court  of  Record  for  the  recovery  of 

debt  in  the  said  county,  as  the  case  may  be,]  is  commanded 
that  he  summon  twelve  &c.,  who  neither  &c.,  who  shall 
be  sworn  truly  to  try  the  issue  above  joined  between  the 
parties  aforesaid,  and  that  he  proceed  to  try  such  issue  ac- 
cordingly; and  when  the  same  shall  have  been  tried,  that 
he  make  known  to  the  Court  here  what  shall  have  been 
done  by  virtue  of  the  writ  of  our  Lord  the  King  to  him 
m  that  behalf  directed,  with  the  finding  of  the  Jury  there- 
on indorsed,  on  the  -— -  day  of ,  &c. 


No.  5. 
Form  of  Writ  of  Tnut. 
William  the  Fourth,  by  &c.,  to  the  Sheriflfof  our  County 

of ,  [or,  to  the  Judge  of ,  being  a  Court  of 

Record  for  the  Recovery  of  Debt,  in  our  County  of 

,  as  the  case  may  be.l 

Whereas  A.  B.,  in  our  Court  before  us  at  WeBtmineter, 
[or,  in  our  Court  before  our  Justices  at  Westminster,  or, 
in  our  Court  before  the  Barons  of  our  Exchequer  at  West- 
minster, at  the  case  may  be\,  on  the  [date  of  first  arrit  of 
aummons}  day  of  . last,  impleaded  C.  D.  in  an  ac- 
tion on  promises  [or  as  the  case  may  he^ ;  for  that  where- 
as one  &C.,  [here  recite  the  declaration  as  in  a  torit  ofin- 
^V^];  and  thereupon  he  brought  suit.  And  whereas  the 

defendant,  on  the day  of last,  by ,  his 

attorney,  [or  as  the  case  may  be],  came  into  our  said  Court 
and  said,  [here  recite  the  pleas  and  pleadings  to  the  Join' 
der  (^  issue},  and  the  plaintiff  did  the  like.  And  whereas 
the  sum  sought  to  be  recovered  in  the  said  action,  and  in- 
dorsed on  the  writ  of  summons  therein,  does  not  exceed 
-30/.,*  and  it  is  fitting  that  the  issue  above  joined  should  be 

tried  before  you  the  said  Sheviffof ,[pr,  Judge,  as 

the  case  may  bel:    We  therefore,  pursuant  to  the  statute 


HILARY  TERM,  4  WILL.  IV.  331 

No.  6.  1834. 

Form  of  Indorsement  thereon  of  the  Verdict. 

Afterwards,  on  the  [day  of  trial]  day  of ,  in  the 

year ,  before  me.  Sheriff  of  the  county  of , 

[or.  Judge  of  the  Court  of ],  came  as  well  the  with- 
in-named plaintiff  as  the  within-named  defendant,  by  their 
respective  attomies  within  named,  \or  as  the  case  may 
le"];  and  the  jurors  of  the  jury  by  me  duly  summoned,  as 
within  commanded,  also  came,  and,  being  duly  sworn  to 
try  the  said  issue  within  mentioned  on  their  oath,  said, 
that . 

No.  7. 

Form  of  Indorsement  thereon,  in  case  a  Nonsuit  takes 

place. 

[After  the  words  "  duly  sworn  to  try  the  issue  within 
mentioned*'  proceed  as  follows:] 

And  were  ready  to  give  their  verdict  in  that  behalf;  but 
the  said  A.  B.,  being  solemnly  called,  came  not,  nor  did 
he  further  prosecute  his  said  suit  against  the  said  C  D. 

No.  8. 

Form  of  Judgment  for  the  Plaintiff  after  Trial  by  the 

Sheriff. 

[Copy  the  issue,  and  then  proceed  as  follows:] 
Afterwards,  on  the  [day  of  signing  judgment]  day  of 

,  in  the  year ,  came  the  parties  aforesaid, 

by  their  respective  attornies  aforesaid,  [or  as  the  case 
wMy  be],  and  the  said  Sheriff,  [or,  Judge,  as  the  case  may 
6e],  before  whom  the  said  issue  came  on  to  be  tried,  hath 
tent  hither  the  said  last-mentioned  writ,  with  an  indorse- 
ment  thereon,  which  said  indorsement  is  in  these  words ; 
to  wit: 

[Copy  the  Indorsement.] 
Therefore  it  is  considered,  &c.,  [in  the  same  form  as 
before]. 


CASES  ON  POIHTS  OF  fRACTiCK,  EXCH. 


■> — '  Morgan  and  Wife  p.  Thomas. 
Where  an  «c-  JmLAULE  had  obtained  a  rule  nisi   for  staying  the  pro- 
name  of  ceedingB  in  this  action,  on  the  ground  that  it  was  brought 
tiihout  *"  '^^  husband's  name  without  his  authority.     The  plain- 
thoriiyof  tiffs  werc  siiitig   as   assisnces   of  a   bail-bond.      It  was 

sband,  th«  &  » 

oil  sp-      swovn  that  the  wife  hiid  been  living  separate  from  her  hua- 

icecdingi    band  for  several  years;  that  he  could  neither  read  nor 

flayed  ua-  tf^it^^  {juf  \^^^  been  induced  by  the  wife  to  go  to  a  public- 

niijr  naa  given     house  and  e\^n  a  paper,  which  was  not  read  to  him,  and 

of  the  nature  of  which  he  was  ignorant.     The  husband 

wished  that  the  present  aciion  should  not  go  on. 

R.  V.  Richards  shewed  cause. — I'he  original  action  waa 
on  B  promissory  note  which  had  been  given  to  the  wife : 
the  liusband's  name  was  used  from  necessity.  It  appears 
from  my  affidavits  that  no  nnfuir  advantage  has  been  taken 
of  him,  and  that  he  authorized  this  action;  and  if  he  did, 
he  cannot  now  recall  his  authority.  In  one  case,  where 
the  husband  had  released  the  action,  the  Court  ordered 
the  plea  of  release  to  be  taken  off*  the  file.  Issue  is  now 
joined. 
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1834. 
Larndbr  v.  Dick.  "^ — r— ' 

tfERFIS,  K.  C,  moved  for  a  rule  for  reviewing  the  Where  tome  u- 
Ma8ter*s  taxation  of  costs.  This  was  an  action  on  the  case  f^^  ^^  pUiiTtiff 
for  obstructing  waters  by  erecting  flood-gates  across  the  Sefc^n^^f^'hc  * 
stream.   There  were  ten  counts  stating  the  possession  to  be  latter  ii  entitled 

1         1   .     ./«        ill  'I  •  1       to  the  costs  of 

m  the  plaintin,  and  nine  others  stating  the  possession  to  be  the  issues  found 
ma  tenant.  Thcjury  found  a  verdict  for  the  plaintiff  on  the  fo'^e^i^nelid''' 
Srd,  4th»  and  13th  counts.    The  Master  allowed  the  plain-  co*t*  of  the 

caoset  or  to  the 

tiff  bis  general  costs,  but  did  not  allow  the  defendant  his  expenses  of  his 
general  costs.  The  affidavit  stated  that  all  the  defendant's  unless  thriTc^- 
witnesses,  except  one,  were  necessary  to  prove  the  issues  dence  reUted 
(bund  for  the  defendant ;  that  the  evidence  of  J.  P.  and  the  issues  found 
£•  S.  did  not  materially  apply  to  the  issue  found  for  the 
plaintiff,  but  principally  to  the  other  issues.     It  was  now 
contended,  that,  upon  the  late  rule  (a),   the  defendant 
ought  to  have  had  the  general  costs  of  the  cause  upon  all 
the  issues  but  those  found  for  the  plaintiff,  and  to  the  ex- 
penses of  witnesses  whose  evidence  was  intended  to  dis- 
prove the  plaintiff's  case. 

Baylby,  B. — The  Master  has  allowed  the  plaintiff  the 
genera]  costs,  deducting  the  costs  to  which  the  defendant 
is  entitled :  those  costs  are  the  costs  of  the  issues.  He 
has  not  allowed  the  defendant  the  costs  of  his  witnesses, 
because  it  did  not  appear  that  tliere  were  any  witnesses 
of  his  who  were  called  to  speak  to  other  subjects,  and 
not  to  the  fact  of  the  flood-gates  across  the  stream.  Be- 
fore the  new  rule,  there  would  have  been  no  ground  for 
this  motion,  and  I  think  the  Master  has  adopted  the  cor- 
rect rule. 

The  other  Barons  concurred. 

Rule  refused. 

(a)  R.  7^9  H.  2  Will.  4,  ante,  which  be  has  not  succeeded;  and 

VoL  I,  p.  193 — "  No  costs  shall  the  costs  of  all  issues  found  for 

be  allowed  on  taxation  to  a  plain-  the  defendant  shall  be  deducted 

tiff  upon  any  counts  or  issues  on  from  the  plaintiff's  costs.*' 
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1B34. 
' — ' — '  Nanny  v.  Ksnrick  and  Priurose. 

Where  leverai  X  HIS  WIS  SH  action  for  a  Dialicious  arrest.  The  arrest 
fend"«pal»te-  *•*  **  **>*  *"''  °f  Kettrtck,  and  Primrose  acted  as  his  al- 
ly and  «pp»-  tomey.  They  defended  separately;  and  ultimately,  haring 
cm  iiiiarniM,  got  judgment  as  in  case  of  a  nonsuit,  they  delirered  sepa- 
lin^i » vinuaj-  rate  hills  of  costs.  It  was  objected  before  the  Master  that 
ihey™ 'liVea-  **"'?  ""*  ^'"  ""fil"'  *o  he  allowed,  the  business  having  been 
tuird  10  ch«rg«    ^Qos  in  fact  jointly :  he,  however,  allowed  both  bills. 

by  separiie  hiUi 
of  cons,  but 

j^i"'i  ^ir«^  ^oody  having  obtained  a  rule  niu  to  review  the  Maa- 

ter's  taxation,  and  that  the  defendant  should  pay  the  costs, 

Juttiee  aod  Steer  shewed  cause.— ;The  business  waa 
conducted  separately ;  Poole  acted  for  Primrose,  and 
Bamei  for  Kenrick.  The  defences  having  been  conduct- 
«d  aeparately,  we  are  entitled  to  charge  separately.  We 
have  been  treated  as  defending  separately  throughout. 

Moody,  in  support  of  the  rule. — We  swear  that  Barnet 
has  in  fact  conducted  both  defences.  Primrose  was  at- 
torney for  Kenrick  on  the  previous  occasion,  and  there 
could  be  no  cause  for  their  defending  separately.    All  the 
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iad4. 

Stone  v.  Butt.  ^    »    ^ 

cr.  JERVIS9  on  behalf  of  the  defendant,  obtained  a  rule  it  it  no  ground 
nisi,  calling  on  the  plaintiff  to  shew  cause  why  the  bail-  iJ^defendilu  out 
bond  should  not  be  delivered  up  to  be  cancelled,  and  why  of  custody,  that 

*^  .  the  pUintiffwM 

the  plaintiff  should  not  pay  to  the  defendant  his  costs  of  not  at  the  time 
the  arrest,  on  the  ground  that  the  plaintiff  was  not  at  the  i^  poLe^n  of 
tune  of  the  arrest  the  holder  of  the  bill  of  exchange,  but  ^J*  *»»"  *»^  «*' 

°    '  change  on 

had  paid  it  away  to  Poinder  and  Hodgson,  who  had  written  ^^bich  the  de- 

,       -    ^      -  n        1  feiidant  was  ar* 

to  the  defendant  for  the  amount.  rested,  and  that 

it  was  in  the 
possession  of 

Thesiger  shewed  cause. — The  plaintiff  had  dealings  persons  to 
with  Poinder  ^  Co.,  and  indorsed  the  bill  to  them  in  pay-  tiff  was  indebt- 
sent  of  part  of  the  account.     The  defendant  was  the  ac-  ^^^  he\ad 
eeptor,  and  the  plaintiff  was  the  indorsee  of  one  West:  indorsed  it  orer, 

*^  '^  if  it  appears 

the  bill  became  due  on  the  Slst    of  December,  and  was  that  those  per- 
placed  hy  Poinder  ^  Co.  to  the  general  account.   The  bill  !hebii7astnii- 
Bot  being  paid,  the  plaintiff  requested  Poinder  8f  Co.  to  ^^"n^^^^^ 
write  to  the  defendant,  which  they  did.     At  the  time  of  are  wiiihig  to 
the  arrest,  on  the  21st  of  January ^  we  certamly  had  not  for  the  porposei 
got  the  bill;  but  when  we  wanted  to  declare,  we  sent  for  <*'^^**«*"** 
it,  and  got  it  from  Poinder  ^  Co. 

J.  Jervis,  in  support  of  the  rule. — We  allege  that  the 
plaintiff  is  indebted  to  Poinder  ^  Co.,  and  they  having 
the  bill,  we  are  in  danger  of  being  twice  arrested.  We 
are  willing  to  pay ;  but  it  does  not  appear  whether  the 
plaintiff  is  suing  on  his  own  account,  or  as  trustee  for 
Pomder  %  Co.  It  ought,  therefore,  to  be  referred  to  the 
Master. 

Baylby,  B. — The  defendant  was  liable  to  be  arrested 
by  some  one.  There  certainly  was  suspicion  at  first,  but, 
upon  inquiry,  that  might  have  been  removed ;  for  it  ap- 
pears that  Poinder  ^  Co.  were  holding  the  bill  as  trustees 
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1834.        for  the  plaintiff.     What  was  suspicion  at  first  is  now  by 
'~~'''     '      the  affidavits  fiiUy  explained,  and  therefore  the  rule  must 
t.         be  dischareed. 

Butt. 

The  Other  Barons  concurred. 

Rule  discharged,  with  costs. 


Monk  v.  Bonhah. 
If  ihe  piainiiff    J- HIS  was  an  action  on  a  bill  of  exchange  against  the 
filHo'fo'f^'"  defendant  as  the  acceptor.     The  plaintiff  not  having  pro- 
proceeding  u>     ceeded  to  trial  pursuant  to  his  notice,  the  defendant  ob- 
toMrnoi^ce,      tained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit. 

the  defeiidut 
li  not  cnuiled 

lo  judgment  11  Rjfland  »hewed  cause. — The  bill  has  been  paid,  and 
nontuit,  orto*  the  Bction  has  now  been  abandoned ;  and  the  defendant 
dert^tng^inM-  knew  of  the  payment  last  November. 

lake  the  cauM  WeUby,  conlrh,  contended  that  he  was  entitled  to  a 
tIh"  '  **         peremptory  undertaking,  in  order  that  he  might  get  his 


HILARY  TERM,  4  WILL.  lY.  337 

1834. 

Lewis  r.  Eicke.  ^ — * — • 

JL  HE  sheriff  of  Kent  having  taken  goods  in  execution  if  •  claim  to 

at  the  suit  of  the  plaintiff^  and  the  defendant  Charles  Sheriff  !t     ^ 

Eickes  an  attorney,  having  given  a  notice  and  made  a  ™/fe*d«n/*nb  - 

ckim  on  behalf  of  William  Eicke,  the  sheriff  obtained  a  half  of  another, 

rule  under  the  Interpleader  Act,  calling  on  all  parties  to  appear  to  be 

state  their  claims;  but  neither  Charles  nor  William  Eicke  tTeCourt^^wtu 

appearinir.  the  Court  made  an  order  that  the  claim  should  ■"•^^  ^'^  P*y 

■^*^  ®  the  colli  of  the 

be  barred,  and  that  they  should  shew  cause  why  both  or  sheriff**  appH- 
one  of  them  should  not  pay  the  costs  (a).  iStCTpi*"der 

Act. 

Humfrey  now  shewed  cause  on  behalf  of  Charles  Eicke. 
No  one  appeared  for  William  Eicke,  neither  did  he  make 
an  affidavit.  From  the  affidavit  of  Charles  Eicke,  it  ap- 
peared that  he  had  met  the  plaintiff  at  the  Master's  office, 
and  it  was  then  agreed  between  them  that  neither  of 
them  should  appear,  and  that  some  arrangement  should 
be  come  to. 

Batley,  B. — Supposing  his  claim  to  have  been  good, 
why  did  he  not  give  notice  to  the  sheriff?  He  would 
then  not  have  incurred  expense  in  coming  here. 

Humfrey. — If  neither  party  had  appeared,  there  would 
then  have  been  only  the  expense  of  instructing  counsel  to 
make  the  rule  absolute.  If  he  had  appeared,  he  should 
have  had  his  own  costs  to  have  paid.  We  have  been  mis- 
led by  the  plaintiff  having  appeared  here  contrary  to  his 
agreement. 

Hutchinson. — If  the  defendant  had  shewn  that  this  was 
a  hondjide  claim,  it  would  make  a  difference;  but  there  is 

(a)  See  ante,  p.  222. 
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1834.         nothing  to  shew  that  it  was,  and  the  goods  bare  been  ac- 
^^mg        tually  sold  by  the  sheriff,  and  the  execution  satisfied. 

.icEE.  Clariton  appeared  for  the  sheriff. 

Per  Curiam. — The  rule  ought  to  be  made  absolute  for 
Charlet  Eicke  to  pay  the  costs. 


Chilton  r.  Ellis. 

inordertobrlns  (y/TAZ. TO A^  moved  for  an  attachment  for  not  paying  a 

'empi'b'y'no't'""  """"*  °^  money  pursuant  to  the  Master's  alioemtuf.     The 

payiiiK  monej  erdef  w«B  oct  made  a  rule  of  Court  till  a&tr  a  demaad 

ordcr.ademind  had  been  made  of  the  money. 

of, he  money 
must  be  made 

after  [he  order  BaYLEY,  B.— That  will  not  do. 

i"  k  a"fS.1^  R"'*:  refused. 


Saunderson  V,  BOORN, 
The  Coiiri  *riu    mSEARE  moved  for  leave  to  enter  an  appearance  for  the 
defendant,  »lio  was  a  clurk  in  llie  victualling  department. 
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Bentlt  v.  Hook.  ^    -    " 

Cooper  had  obtained  a  rule  nisi,  on  behalf  of  the  The  Court  will 
flberiffof  Oxfordshire,  calling  on  the  aflsignees  of  Hook  tothe»heriff 
to  appear  and  state  their  claim  to  the  goods  seized  by  the  ^'^p^er  A^ 
sheriff  ui  execution  in  this  action.  ^!««  ■«  ■«*»•* 

Claim  appMur» 
to  have  been 

R.  V.  Richards  shewed  cause  for  the  assignees.  ^^^^t  of  a  alu 

in  banknipiey 
4.         I  .  .  .     having  iMoed  U 

Addison,  for  the  execution  creditor,  objected »  that  it  not  equiTaionc 
did  not  appear  that  any  claim  had  been  made  by  the  as-  ^eun^^^to 
ngnees.  ^^^  8***^  *^^ 

Cooper,  in  support  of  his  rule. — It  is  stated  that  notice 
was  given  to  us  of  the  bankruptcy  of  the  defendant^  and  that 
I  fiat  had  been  issued  against  him ;  we  were  bound  to  take 
notice  of  that.  If  the  parties  had  come  by  consent,  the 
Court  would  have  made  a  rule ;  and  now,  all  parties  having 
sppeared,  the  objection  is  waived.  Giving  notice  of  a 
fiat  in  bankruptcy  is  equivalent  to  a  claim. 

Batlbt,  B. — It  does  not  appear  by  whom  the  notice  is 
given. 

GuRNEY,  B. — The  foundation  of  the  rule  is,  that  a 
daim  has  been  made.  The  bankruptcy  of  the  defendant 
may  be  a  ground  for  asking  for  time  to  return  the  writ, 
but  it  must  appear  that  a  claim  has  been  made. 

Rule  discharged,  with  costs. 


.•MO 
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' — ' — '  Paull  v.  Paull. 

An  Biischmetit  aMIRKE  sliewed  cauBe  against  a  rule,  which  had  been 
inR  ap  awnid  obtained  by  Follett,  for  an  attachment  for  non-performance 
mnicA  If  «n  °^  *"  award.  It  appeared  from  the  affidavits  that  an  «c- 
Bction  hia  b««n  ^Qfy  of  debt  had  been  commenced  upon  the  award,  and  that 
etcept  upon  th*  an  appearance  had  been  entered  to  it ;  and  it  was  objected 
conTinuing'ihe  ^^"^  ^^^  plaintiflT,  by  commencing  an  action,  had  elected  to 
Bciion.  >nd  piy-  a^opt  that  remedy,  and  that  the  Court  would  not  inter- 
When  B  fere  now  by  summary  process,  and  expose  the  defendant 
mBi"ra"in  dif.  to  the  vexation  of  two  separate  proceedings.  And  for  this 
ferre  "»'hcU«1  ***  Cited  Badley  V,  Loveday  {a),  where  the  Court  of  Com- 
in  ihp  awBrd  ^q^  Pleat  rcfuscd  to  grant  an  attachment  for  non-perform- 
was  referred,  ance  of  Ml  award  pending  an  action  brought  on  the  award, 
tioningotiitr  o>*  ^  allow  the  plaintiff  to  waive  the  action,  in  order  to 
roBiwrs  m  dif-  apply  for  the  attachment;  and  the  case  of  Nichols  v.  Cha- 
lie(h),  to  the  same  point.  The  afBdavits  further  stated, 
that  no  authority  had  ever  been  given  that  the  Judge's 
order  should  be  made  a  rule  of  Court;  and  that  the  attor- 
i«tion  siiouid  ney  in  consenting  to  it  had  acted  without  authority.  An 
[ground  ofB  le-  objection  was  also  made  to  the  award,  that  the  submission 
lion  lo  spi  adiie  being  of  all  matters  indifference,  the  award  appeared  to 
be  only  respecting  tlie  matters  in  tlie  cause;  for  it  com- 


tbe  sward 
Ihc  face  d1 
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that  this  case  was  different  from  that  of  Badley  v.  Love-  1834. 
day;  and  he  objected  that  it  did  not  sufficiently  appear 
that  an  action  was  now  depending  on  the  award.  It  was 
sworn  that  a  writ  of  summons  in  an  action  of  debt  on  the 
award  bad  been  served,  and  an  appearance  entered ;  but 
it  would  not  appear  from  the  writ,  upon  what  award  the 
action  was  brought;  and  no  declaration  had  been  deliver- 
ed, though  the  writ  was  issued  in  Aprils  1832.  Here,  there 
has  been  a  demand  of  the  money  due  on  the  award  before 
the  action  was  commenced,  and  therefore  the  defendant  has 
been  guilty  of  a  contempt.  There  is  no  case  in  the  books 
where  a  party  has  distinctly  refused  to  pay  after  a  demand 
made  before  action  brought,  as  is  the  case  here.  There  is 
no  reason  why  the  plaintiff  should  not  be  at  liberty  to  avail 
himself  of  both  remedies,  though  he  may  not  be  entitled 
to  use  both  at  the  same  time ;  his  merely  commencing  an 
action  cannot  deprive  him  of  his  right  to  proceed  by  attach- 
ment, if  he  should  think  fit.  Badley  v.  Loveday  is  the 
only  authority  against  the  plaintiff,  and  the  Court  there 
considered  the  plaintiff  had  made  his  election ;  but  there 
are  other  decisions  in  which  the  Court  considered  it  discre- 
tionary in  them  whether  they  would  grant  an  attachment 
after  an  action  had  been  brought,  or  not.  Stock  v.  De 
Smith{a);  and  an  anonymous  case  in  Andrews* s  Reports  (6), 
where  the  Court  granted  a  rule  for  an  attachment  on  the 
plaintiffs  undertaking  to  discontinue  his  action. 

Lord  Lyndhurst,  C.  B. — If  the  plaintiff  had  discon- 
tinued his  action,  and  paid  the  costs  before  applying  for 
this  attachment,  the  application  would  have  been  perfectly 
regular;  and  I  think  this  rule  should  be  absolute  upon  the 
terms  of  the  plaintiff's  discontinuing  the  action,  and  pay- 
ing the  costs. 

(a)  Cas.  temp.  Hardw.  106.  (6)  Page  299. 

VOL.  II.  A  A  D.  p.  C« 
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Baylby,  B.— With  regard  to  the  objection  that  hu 
been  made  to  the  award,  there  is  merely  amia-recital;  and, 
in  order  to  susiain  such  an  objection,  the  party  should 
hare  come  to  the  Court  to  set  aside  the  award,  and  should 
have  shewn  that  there  really  were  other  matters  in  differ* 
ence  which  were  not  decided  upon  by  the  arbitrators.  In 
Thornton  v.  Hornby,  there  was  a  doubt  aa  to  the  validity 
of  the  submission.  With  respect  to  the  order  having  been 
made  a  rule  of  Court  without  the  defendant's  consent,  it 
might  be  done  without  his  consent;  his  attorney  consented 
for  him.  Upon  the  other  point — a  demand  having  been 
made,  the  defendant  ought  to  have  compUed  with  it;  and 
the  plaintiff  having  two  remedies  is  not  under  the  circum- 
stances deprived  of  his  right  to  apply  here,  subject  to  the 
payment  of  costs,  as  the  Court  may  think  proper. 

GuBNEY,  B. — I  think  both  remedies  ought  not  to  be 
pursued  at  the  same  time. 

Rule  absolute:  the  plaintiff"  discontinuing  the 
action,  and  paying  the  coats  (a). 


(a)  A  party  is  entitled  to  sn      ter;  but  the  Court  refined  the 
action  by  due  coane  of  law,  but      niution,  snd  «nd  tbst  the  instance 
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ecotiofi  OD  the  judgment,  the 
Comt  diicharged  the  attachment. 
It  is  said  in  Tidd,  (9th  ed.)  p.  834, 
that  "  when  the  submission  is  by 
rale  of  Court  originally,  or  by  or- 
der of  Nki  Prim  or  agreement, 
frinch  is  afterwards  made  a  rule 
of  Court,  the  party  disobeying  an 
nvard  is  not  only  liable  to  an  ac- 
tioo,  but  also  to  an  attachment  as 
for  a  contempt;  but  this  must  be 


understood  to  be  intended  with  re- 
ference only  to  the  choice  of  re- 
medies which  the  party  has,  and 
not  as  to  his  right  to  pursue  both 
simultaneously;  and  the  authori- 
ties cited  do  not  warrant  any  other 
than  that  construction,  which  is 
also  confirmed  by  the  mode  in 
which  the  result  of  the  authorities 
is  stated  by  the  learned  author  in 
the  previous  page  (833). 


1834. 


Johnson  and  Woodfall,  Assignees  of  Cockrani,  a 

Bankrupt,  v.  Marriat. 

fV.  H.  WATSON,  in  the  last  term,  obtained  a  rule  Amttornty 

who  has  been 

msi,  calling  on  the  defendant  to  shew  cause  why  an  order  employed  by 

of  Bayley,  B.,  appointing  Cyrus  Jay  attorney  for  the  ^utr^VSien 

defendant,  should  not  be  discharged ;  and  why  C^rti^  Jay  discharged, « 

should  not  be  restrained  from  acting  as  attorney  for  the  counc  prevented 

defendant  in  this  cause;  and  why  C.  Jay  should  not,  on  attorney  for  the 

notice  being  given  to  him,  pay  the  costs.    On  the  last  day  uni^K)!?!^'^^ 

of  the  term  the  rule  was  enlarged,  the  defendant  being  of  misconduct  ia 

made  out 

abroad.  against  him. 

A  party  upon 

o      .        *•        1        -I    /.      1  rr*y  i  t»  whom  the  rule 

Bampas,  Ser)t.,  for  the  defendant. — The  rule  so  far  as  does  not  call  is 

regards  Cyrus  Jay  is  irregular^  for  he  is  not  before  the  ap^.rami8^w 

Coart.    With  respect  to  the  merits  of  the  case,  I  admit  "'?«'  ^*}^ 

*  ^  he  IS  served 

that  an  attorney  has  no  right  to  withdraw  and  go  over  to  with  the  rule; 

the  other  side.     The  ground  of  the  motion  is,  that  Mr.  the  Court  wiu' 

Jay  was  at  first  concerned  for  the  plaintiffs.  The  facts  are  costfou*'*"^^ 

shortly  these: — A  commission  of  bankrupt  having  issued  ins> 

MTh^rp  ■.  mil* 

against  Cochrane ,  the  bankrupt,  in  May,  1832,  Mr.  Jay  is  enlarged  from 

was  employed  by  the  assignees  as  their  attorney.     In  Mi-  MichHiinMM^  *** 

ehaelmas  Term  an  action  was  commenced  by  the  assignees  J*T»  «ffi<]«viu 

^  ®  filed  a  week  be- 

to  recover  part  of  the  bankrupt's  property.    In  March  the  fore  the  latter 

plaintiffs  voluntarily  changed  their  attorney,  and  employed  time. 

aa2 
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Jame»  Taylor;  and  thererore,  having  taken  tlie  proceed- 
ings out  of  Mr.  Juy't  hamls,  the  plaintiffs  cannot  object  to 
his  acting  for  the  otlier  side.  It  is  sworn  in  support  of  the 
rule,  that  Mr.  Jay  was  consulted  about  the  action;  but 
that  is  denied.  No  case  of  misconduct  is  made  out  against 
him,  or  that  lie  had  refused  to  proceed,  &c.  The  defen- 
dant has  a  right  to  employ  an  attorney,  though  he  has  been 
discharged  by  the  plaintiffs.  In  CholmoHdeleyv.  CUnton{a), 
the  attorney  was  not  discharged,  but  voluntarily  retired; 
and  in  Gritsellv.  Pelo{b),  the  Court  of  Common  Pleat 
refused  to  restrain  the  defendant's  attornies  from  acting  in 
the  cause,  on  the  ground  that  they  had  obtained  a  know- 
ledge of  the  plaintiff's  case  in  the  course  of  a  Chancery 
suit  in  which  they  had  been  acting  in  conjunction  with 
the  plaintiff,  ami  in  which  the  defendant  had  no  interest; 
the  defendant's  attornies  deposing  that,  in  that  suit,  they 
acted  also  for  the  defendant.  It  might  be  a  matter  of  the 
greatest  inconvenience  in  a  country  town  where  there  might 
be  only  two  attornies,  if  one  party,  afler  employing  one  of 
the  attornies,  might  voluntarily  discharge  him,  and  thereby 
prevent  his  being  employed  by  the  other  side.  It  is  also 
alleged,  that  there  was  a  case  laid  before  counsel,  but  that 
we  say  was  done  by  a  Mr.  Peart.     Beer  v.  Ward{c)  only 


Marriat. 
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Mangel  for  Jay. — Mr.  Jay  ought  to  have  been  made  a         1834. 
party  to  the  rule;  but,  as  he  has  been  served,  he  is  com-      "^    ^     ^ 

11     1  11  JOUXSON 

peued  to  appear  to  take  the  objection.     He  is  interested  r. 

in  the  rule,  though  the  Court  cannot  make  an  order  upon 
him;  for  if  this  rule  had  been  made  absolute  in  the  terms 
prayed,  he  would  have  been  displaced.  He  cited  Wood 
▼.  CritcJifield  (a). 

Baylby,  B. — No  rule  would  have  been  made  affecting 
Mr.  Jay  without  hearing  him.  At  present  he  is  not  called 
OD,  and  cannot  be  heard.  In  aid  of  Captain  Mairiat,  he 
might  have  filed  any  affidavit  he  chose. 

WaUon^  in  support  of  the  rule. — The  action  was  brought 
by  the  assignees  to  recover  from  the  defendant  money  le- 
vied by  him  on  the  bankrupt.  The  opinion  of  counsel  was 
taken  on  a  case.  Mr.  Jay  commenced  the  action,  deliver- 
ed the  declaration  and  the  issue.  It  is  said  that  the  case 
was  got  from  a  Mr.  Peart ;  but  it  is  dated  after  Mr.  Jay 
had  been  appointed  attorney;  and  at  all  events  the  facts  of 
the  case  must  have  come  to  his  knowledge,  even  if  he  did 
not  prepare  it.  He  says,  that,  whilst  he  acted  as  solicitor, 
he  was  never  consulted  by  the  assignees ;  and  tliat  during 
all  the  period  of  his  being  employed  he  was  not  further 
acquainted  with  the  case  than  is  disclosed  in  the  declar- 
ation. In  Cholmondeley  v.  Clinton  (6)  it  was  held,  that  an 
attorney  or  solicitor  could  not  give  up  his  client  and  act 
for  the  opposite  party  in  any  suits  between  them.  Confi- 
dential communications  cannot  be  divulged  by  an  attorney 
in  the  witness  box,  whether  he  has  been  dismissed  from 
caprice  or  otherwise.  In  Evili  v.  Price  (c)  an  injunction 
was  granted  to  restrain  the  disclosure  of  secrets  which  had 
come  to  the  defendant's  knowledge  in  the  course  of  a  con- 
fidential employment.     Every  client  ought  to  be  free  to 

(«)  1  Dow,  P.  C.6v^7.  CO  \9  V'cs.  261.  (c)  1  Sim.  483. 
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employ  or  ehsnge  an  attorney.  Mr.  Jay  was  consulted  in 
the  action,  the  bankrupt  attended  him,  and  beuig  ad* 
vised  that  an  action  would  lie,  Mr.  Jay  commenced  and 
earned  on  the  proceedings;  that  is  not  denied.  With 
respect  to  the  rule,  Mr,  Jay  has  not  been  taken  by  sur- 
prise; he  has  had  the  whole  Tacation  to  file  affidavits  in. 

Bayley,  B. — It  is  a  general  rule,  that  if  a  rule  is  en- 
larged from  Trimty  to  Michaelmaa  Term,  if  the  affidavits 
are  Sled  a  week  before  Michaelvuu  Term,  that  is  sufficient. 

Wataon. — Mr.  Jay  must  have  been  well  aware  of  the 
meaning  of  the  rule.  Mr.  Price  applied  last  term  to  enlar^ 
it,  and  then  Mr.  Jay  appeared  by  counsel,  and  the  en- 
larged rule  was  drawn  up  so:  he  has  since  filed  affidavits, 
and  given  notice  that  be  should  appear,  and  get  the  rule 
discharged  with  costs. 

Bayley,  B. — It  appears  to  me  that  we  ought  not  to 
make  this  rule  absolute.  In  Chotmondeley  v.  CltMtoH,  the 
party  was  restrained,  because,  by  a  private  agreement, 
MoHiriou  agreed  to  withdraw;  but  it  seema  to  have  been 
the  opinion  of  Lord  Eldon,  that,  but  for  that  t 
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tber  they  have  made  any  confidential  communications.         1B34. 
They  neither  of  them  join  in  any  affidavit.     Mr.  Jay      joH„goN 
states  he  never  had  any  instructions  or  communication  «• 

from  any  party  but  Johnson.  One  ground  for  the  apph- 
cation  was  contended  to  be,  that  Mr.  Jay  drew  out  a  case, 
which  he  laid  before  counsel,  and  that  it  must  therefore 
be  supposed  that  Mr.  Jay  was  fully  acquainted  with  the 
facts  of  the  case;  but  if  the  fact  were  so,  it  should  have 
been  so  stated  in  the  affidavits;  but  the  only  affidavits  are 
by  two  persons  of  the  names  of  Taylor  and  Elliott.  Mr. 
Ettioti  says,  it  appears  by  the  bill  of  costs  of  Cyrus  Jay, 
that  there  had  been  an  illegal  seizure  of  the  bankrupt's 
property  by  the  defendant;  that  counsel's  opinion  had 
been  taken  that  an  action  might  be  maintained,  which 
was  accordingly  brought,  and  the  issue  was  delivered  by 
Jay,  who  gave  notice  of  trial,  and  made  two  briefs  of  the 
pleadings;  and  then  Taylor  says  he  was  appointed  attor- 
ney in  the  room  of  Jay;  and  then  follows  a  statement  of 
summonses  and  correspondence  about  the  appointment  of  , 

Taylor  and  the  payment  of  Mr.  Jays  costs.  It  is  not 
stated  that  Mr.  Jay  is  in  the  possession  of  any  material 
fiKts;  it  concludes  by  stating  that  Cyrus  Jay  having  been 
attorney  for  the  commission,  and  having  advised  with  the 
plaintiffs  and  taken  counsel's  opinion,  he  is  well  acquainted 
with  the  facts  of  the  case;  but,  if  any  material  facts  had 
been  disclosed,  they  should  have  been  stated,  and  also  in 
what  respect  the  case  contained  material  or  confidential 
mformation,  which  it  would  be  a  breach  of  confidence  in 
the  attorney  to  act  upon,  not  generally  that  it  did  contain 
material  information.  If  it  had  been  stated  that  Mr.  Jay, 
in  his  character  of  attorney  for  the  plaintiffs,  had  become 
acquainted  with  facts  essential  to  the  plaintiffs'  case,  I 
should  have  paused  before  I  discharged  this  rule;  but  they 
only  draw  their  inferences  from  the  bill  of  costs. 

BoLLAND,  B. — I  take  the  same  view  of  the  case.  There 
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'  is  no  sufficient  ground  stated  in  the  affidavit  to  warrant 
our  interference.  The  defendant  wishes  to  employ  Mr. 
•/ay  .*  the  plaintifis  say  he  ought  not.  But  it  appears  to  me 
that  Lord  Eldoa  thought  that  if  a  party  discharged  amaa 
without  good  cause,  he  does  so  at  his  peril.  We  cannot 
restrain  Mr.  Jay  from  communicating  with  Captun  Mar- 
riat,  even  if  we  restrained  him  from  acting  as  attorney. 
Lord  Eldon  thought,  if  a  client  discharged  his  attorney 
from  whim,  or  without  just  ground  of  complaint,  the  at- 
torney was  at  liberty  to  go  to  the  other  side. 

GuRNEY,  B. — I  do  not  mean  to  say  that  in  no  caae 
would  the  Court  interfere,  because  an  attorney  may  mis- 
conduct himself;  but  here  there  is  no  proof  of  misconduct. 

Rule  discharged,  with  costs. 

Mangel  for  Jaj/  contended,  that  he  ought  to  have  his 
costs  of  appearing. 

Bayley,  B. — We  make  no  order  as  to  them :  we  have 
treated  Mr.  Jai/  as  if  he  was  no  party  to  this  rule;  though 
Mr.  Jatf  had  notice  given  to  him,  that  does  not  make  him 
a  party  to  the  rule. 
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1834. 

Evans  and  Others^  Executors^  v.  Taylor.  - 

X  HIS  was  an  action  for  an  attorney's  biU  of  costs  incurred  The  Muter,  to 
in  an  action  in  the  Common  Pleas  of  Taylor  v.  Evans.  The  coms  u  referred 
bill  was  in  the  usual  way  referred  by  order  of  a  Judge  to  be  J|*J  ^^^i^ 
taxed.     The  Master  had  referred  it  to  the  Prothonotary  3*"'«  *"*?  '*>« 

''    &ct  whether  the 

of  the  Common  Pleas.    It  was  contended  before  hiin»  that  bntinencharged 
EvanSf  the  testator,  had  undertaken  to  do  the  business  for  to'be do^f^ 
eosts  out  of  pocket,  and  an  affidavit  of  the  plaintiff  had  """^^^^  "^^ 
been  admitted  by  him  to  prove  that  fact,  and  the  bill  had 
been  taxed  upon  that  principle.      Ball  now  moved  to 
review  the  taxation,  contending  that  the  Master  had  no 
aathority  to  go  into  the  question  of  liability ;  that  it  was 
only  of  late  years  that  a  bill  of  executors  had  been  allowed 
to  be  taxed ;  and  that  the  Master  had  no  power  to  release 
the  defendant  from  his  undertaking. 

Alexander  shewed  cause  in  the  first  instance. — He  con- 
tended that  it  was  too  late  to  take  the  objection,  the  Master 
having  beard  and  determined  upon  the  point;  that  it 
dearly  appeared  from  the  defendant's  affidavit,  that  there 
had  been  such  an  agreement,  and  that  the  plaintiffs  them- 
selves had  put  in  an  affidavit  before  the  Master  in  answer 
to  the  defendant's  affidavit. 

Bayley,  B. — I  think  the  Master  has  done  what  strictly 
he  had  no  authority  to  do,  and  that  the  taxation  should 
be  reviewed* 

Rule  absolute. 
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1S34. 
^  V— ^  Primroie  p.  Baddelet. 

TfaeiuieihM  JSVSBY  (fm  Jomuiry  14)  mored  to  discbarge  a  defen- 
iDa»^uidepT»-  daot  out  ofcustody,  and  to  set  aside  the  copy  of  the  writ 
^uUrii/mlSi  **f  *"''^  '°'"  irregularity.  The  ancsl  was  on  the  4th 
be  made  in  ■     of  December  previous.    In  answer  to  a  questioa  of  Bav- 

reuontble  itaM,    ,„,,..,  ,, ,  ,       ,  .  . 

■ppiiteu  wdl    My.  B*.  why  the  defendant  did  not  apply  in  racation,  it 
priMmn^  to  *   ***  *'8i>^  that  it  vas  not  too  late  for  a  prisoner  to  apply, 
oiher  penoDi.     the  defendant  heing  still  in  custody,  and  no  proceedings 
having  been  taken  since  the  arrest. 

Batlby,  B. — His  being  a  prisoner  makes  no  difference. 
Unless  there  is  an  affidavit  accounting  for  the  delay,  the 
rule  must  be  refused. 

Rule  refused. 


Williams  v.  Williams. 
Where  >  verdict  x£*  V.  RICHARDS  having  obtained  a  rule  mn  for  set- 
™a^ce  of    ^°B  <^dc  t^B  execution  issued  against  the  defendant,  and 
f ™"tro^f  Z     ■^  **  verdict  given  for  the  plaintiffin  the  Sheriflfs  Court 
oF  trial      of  Carnarvon,  on  the  ground  of  no  notice  of  trial  having 


HILARY  TERMy  4  WILL.  IV.  351 

1834. 
WOOLLISON  r.  HODQSON.  "*      v      "^ 

JL  HE  defendant  haYing  paid  his  attorney  a  bill  of  costs,  An  attorney 

by  giTing  a  bill  of  exchange  for  the  amount,  on  which  the  bill  »fezcbMge 

present  action  was  brought,  afterwards  had  the  bill  of  costs  |J^°  *'^,*"*|JJ, 

taxed,  and  got  a  sixth  part  taken  off.  which  entitled  him  bui  of  costs,  but 

t  i.  .  rwi.  .       .  . ,  the  bUl  of  ex- 

to  the  costs  of  taxation.     The  attorney  having  paid  away  chugc  notbe- 
the  bill  of  exchange,  which  was  not  honoured  by  the  de-  ^^^J^yhad been 
fendant  when  it  became  due —  !?*1^"  ^ 

the  Court  al- 
lowed hfan  to 

Humfrey  obtained  a  rule  nisiy  on  behalf  of  the  attorney,  ^^^^  ^^ 
calling  on  the  defendant  to  shew  cause  why  he  (the  attor-  bill  (more  than 
ney)  should  not  be  at  liberty  to  pay  the  costs  of  taxation  been  taken  off) 
to  the  holder  of  the  bill  in  part  payment  of  it,  instead  of  Se^wift^ 
paying  them  to  the  defendant.  payment. 

Miller  shewed  cause. 

The  Court  made  the  rule  absolute. 


Burleigh  v.  Kingdom. 

X  HIS  was  a  motion  to  set  aside  all  the  proceedings,  un-  where  an  ac- 
less  \0s.  should  be  refunded.     The  writ  was  indorsed  for  ^^  ^f^eris; 
fXU.    At  the  trial  before  the  sheriff^  the  jury  gave  a  ver-  «jder  the  Writ 

01  xrial  Acta 

diet  for  20/.,  and  10#.  for  interest.  and  the  jury 

give  SOI.  for  the 
debt,  and  10«. 

Butt  shewed  cause,  and  argued  that  the  verdict  was  ^^  In^^f^ 

'  ^  i€wM€,  that  the 

right  in  point  of  law,  and  referred  to  sects.  17  &  28  of  verdict  u  bad 

Baylet,  B. — You  may  be  under  some  difficulty  unless 
you  remit. 

The  rule  was  discharged  without  costs,  the  plain- 
tiff remitting  the  10#. 


cases  on  points  of  pkacticb,  excii. 

"  Johnson  b.  Wells. 

X  HIS  was  an  issue  tried  before  the  sheriff  of  London, 
ii  of  under  the  Writ  of  Trial  Act(a),  and  the  plaintiff  obtained  a 
j"     verdict  contrary  to  the  direction  of  the  secondary. 


verified  by 
■l»it:  anil 
Cuun  v.ill  I 


r-         Stammert  moved  for  a  rule  niai  to  set  aside  that  Ter- 
^.   diet,  or  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit. 
'''    The  action  was  for  the  price  of  goods;  and  the  objection 
e      taken  at  the  trial,  and  now  renewed,  was,  that,  as  the 
UD-  plaintiff  had  made  the  contract  as  agent,  he  could  not  sue 
'      as  principal.    The  invoice  was  made— "Bought  of^Ax- 
■of  Mom  %  Coote — J.  M.  Johnson,  Agent:"  and  Bickerton  v. 
BtareUffi)  was  cited  to  that  effect.     The  sheriff  had  cer- 
tified that  judgment  ought  not  to  be  signed  until  the  de- 
fendant bad  had  an  opportunity  of  applying  to  the  Court. 


Baylby,  B. — Hdw  can  the  sheriff  save  the  point?    We 
cannot  enter  a  verdict  fur  the  defendant. 


Stammers. — Then  I  move  for  a  new  trial :  the  plaintiff 
refused  to  be  nonsuited. 
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act  is  not  in  the  situation  of  a  judge.  We  should  be  get- 
ting rid  of  all  rules  if  we  were  to  allow  applications  to  the 
Coorty  without  any  affidavits  to  ground  them  upon*  There 
is  no  affidavit  of  the  facts,  nor  of  the  certificate  of  the 
secondary,  nor  are  the  notes  verified  by  affidavit.  As  this 
is  an  application  on  a  new  act,  and  the  defendant  may 
have  been  misled,  we  will  grant  leave  to  the  defendant  to 
make  a  fresh  motion  upon  proper  materials,  upon  payment 
of  costs,  and  bringing  the  money  into  Court. 


1834. 


J0UN8OH 

V. 

Wblls. 


The  rest  of  the  Court  concurred. 


Rule  discharged. 


Note, — It  baa  rince  been  inti- 
mated from  tbe  bench,  that,  in 
order  to  save  expense,  the  Judges 
have  agreed  to  allow  motions  for 


new  trials,  mider  the  Writ  of  Trial 
Act,  to  be  made  upon  producing 
the  under^herifiTs  notes,  verified 
by  affidavit 


Groombridge  v.  Fletcher. 

JL  HIS  was  an  action  by  a  landlord  against  the  sheriff  for 
misconducting  a  sale  of  the  tenant's  property,  whereby  he 
lost  the  amount  of  the  rent  due  to  him.  The  rent  due 
was  45/.,  but  the  sale  only  produced  25L 

Alexander^  on  behalf  of  the  defendant,  moved  for  a 
rule  for  paying  into  Court  the  25/.,  which  was  still  in  the 
sheriff^s  hands,  with  the  costs  up  to  the  present  time. 
There  was  an  affidavit  that  the  sale  was  conducted  in  every 
respect  in  a  proper  manner.  The  object  of  the  rule  was 
to  save  further  expense. 


In  an  action  by 
31  landlord 
against  the  she- 
riff; the  Court 
refused  to  allow 
the  proceeds  of 
the  sale  to  be 
paid  into  Court 
with  the  costs  of 
the  action, 
though  it  was 
sworn  that  the 
sale  was  regu- 
larly conducted. 


Lord  Lyndhurst,  C.  B.— The  plaintiff  says  that  the  de- 
fendant acted  wrongfully;  and  he  has  a  right  to  try  that 
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1834.  qoestion.  The  sheriff  either  has  a  defence,  or  he  has  not : 
if  he  ha§,  there  is  no  occasion  for  this  motion ;  if  he  has 
not,  he  has  no  right  to  it. 


Grouubkidob 

FLStCBSX, 


Bayley,  B. — The  saving  of  expense  vould  be  a  ground 
for  a  umilar  motion  in  every  action. 

Rule  refused. 


Read  v.  Coleman. 

A  put;  oha  XHIS  va«  an  action  by  a  tenant  against  his  landlord. 

m°'nior^Meb~  "^^  plaintiff  held  under  an  agreement,  of  which  there  waa 

ihere  it  onif  Q„\y  one  copy,  vrhich  was  in  the  defendant's  hands.     The 

bound  ID  giic  ■  plaintiff  demanded  a  copy  of  the  agreement,  but  the  de- 

Dthfriidcwltb-  fendast  refused,  unless  the  plaintiff  would  admit  thehand- 

»'nli™r''ra°*Aii  '"^^S'  *"*i  agree  to  refer  to  one  of  aii  barristers  named 

appiicatioD  for >  by  the  defendant.     Knowles  having  obtuned  a  rule  tiin 

agrrament  that  the  defendant  should  deliver  a  copy  and   produce 

ma^' "flXdi*  "•*  original  at  llie  Stamp-office  to  be  stamped — 

Tuii  Coun.  Alexander  shewed  cause,  and  sud  that  he  should  not 

havi!  (nijjoscil  this  rule  unless  costs  iiad  been  denianiled  ; 
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1834. 

Stevens  r.  Pell.  "*    »    '^ 

X  HIS  was  a  rule  which  had  been  obtained  by  FoUeiif  for  A  defendant, 

letting  aside  the  writ  of  inquiry  and  all  subsequent  pro-  tennttotake 

oeedings  for  uregularity.   The  question  was,  whether  the  jSlTi^n'),*^  ""^ 

defendant  was  entitled,  under  the  circumstances,  to  fourteen  ^o^nd  to  uke 

days*  notice  of  inquiry*    The  venue  was  laid  in  London^  inquiry. 

but  the  defendant  lived  more  than  forty  miles  from  Lon-  ^  thom  a^b- 

don.    There  had  been  a  demurrer  to  the  plea,  which  was  r^Kniar  notice 

jfl            1         A  1        n                                        •  of  inquiry  it 

argued  on  the  13th  of  November,  and  judgment  given  in  given,  ought  to 

favour  of  the  plaintiff.     On  the  14th,  notice  was  given  with,  and^sute 

that  a  writ  of  inquiry  would  be  executed  on  the  22nd.  hj^^.^^i^jf'*'' 

On  the  20th,  the  defendant  gave  notice  that  he  meant  Where  a  notice 

_             ,       _^  of  inquiry  was 

to  apply  to  the  Court  to  set  aside  the  notice  of  inquiry,  given,  with 
but  did  not  specify  the  objection.     The  trial  took  place  Sj^d'of  fojfr- 
oo  the  22nd,  and  on  the  23rd  the  rule  niH  was  granted  by  ^">  f°^  ^^ 
diis  Court.    The  defendant  had  had  time  to  plead  on  the  stead  of  return- 
usual  terms  of  pleading  issuably,  rejoining  gratis,  and  ^tc  notice)  if- 
taking  short  notice  of  trial.  ^'  ?•  ^^^^ 

o  SIX  days,  that 

he  intended  to 

Hwmfrey  shewed  cause,  and  contended,  for  the  plain-  aside,  wiUiout 

tiff,  that  the  defendant,  being  under  terms  to  take  short  u^^^V^' 

notice  of  trial,  was  not  entitled  to  fourteen  days*  notice  of  c<»»^^  on  mak- 

ing  the  rule  ab- 

inquiry,  and  that  eight  days  were  sufficient ;  that  if  the  solute  for  set- 
defendant  objected  to  the  notice  of  inquiry,  it  was  his  ^\^^^  refuwd 
duty  to  have  returned  it,  which  was  the  invariable  prac-  ^^ 
tice;  and  that  there  was  no  reason  why  a  party  should 
be  entitled  to  full  notice  of  inquiry  when  he  was  only  enti- 
tled to  short  notice  of  trial.     Where  the  defendant  resides 
is  a  matter  peculiarly  within  his  knowledge,  and  he  ought 
to  have  informed  the  plaintiff  of  it ;  and  it  is  sworn  by  the 
plaintiff's  attornies'  clerk  that  he  did  not  know  that  the 
defendant  lived  more  than  forty  miles  from  London.    It 
was  further  contended  that  the  application  was  too  late, 
and  that  the  defendant  ought  not  to  have  laid  by  till  all 
the  expense  was  incurred  in  executing  the  inquiry,  and 
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afterwards  obuin  a  rule  at  the  end  of  the  last  term, 
drawn  up  for  the  present.  He  should  have  applied 
to  set  aside  the  notice.  He  cited  Lloyd  t.  Hooper  (a), 
where  it  was  held  that  a  defendant,  who  was  residing  at  an 
hotel  in  town  from  the  time  of  his  arrest  till  he  was  served 
with  notice  of  executing  a  writ  of  inquiry,  was  not  en- 
titled to  more  than  eight  days'  notice  in  a  town  cause, 
though  hia  general  residence  was  more  than  forty  miles 
from  town.     BefiideB,  there  ia  no  affidavit  of  merits. 

Follett,  in  support  of  the  rule. — As  to  the  last  point, 
the  defendant  Hvea  in  Northamptonshire;  and  it  is  not 
shewn  where  he  was  served.  This  was  a  special  action  on 
a  guarantie,  and  therefore  we  could  not  swear  to  merits: 
and  it  ought  to  appear,  on  the  other  side,  that  they  were 
ignorant  of  the  defendant's  residence;  but  it  is  merely 
■worn  by  the  attornies'  clerk,  who  does  not  appear  to 
have  been  the  managing  clerk,  or  knew  any  thing  of  the 
cause;  and  the  inference  is,  that  the  fact  was  known 
to  them,  and  that  they  relied  upon  the  defendant's  not 
having  returned  the  notice.  But  there  is  a  positive  rule 
of  Court,  which  is  inflexible,  that,  where  a  defendant 
lives  forty  miles   from   London,   he  is  entitled   to  four- 
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There  is  an  express  rule,  that,  where  the  defendant  lives  1834. 
forty  miles  from  London,  he  is  entitled  to  fourteen  days* 
notice.  In  strictness,  therefore,  he  is  entitled  to  the  whole 
time.  The  Master  says,  that  where  the  defendant  objects 
to  the  notice,  on  the  ground  of  its  not  giving  a  sufficient 
time,  the  practice  is  to  return  it,  and  tell  the  plaintiff  that 
the  defendant  lives  forty  miles  ofi*,  because  it  lies  peculiarly 
within  his  own  knowledge.  If  it  had  appeared  satisfac- 
torily from  the  affidavits  that  the  plaintiff  knew  that  the 
defendant  lived  forty  miles  from  London,  or  that  he  was 
lerved  more  than  forty  miles  off,  the  case  would  have 
been  more  favourable  for  the  defendant ;  but,  upon  the 
whole,  I  think  the  inquiry  ought  to  be  set  aside  without 
costs,  for  the  defendant  must  have  known  that  the  plain- 
tiff would  act  on  his  notice ;  and  the  defendant  only  says 
there  is  an  irregularity,  but  does  not  point  it  out. 

GuRMEY,  B. — One  of  the  usual  terms  now  is  to  take 
short  notice  of  inquiry  when  necessary. 

The  rest  of  the  Court  concurred. 

Rule  absolute,  without  costs. 


Ryalls  v.  Emerson. 

X  HIS  was  an  action  brought  by  an  attorney  for  his  bill  Where  an  ac- 
of  costs.     A  summons  was  taken  out  by  the  defendant  for  by  an  attorney 
staying  the  proceedings  and  for  having  the  bill  taxed ;  and  Jos^*  and  Ae 
Vaughan,  B.,  made  an  order  thereupon :  but  the  order  defendant  ob- 

,  ,  tained  an  order 

did  not  contain  in  it  the  usual  undertaking  by  the  de-  to  ux  the  bin, 
fendant  to  pay   what    was    found   due  by    the  Master,  did  not  conuin^ 

any  direction  to 
the  defendant 
to  pay  what  was  due,  though  be  signed  the  usual  consent  in  the  Judge's  book,  and  another  order 
was  idierwards  made  for  reviewing  the  taxation,  which  also  contained  no  direction  to  the  defen- 
dant to  pay  what  was  due,  and  the  Master  found  a  sum  of  money  to  be  due  to  the  plaintiflT,  who 
■lade  the  latter  order  only  a  rule  of  Court: — Heldf  that  an  attachment  obtained  thereon  was  irre- 
gular, as  it  did  not  contain  any  order  on  the  defendant  to  pay. 

VOL.  11.  BB  D.  P.  C, 
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nor  did  it  order  the  defendant  to  pay  what  wat  due;  but 
merely,  "that,  on  payment  of  what  was  found  due  by 
the  Master,  proceedings  should  be  staid."  The  de- 
fendant, however,  had  signed  the  usual  consent  in  the 
Judge's  iMok.  The  order  also  directed  credit  to  be  ^ven 
for  money  received  on  account.  The  Master  found  that 
the  plaintiff*  had  been  overpaid  by  Gd,  A  summons  was 
then  taken  out  for  setting  aside  the  Master's  allocatur,  and 
for  reviewing  the  taxation;  and  Mr.  Baron  BoUand  made 
an  order  for  the  Master  to  review  his  taxation;  but  it  did 
not  direct  the  defendant  to  pay  what  should  be  found  due. 
The  Master  reviewed  his  taxation,  and  gave  his  allocattir 
to  the  plaintiff*  for  18^.  The  latter  order  and  alloeatw 
were  made  a  rule  of  Court ;  and  a  demand  of  the  mon^ 
was  regularly  made  and  refused.  Immediately  after  the 
•econd  allocatur,  the  defendant  pleaded  to  the  action.  Tbe 
plaintiff  then  obtained  an  attachment  agunst  the  defen- 
dant for  not  paying  the  18/.  pursuant  to  the  order  and 
tMoeatur.  Heaton  thereupon  obtained  a  rule  niti  forset- 
ting  aside  the  attachment,  on  the  ground  that  the  Judge's 
order  should  have  contained  in  itself  a  direction  to  the 
defendant  to  pay  what  was  due,  or  a  consent  by  the  de- 
fendant to  that  effect ;  and  that  there  was  no  contempt. 
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Batlby,  B.,  observed  that  it  would  be  very  dangerous         1834. 
to  make  a  distinction  between  an  order  to  review  and  any       "ryalls" 
other  order.  «• 

£M£EfON. 

The  Court  took  time  to  consider;  and  afterwards  judg- 
ment was  delivered  by — 

Baylby^  B. — We  think  the  attachment  in  this  case  was 
obtained  on  insufficient  materials.  There  must  be  a  rule 
of  Court.  In  this  case  there  was  a  rule  of  Courts  which 
recited  one  order,  and  one  order  only.  There  was  an  or- 
der of  Mr.  Baron  Vaughan  for  referring  the  bill  to  tax- 
ation, but  without  any  direction  to  pay  according  to  the 
ft  Geo.  2.  There  was  a  submission  to  pay  in  the  Judge's 
book;  but  that  order  and  that  submission  were  not  made  a 
mle  of  Court,  but  only  Mr.  Baron  BoUands  order  that 
the  Master  should  review  his  taxation :  only  the  latter 
order  was  served,  and  a  demand  made  upon  it ;  but  that 
order  did  not  shew  the  terms  of  the  previous  order ;  there- 
fore, we  think  the  materials  are  insufficient.  It  was  pressed 
to  be  against  good  faith;  but  that  objection  is  not  well 
feanded.  On  the  16th  of  January,  the  attachment  was 
granted :  on  the  same  day  there  was  a  motion  to  set  aside 
Ifr.  Baron  BoUands  order.  At  the  time  of  granting  the 
attachment,  the  Court  thought  it  reasonable  that  the  party 
should  have  time  to  pay  the  money ;  but  it  was  objection* 
able  at  that  time,  and  there  was  no  waiver  of  any  objec- 
tion. We  therefore  think  the  rule  should  be  absolute, 
without  costs. 

Rule  absolute. 


BB^ 
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proi 


ety  on  > 
i'sorynol*, 

i.v  -Kreed,  that. 

if  ihc  pUinliff 

ceedin^  againil 
Ihp  principt),  he 


iicd  ciecution 
gainst  [he  IDTC- 


d'lced  to  Ihc  cx< 
l«n1  of (h(  cotQ 
included  In  il. 


Evans  p.  Pugii. 
J.  HIS  was  a  rule  obtained  by  tV.  H.  Walton,  calling 
upon  the  plaintiff  to  shew  cause  why  the  execution  should 
not  be  reduced  from  the  sum  of  24/01.  to  209/.  In  1829, 
the  plaintiff  sold  goods  to  one  Thomas  to  the  amount  of 
300^,  in  payment  of  which  Thomat  gave  him  a  promissory 
note,  and  the  defendant  PugH  and  another  person  joined 
bim  in  it  as  sureties.  Separate  actions  were  afterwards 
conmi'eneed  against  the  three.  In  the  execution  issued 
against  the  present  defendant  it  was  alleged  that  31/. 
were  for  extra  costs  incurred  in  the  action  against  Thomat. 


Whiteombe  shewed  cause  upon  an  affidavit,  which  stated 
that  the  defendant  had  expressly  promised  that  be  would 
pay  any  extra  costs  which  might  be  occasioned  by  the 
pluntiff's  proceeding  against  Thomat;  and  that  the  ex- 
issued  against  him  had  been  unproductive. 


Baylet,  B. — That  is  a  collateral  agreement,  upon  vhicfa 
you  must  sue.  You  cannot  issue  execution  in  this  action 
for  costs  incurred  against  another  defendant. 
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which  the  client  had  accepted  a  bill  of  exchange ;  but  it  1834. 

appeared  that  the  26L  was  given  by  the  defendant  to  his     woollison 
attorney  for  the  purpose  of  paying  the  debt  and  costs  in  v- 

the  above  action ;  and  it  i^as  therefore  contended  that  the 
attorney  ought  not  to  have  made  it  part  of  his  bill.  The 
Master  taxed  off  6/.  I6s.,  which  was  more  than  a  sixth,  if 
the  sum  of  26/.  was  not  properly  included  in  the  bill;  and 
Ifr.  Baron  BoUand  made  an  order  on  the  attorney  to  pay 
the  coats  of  taxation,  as  if  more  than  a  sixth  had  been 
teken  off.  It  was  now  contended  that  that  order  was  irre- 
gular, as  there  was  not  a  sixth  taken  off  the  whole  bill. 

BoLLAND,  B. — ^There  was  a  case  in  the  Common  Pleas, 
of  Taylor  v.  Shaeklelon^  where  the  attorney  had  received 
65A  to  pay  counsel's  fees  at  the  assizes  at  York,  and  it 
was  held  that  that  sum  was  properly  made  an  item  in  the 
bill;  but  I  thought  there  was  a  distinction  between  the 
cases :  here,  the  debt  and  costs  was  a  sum  specifically  re- 
ceived and  paid. 

Bayley,  B. — It  is  not  properly  part  of  the  bill,  with  the 
view  of  ascertaining  what  is  due  on  taxation.  A  sum  of 
HSL  is  paid  to  the  attorney,  and  by  him  paid  over  to 
another  person.     That  is  not  a  taxable  item. 

Humfrey. — The  act  requires  a  bill  of  fees  and  disburse- 
ments. In  Taylor  v.  Shackleton  the  money  was  paid  to 
the  attorney,  to  be  by  him  paid  over  to  another. 

GuRNEY,  B. — There  the  fees  were  part  of  the  costs  in 
the  cause.  Here  the  cause  was  at  an  end,  and  the  money 
could  have  been  paid  at  once  tathe  other  side. 

Rule  refused. 
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1834. 
■ — ■> — '  Strebter  v.  Scott. 

Where ihtpria-  rrlOHTMAN  shewed  cause  against  a  rule  which  had 
boiii  beoma'  ''^'*  Obtained  by  Humjrey,  for  cancelling  the  bail-bond, 
bankiuptt,  th«    and  entering  an  exonereiur  on  the  bail-piece,  on  the 

Court  ordfTld  *  ^ 

them  to  be  n-    ground  that  the  defendant  and  the  bail  had  all  become 

don,  oithoyt'     bankrupts.     Before  the  bankruptcy  of  the  principal,  the 

J"'''*'"^  hiU-  ^'  ^*^  ^en  allowed  to  stay  proceedings,  on  the  terms  of 

bond  had  beva    tbc  bail-bond  standing  as  a.  security.    Since  which,  a  ver- 

■I  ■  icniiitr.      diet  for  SOO/.  had  been  obtained  against  the  principal.    It 

(bc'baii  mMt      ^'^  Contended  that  the  bail  having  been  fixed  before  the 

iw»r  the;  hm  allowftucfi  of  the  Certificate,  the  bail  were  not  dischareed. 

ohiiined  tbdi 

cerlificatei, 

Baylet,  B. — That  is  where  the  principal  has  become 
bankrupt;  but  here  they  hare  become  bankrupt  them- 
selres.  But  the  bail  only  swear  they  have  become  bank- 
rnpta;  they  ought  to  swear  they  have  obtained  their  cer- 
ti&cates. 

The  rule  was  enlarged  for  that  purpose,  the  bail 
paying  the  costs;  and,  on  a  subsequent  day,  that  fact 
having  been  supplied  by  affidavit,  the  rule  was  still  op- 
posed by — 
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Batley,  B.— When  the  bail-bond  is  ordered  to  stand  1834. 
as  a  security,  you  declare.  If  you  could  not  prove,  you 
might  have  made  a  claim ;  cerium  est  quod  cerium  reddi 
poicMi,  and  you  are  now  entitled  to  prove.  The  bankruptcy 
of  the  bail  took  place  subsequently  to  the  time  when  the 
bail-bond  was  forfeited,  which  gave  a  cause  of  action  on 
the  bail-bond.  The  direction  to  stand  as  a  security  does 
not  vary  the  case,  it  only  extends  the  time.  There  is  a 
dause  in  the  act,  that  a  bankrupt,  who,  after  having  ob- 
tained bb  certificate,  is  arrested  for  a  debt  proveable  under 
the  commission,  may  apply  to  the  Court  for  his  discharge, 
and  may  plead  the  bankruptcy  in  bar.  If  you  could  impeach 
the  commission,  that  would  make  a  difference.  You  have 
DO  cause  of  action  against  the  bail,  that  would  not  be 
barred  by  the  certificate. 

Wighiman. — Suppose  this  was  an  action  on  an  ordinary 
bond. 

Bayley,  B. — The  declaration  here  is  on  a  bail-bond, 
and  that  is  quite  sufficient. 

Wightman. — This  rule  calls  upon  us  to  shew  cause  why 
the  bail-bond  should  not  be  delivered  up  to  be  cancelled. 

Bayley,  B. — We  can  mould  the  rule;  the  proceedings 
may  be  stayed,  and  an  exonereiur  entered  on  the  bail-piece. 
The  bail  below  are  parties  to  the  bail-piece.  The  rule  goes 
too  far  in  asking  to  have  the  bail-bond  cancelled,  tiiough 
that  is  virtuaUy  included  in  it ;  it  will  be  absolute»  without 
costs. 

Vaughan,  B. — They  are  entitled  to  this  rule  ex  debiio 
jusiitue. 

Rule  absolute. 
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FiGOiNS  V.  Ward  and  Others. 
X  HIS  was  an  action  against  three  defendants  on  a  pro- 
missory note.  Judgment  by  default  li&ving  been  obtained, 
and  a  rule  niti  to  compute,  Halcomb  moved  to  make  the 
rule  absolute  on  an  sffidavit  of  service  on  Ward,  one  of 
,  the  defendants,  who  was  an  attorney,  by  leaving  a  copy 
with  bim;  and,  at  the  same  time,  two  other  copies  were  left 
with  him  for  the  other  defendants;  but,  he  said,  a  doubt 
hod  been  entertained  whether  there  was  a  sufficient  service 
as  to  the  other  two. 

B&TLEY,  B. — By  suffering  judgment  to  go  by  default, 
tbey  acknowledge  a  joint  cause  of  action,  and  that  quoad 
hoc  they  are  partners :  service,  therefore,  on  one  is  good 
for  all. 

Rule  absolute. 


Evans  qui  tarn  v.  Moeeley,  Esq. 
A  bnii  band        J.  HIS  was  an  action  brought  against  the  defendant,  as 

™"t';''"r^i",     .henfTor  Shropshh-c.  for  not  ^.co^'jitfng  ;.  l.ail-IxmO.     A 


MOSELBT. 
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warrants  shall  require/'  the  condition  of  the  bond,  which         1834. 

was  proved  to  have  been  tendered,  ought  to  have  been  in      ^**'"*^ 

that  form;  but  the  condition  was  to  appear  and  put  in  bail      ^ji-^-^- 

in  eight  days  after  the  date  of  the  bond.  They  cited  Rogers 

Y,  Reeves  (a),  and  Scott  v.  Marshall  {b).     The  condition 

ought  to  have  been  to  appear  at  the  return  of  the  writ, 

or  it  ought  to  have  appeared  by  recital  that  the  day  of  the 

arrest  and  the  day  of  the  date  were  the  same.     It  was 

further  contended,  that  there  was  a  variance  in  stating  the 

bond  in  the  declaration  as  with  a  condition  to  appear  in 

eight  days  after  the  arrest,  when  the  bond  produced  in 

evidence  was  conditioned  to  appear  in  eight  days  from  the 

date.     It  should  have  been  alleged  that  both  days  were 

the  same. 

Baylet,  B. — It  is  not  contended  that  the  Uniformity  of 
Process  Act  repealed,  or  was  intended  to  repeal,  the  23 
Hen.  6.  The  latter  act  required  the  bond  to  be  given  for 
a  certain  day,  and  imposed  a  penalty  on  the  sheriff  for  not 
letting  out  a  party  on  bail  to  keep  his  day.  By  a  subse- 
quent act,  a  new  day  of  appearance  is  given;  the  old  act 
remains  therefore  with  the  new  day.  The  act  of  2  Will. 
4,  c.  39,  requires  the  defendant  to  appear  in  eight  days 
after  the  execution  of  the  writ,  inclusive  of  the  day  of  exe- 
cution ;  that  is  in  fact  eight  days  from  the  date:  and  what 
was  the  date'of  the  bond  and  the  return  of  the  writ  ap- 
peared in  evidence ;  the  sheriff  must  know  the  day  of  the 
arrest,  because  he  executes  the  writ.  As  to  the  variance 
b  the  declaration,  it  was  proved  that  the  day  of  the  date 
of  the  bond  and  the  day  of  the  arrest  were  the  same;  there 
was  therefore  no  variance. 

The  second  point  was  very  fully  argued  upon  the  gene- 
ral nature  and  quality  of  a  subpoena;    but  it  has  been 

(a)  I  T.  R.421.  (b)  2  Cr.  &  Jcr.  238;  S.  C.2  Tyrw.267. 
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1S34.         thought  tuflicient  to  give  only  the  judgment  of  the  Court 

EviMt       delivered  on  the  following  day. 

J.  (. ». 
MoiBLiT.  Bayley,  B. — There  was  a  question  raised  in  this  case, 
whether  a  bailiff  having  been  called  to  produce  a  warrant 
had  a  right  to  claim  to  be  sworn,  or  whether  the  plaintiff 
could  insist  on  his  producing  the  warrant  without  being 
■worn.  Several  Nisi  Prius  cases  were  cited,  and  we  have 
consulted  the  Judges  of  the  other  Courts:  the  result  of  that 
consultation  is,  that  we  think  the  Nisi  Pritu  cases  were 
rightly  ruled,  and  that  the  officer  was  bound  to  produce 
the  warrant  without  being  sworn — the  party  calling  him 
Dot  being  under  any  legal  obligation  to  put  a  question.  The 
general  rule  having  been  discussed,  and  it  being  of  import- 
ance that  there  should  be  one  general  rule  upon  the  sub- 
ject, we  have  thought  it  better  to  decide  ttie  poinL  The 
origin  of  the  subpcena  duces  tecum  does  not  appear :  there 
is  no  instance  of  it  prior  to  the  time  of  Charles  the  Second ; 
but  without  doubt  there  must  previously  have  been  lub- 
peenatva  use  requiring  the  attendance  of  witnesses,  and  that 
tliey  should  produce  documents :  and,  before  the  statute  of 
EUxi^ih  requiring  tiie  attendance  of  witnesses,  there  was 
a  conmion  law  right  in  the  Crown  to  issue  a  lubpcena  re- 
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1834. 
Bates  r.  Pilling.  ^   ^    ^ 

joLLEXANDER  shewed  cause  against  a  rule  which  had  To  eodtie  a  de- 
been  obtained  by  R.  V.  Richards  for  taxing  the  defen-  fo"t^,V^dw^ 
dant  his  costs,  under  the  48  Geo.  8,  c.  46,  s.  8,  he  having  *«  J*  ^f»- «. 

c  46,  s.  Of  a 

been  arrested  for  S4/.,  and  the  arbitrator  to  whom  the  mere  holding  to 
cause  was  referred  at  the  York  assizes  having  awarded  cient— there 
only  18/.     He  objected  that  it  did  not  appear  from  the  "^J,^*oid-" 
defendant's  affidavits  that  he  had  been  arrested ;  it  was  ing  to  hail. 
merely  stated  that  he  was  held  to  bail;  and,  from  the  plain- 
6ff *s  affidavit,  it  appears  not  only  that  there  was  no  arrest, 
but  that  the  writ  was  not  served,  though  special  bail  was 
put  in.     The  words  of  the  act  are,  **  arrested  and  held  to 
bul,  &c.**    In  Berry  v.  Adamson  (a),  where  a  sheriff's 
officer,  to  whom  a  warrant  upon  a  writ  against  A.  was  de- 
Hvered,  sept  a  message  to  A,^  and  asked  him  to  fix  a  time 
to  call  and  give  bail,  and  A.  accordingly  fixed  a  time, 
attended,  and  gave  bail ;  it  was  held  that  this  was  not  an 
arrest,  and  that  an  action  for  a  malicious  arrest  would  not 
He  against  the  party  suing  out  the  writ,  although  he  had 
DO  cause  of  action.    In  Amor  v.  Blqfield  (6),   Berry  v. 
Adamson  was  recognised  and  confirmed ;  and  it  was  there 
held,  that  where,  upon  a  bailable  writ,  the  defendant  is 
not  actually  arrested,  but  files  common  bail  in  consequence 
of  a  defect  in  the  affidavit  to  hold  to  bail,  he  is  not  en- 
titled to  costs  under  the  48  Geo.  3,  c.46,  upon  the  plain- 
tiff recovering  less  than  would  have  entitled  him  to  pro- 
ceed by  bailable  process.    All  the  Judges  were  of  opinion 
that  there  must  be  an  arrest.     In  Donlan  v.  Brett  (c), 
Parke,  J.,  said,  "  We  are  bound  to  decide  according  to 
the  words  of  the  act  of  Parliament." 

R.  V.  Richardsy  in  support  of  the  rule. — Whether  the 

(a)  9  DowL  &  Ryl.  658;  6  B.      Bing.  91. 
It  C.  628;  S.  C.  2  Car.  &  P.  503.  (c)  10  B.  &  C.  1 19. 

(6)  2M.  &  S.  166;    S.  C.  9 
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facts  bring  this  cai-e  witliin  the  relief  given  by  the  act,  it 
ii  certainly  within  the  mischief.  Here  a  bailable  writ  was 
iiBued,  bail  wsB  required,  and  s  bail-bond  given.  If  the 
arrest  here  had  been  for  SOOO^  instead  of  SOL,  if  the  worda 
are  imperadve,  the  defendant  could  have  no  relief.  If  an 
actual  arrest  is  necessary,  then  a  detainer  would  not  be 
within  the  act. 

Batley,  B. — A  detainer  is  an  arrest. 

RiehanU. — In  Amorv.  BUifield  only  a  writ  was  sued  out, 
and  an  undertaking  given :  it  was  illegal  for  the  sheriff  to 
take  it;  he  afterwards  took  a  bail-i}ond.  There  is  some 
analogy  to  the  stat  of  4  &  o  Anne,  c.  16,  s.  9fi,  In  the 
late  cue  of  Taylor  v.  Clow  (a),  the  question  was,  whether, 
when  there  was  no  arrest,  a  bail-bond  could  be  taken. 
The  words  of  the  statute  of  Anne  are,  "  if  any  person  shall 
be  arrested,  and  boil  is  taken  by  the  sheriff,  be  shall  as- 
sign;"  but  it  was  held  that  the  bail  could  not  impeach  the 
bail-bond  by  pleading  that  there  was  no  arrest. 

Batley,  B. — The  giving  a  bail-bund  is  the  defendant's 
own  act.  -  Taylor  v.  Clow  was  an  action  on  a  bail-bond; 

iliat  llio   i.lei.?Tn],iTit  was  estopped  from 
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vant  to  go  further,  and  visit  the  plaintiff  penally.     The  1834 

dtle  of  the  act  is^ ''  An  Act  for  the  more  effectual  preven- 
doD  of  frivolous  and  vexatious  arrests  and  suits.**    The 
words  of  the  clause  are  *'  arrested  and  held  to  bail:  **  those 
words  either  mean  something  different,  or  else  the  same ; 
and,  in  the  latter  case,  one  expression  is  nugatory.  In  the 
latter  part  of  the  clause  the  same  expression  occurs  again, 
'*  Provided  that  it  shall  be  made  appear  to  the  satisfaction 
of  the  Court,  that  the  plaintiff  had  no  reasonable  or  pro- 
bable cause  for  causing  the  defendant  to  be  arrested  and 
held  to  bail.'*    As  to  the  case  of  Berry  v.  Adamson,  and 
Jmor  V.  Blqfieldf  I  agree  you  may  put  some  oppression 
upon  a  party  if  there  is  no  arrest;  but  if  the  words  are 
not  synonymous,  then  an  arrest  is  one  thing,  and  holding 
to  ImuI  is  another;  here,  there  was  a  holding  to  bdil  but  no 
arrest.     Berry  v.  Adamson  treats  them  as  distinct  things. 
There^  the  officer  sent  a  message  to  the  defendant  that  he 
had  a  writ  against  him,  and  requested  him  to  attend  at  the 
officer*8  house  and  give  a  bail-bond ;  the  defendant  did  so; 
he  was  put  to  the  trouble  of  getting  bail  and  giving  a  bail- 
bond;  and  he  might  have  been  taken  by  his  bail  at  any 
time.    LfOrd  Tenterden  says,  this  is  not  an  arrest,  and  that 
an  action  for  a  malicious  arrest  would  not  lie ;  but  malice  is 
now  not  necessary.     In  that  case  you  had  the  opinion  of 
the  Court  of  King's  Bench^  that  holding  to  bail  is  not  suf- 
ficient without  an  arrest.  In  Amor  v.  Blq/ield  the  party  was 
never  actually  arrested,  and  only  held  to  common  bail;  the 
judgment  went  much  beyond  what  was  necessary.     The 
Chief  Justice  says,  ''  The  defendant  does  not  fall  within 
the  description  of  persons  entitled  to  costs  under  the  43 
Geo.  3,  c.  46;  here,  there  was  neither  arrest  nor  a  holding 
to  bail,  the  defendant,  therefore,  has  not  been  subjected 
to  the  inconvenience  of  an  unjust  arrest.*'    Mr.  Justice 
Bosanquei  says,'*  The  application  being  founded  on  a  sta- 
tute, the  party  ought  to  bring  himself  within  the  terms  of 
that  statute;  but  he  has  neither  been  arrested  nor  held  to 


Bjith 
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baiL"  AH  the  Judges  negatived  both  propoaitions,  as  if 
they  considered  them  different  things ;  and  you  must  bring 
yourself  within  both,  otherwise  you  do  not  make  out  a  case 
within  the  act. 

Vadgham,  B. — I  think,  that,  on  the  spirit  and  letter  of 
the  act,  the  defendant  is  not  entitled  to  the  rule  prayed 
for.  It  is  said,  that  "and"  is  sometimes  construed  "  or." 
The  introductory  part  of  the  clause  is  in  the  alternative, 
no  person  shall  be  arrested  or  held  to  bail ;  hut,  in  the  sub- 
sequent part  of  the  clause,  the  expression  "  and  "  occurs 
twice.  The  act  is  remedial  in  some  respects,  but  in  others 
highly  penal,  and  ought  not  to  be  departed  from  except 
in  cases  of  evident  necessity.  As  to  the  statute  of  Anne, 
respecting  the  assignment  of  a  bail-bond,  it  could  make 
no  difference  whether  the  defendant  was  actually  arrested 
or  not. 

BoLLAND,  B. — I  think  there  ought  to  be  both  an  arrest 
and  a  holding  to  bail,  according  to  the  express  terms  of 
the  act  The  act  is  penal,  as  it  regards  the  plaintiff.  The 
case  of  Jmor  v.  Blqfield  is  certainly  not  decisive ;  but, 
from  the  opinion  delivered  hy  the  Court,  it  may  be  col- 
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1834. 
Ex  parte  Ga&katt.  ^    v    '^ 

MANNING  applied  to  the  Court  to  re-admit  an  at-  An  ■ttornej  of 
tomey  of  the  name  of  GarratL — This  gentleman  was  ad-  oreatSets^ons 
mitted  an  attorney  in  the  Court  of  Great  Sessions  in  1823,  >o  f^^fe'*  who 

*'       ^  -  '    had  once  been  in 

and  took  out  his  certificate  for  that  year  and  commenced  practice,  but 
practising;  but,  before  the  expiration  of  the  year,  having  ed  practising  for 
married,  he  left  the  profession,  and  wholly  discontinued  ^J|5h*^fore 
practice.    At  the  end  of  last  year,  wishincc  to  re-com-  ^^^  passing  of 
mence  business,  he  sent  instructions  to  an  agent  in  town  &  i  WUL  4, 
to  get  him  admitted  in  the  Court  of  Exchequer ^  and  he  not  to  be*en.^  ^ 
was  told  he  must  produce  his  admission  in  the  Court  of  ^^^}^  ^\  *^- 

*^  ^    ^  mitted  under 

Great  Sessions,  and  get  it  inrolled,  which  he  did ;  and  he  that  act 
was  then  admitted.  Upon  applying  to  be  admitted  in  the 
Courtaof  Xtn^'^f^ncAand  Common  Pleas,  the  officers  of 
those  Courts  thought  that  some  evidence,  to  shew  that  he 
bad  been  practising  at  the  time  of  the  passing  of  the 
1 1  Geo.  4  &  1  Will,  4,  c.  70  (a),  was  necessary. 

Baylby,  B. — Upon  applying  to  this  Court  for  admission, 
be  suppressed  the  fact  of  his  having  discontinued  to  prac- 


(«)  Sects.  15  &  16,  by  which  it  is 
enacted,  **  that  all  persons  who  on 
or  before  the  passing  of  this  act  shall 
hafe  been  admitted  as  attomies, 
and  shall  then  be  practising  in  any 
of  the  Courts  of  Sessions  or  Great 
Seiaons  in  the  county  palatine  of 
Chester  or  in  Wales  respectively, 
shall  be  entitled,  upon  the  payment 
of  one  shilling,  to  have  their  names 
entered  upon  a  roll  to  be  kept  for 
that  purpose  in  each  of  the  supe- 
rior Courts  of  Westminster,  and 
^reupon  be  allowed  to  practise 
in  such  Courts  in  all  actions  and 
smts  against  persons  residing  at 
the  commencement  of  the  suit 
%nthin  the  county  of  Chester  or 


principality  of  Wales;  and  that 
all  persons  having  served  or  now 
actually  serving  as  clerks  to  such 
attomies  under  articles,  and  who 
would  otherwise  be  entitled  to  be 
admitted  as  attormes  of  the  said 
Courts  of  Great  Sessions,  may,  on 
or  before  the  expiration  of  six 
months  after  the  passing  of  this 
act,  be  admitted  as  attomies  of  the 
said  courts  at  Westminster,  for  the 
purpose  of  practising  there  in  the 
like  matters  only,  without  pay- 
ment of  any  greater  duty  than 
would  be  now  payable  by  law 
upon  their  admission  as  attomies 
of  such  Courts  of  Great  Sessions 
respectively." 
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1S34.        tiae :  it  will  be  necessary  for  him  to  exculpate  himself  from 
„  (he  appearance  of  a  fraud  practised  upon  the  officer  of 

G*B«i«.      this  Court. 

Miannin/f,  on  a  subsequent  day,  produced  an  affidavit 
diBclaiming,  on  the  part  of  the  applicant,  any  intention  of 
fraud:  that  he  was  not  aware  that  his  having  ceased  to 
practise  would  make  any  difference;  and  that  the  officers 
of  the  Court  had  not  put  any  questions  upon  the  subject. 
He  aud  it  had  been  objected  that  the  statute  only  applied 
to  persons  who  had  not  been  admitted,  or  who  were  prac- 
tising at  the  passing  of  the  act;  but  if  that  were  bo,  a 
party  guilty  of  no  default  would  be  unjustly  deprived  of 
bis  right  to  be  re-admitted,  except  upon  the  terma  of 
Bgun  paying  the  duty  to  the  full  extent;  and  he  contend- 
ed that  this  case  differed  from  Ex  parte  Read  (a), 
where  it  was  held  that  one  who  had  been  admitted  an  at- 
torney, but  had  not  actually  practised  in  the  Court  of 
Great  Sessions  before  the  passing  of  the  1 1  Geo.  4  & 
1  W^Ul.  4,  c.  70,  was  not  entitled  to  be  admitted,  under 
that  act,  as  an  attorney  of  the  Court  of  King's  Bench. 
Here  the  applicant  had  been  in  actual  practice. 
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Doe  d.  Green  and  Another  v.  Packer.  '^ — y — 

X  HIS  was  a  motion  on  the  part  of  the  defendant  to  stay  A  motion  to 

proceedings  until  the  costs  of  a  former  ejectment  were  f^  Ui^^l^tecond 

paid*  There  had  been  a  previous  ejectment  between  these  eJec^w»ttiii 

parties,  in  which  the  now  defendant  was  the  lessor  of  the  former  one  had 

plaintiff^  and  the  present  lessor  the  then  defendant    That  Held,  to  be  in 

ejectment  was  brought  in  May  last;  and  at  the  assizes,  in  te^'had"^** ' 

^^9  judgment  passed  by  default,  and  a  writ  of  posses-  «i«ps«d.  s*n<^ 


sion  waa  immediately  executed.    Since  which  an  action  was   commenced  and 

trial 
given. 


brought  for  the  mesne  profits,  to  which  the  general  issue  bad^n  " 


had  been  pleaded.  On  September  30th,  the  declaration 
in  the  present  ejectment  was  served.  The  present  motion 
iras  made  on  the  fifth  day  of  tlie  term ;  but  there  had 
been  a  previous  unsuccessful  attempt  by  summons  before 
FamghaHf  B.;  since  which  notice  of  trial  had  been  given  in 
tiiis  cause. 

Alexander  shewed  cause. — He  contended  that  the  mo- 
iion  was  too  late,  especially  after  notice  of  trial ;  and  that 
it  would  be  a  great  hardship  to  impose  such  terms  upon  the 
present  plaintifiT,  who  was  a  poor  man,  and  where  the 
merits  were  not  tried  in  the  former  action. 

Tyrwhitt,  in  support  of  the  rule.— The  venue  is  in 
Berkshire^  and  the  notice  of  trial,  therefore,  could  not  ex- 
pedite the  proceedings. 

Bayley,  B. — I  think  the  motion  was  not  made  too  late: 
the  notice  of  trial  could  only  have  been  given  to  prevent 
the  motion.  It  is  the  constant  course,  without  exception, 
that,  where  a  party  to  an  ejectment  fails,  he  is  not  at  liberty 
to  bring  another  ejectment  without  paying  the  costs  of  the 
first,  unless  under  very  special  circumstances.  It  does  not 
appear  that  the  lessor  is  unable  to  pay,  but  he  merely  says 
he  apprehends  he  shall  lose  his  future  costs  if  he  succeeds : 

VOL.  II.  •         c  c  '         D.  p.  c. 
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tliat  miglit  be  prevented  by  paying  the  costs  iota  Court, 
but  then  they  would  probably  be  found  to  be  subject  to  a 
lien,  and  could  not  be  set  oflT. 

GuRNEY,  B. — If  the  poverty  of  the  plaintiff  was  a  suf- 
ficient answer,  it  would  introduce  into  every  case  a  ques- 
tion  whether  the  party  is  able  to  pay  or  not. 

Rule  absolute. 


Jones  p.  Roberts. 

Where  iiiereara  -L  HE   defendant,  who   was  sued  as  executor,   pleaded 

and'aiso  imiw  P^''^  odministravit    and   judgments  outstanding.     The 

of  iaw,ocs«-  plaintiff  replied  fraud,  and,  the  defendant  having  rejoined, 

>ionedby«de-  ^                                                                                    o       ^              ' 

miimr,  but  tha  the   plaintiff  demurred.      The  defendant   oad   leave  to 

mulrtd'^  bring  OKQCnd  on  payment  of  costs.     He  accordingly  amended, 

mierviiirdi  ggj   yp^,]  (|,g  taxHtiou  of  costs,  the  plaintiff  claimed  for 

ant^nded  by  ■                                                                            ' 

ipavo.uponpiy-  making  up  paper  books  with  the  issues  of  fact,  and  for 

all  ihe  iianc*  briefs.     Before  the  amendment,  there  were  issues  of  fact 

rueT^fact *"^  "^  '**'  "'"*  after  tl'G  amendment  all  the  issues  were 

"  <•»  issues  of  fact. 
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necessary,  with  a  little  addition,  occasioned  by  the  amend-  1834. 
ment ;  and  that  addition  will  be  costs  in  the  cause.  Where 
there  are  issues  of  fact  and  issues  of  law,  would  you  be 
justified  in  making  up  the  issue,  and  making  briefs,  with* 
out  notice  of  trial?  You  would  do  it  at  your  peril  You 
are  in  the  same  situation  as  if  it  had  been  right  at  first. 

lAoydL — There  is  another  point.  The  action  was  for 
the  amount  of  a  bill  of  costs,  which  had  been  duly  deli- 
vered. Upon  a  summons  for  better  particulars,  Gurney,  B., 
granted  it  on  payment  of  costs.  The  Master  disallowed 
6L  which  we  charged  for  drawing  the  bill. 

Batley,  B. — ^The  bill  had  been  made  out  before,  the 
Master,  therefore,  allowed  only  for  copying.  You  charged 
both  for  drawing  and  copying,  both  were  not  necessary. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Tabram  r.  Freeman. 

JDLELLYhad  obtained  a  rule  nisi  calling  upon  the  plain-  An  attorney, 
tiff  to  shew  cause  why  the  judgment  entered  up  against  the  t^l^^f^d^^ 
defendant,  and  the  execution  issued  thereon,  should  not  be  ^«f^^  ^'^^^  ^^ 

...  -  debtor,  who  wai 

set  aside  with  costs.  It  appeared  upon  the  affidavits  that  about  to  uke 
the  defendant  was  indebted  to  the  plaintiff,  and,  being  SeWvent^ 
about  to  take  the  benefit  of  the  Insolvent  Debtors'  Act,  ^?^  ^^  ^^ 

'    whom  he  pre- 

employed  the  plaintiff,  an  attorney  of  the  Insolvent  Court,  pared  the  Mcbe- 
to  procure  and  conduct  his  discharge;  but  it  was  agreed  aahuTttomey 
between  them  that  the  plaintiff's  debt  should  not  be  in-  d'is^SiSTha*^" 
serted  in  the  schedule;  and  that  a  coftnovit.  which  had  the  debt  should 

^  be  omitted  out 

of  the  scliedule, 
and  that  the 
etgM^it  should  continue  in  force,  notwithsUnding  hit  ditcharge.     The  insolvent  obtained  bia  dia- 
duurge,  and  the  attorney  having  issued  execution  on  this  cognovit,  the  Court  set  it  aside. 

ccg 
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becB  giveh  to  secure  it,  should,  be  sus^nd«d  until  after 
the  defendant's  discharge,  and  then  revived.  Abonl  two 
yean  afterwards  the  plaintiff* entered  up  judgment  on  Ae 
eogHovil,  and  issued  execution.  The  present  rule  mtt 
amved  for  to  set  aside  that  jtldgtnent  and  execution,  on 
the  ground  that  the  agreement  was  a  fraud  Upon  tb«  In- 
solvent Debtors'  Court,  upon  the  creditors  of  the  insol- 
vent, and  upon  the  policy  of  the  law. 

FoUett  shewed  cause. — Here  there  was  no  proof  of 
actual  fraud,  which  was  held  to  be  necessary  in  HoKard  v. 
BartoloKxi  (a).  As  to  the  agreement  being  a  fraud  upon 
the  Insolvent  Court,  no  creditor  being  bound  to  come  in, 
the  Court  could  not  be  deceived  by  the  otniBsion  of  any 
particular  debt.  It  is  no  fraud  upon  the  creditors  at  ^atgb, 
because  they  have  in  fact  each  a  greater  present  share  of 
liie  insolvent's  effects  than  if  another  creditor  had  been 
added  to  their  number.  Nor  is  it  a  fraud  upon  the  law, 
for  the  reasons  given  in  Howard  v.  Bartoloxxi.  He  also 
cited  Carpenter  v.  fVhite{b),  and  Jackton  v  DavitoH(c). 

Kelltf,  in  support  of  the  rule. — Such  an  agreement  as 
this  is  a  fraud  upon  the  Court,  the  creditors,  and  the  law. 
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gtin  ^  pHoritj  of  executiooi,  and  «eix9  the  whole  after-ao-  1934. 
^UV^  eflfecU,  to  the  prejudice  of  the  other  creditor.  So,  it 
i|  a  ekar  fraud  upon  the  policy  of  the  law,  which  contem- 
^ated  the  effectual  and  complete  discharge  of  the  person 
of  the  debtor*  ^d  the  application  of  all  bis  effects  present 
and  future  to  the  fair  and  proportionate  satisfaction  of  his 
debts.  /fotfl^rcfyfiBar/o/bjrjrt  was  decided  upon  too  limited 
a  Tiew  of  the  Insolyent  Debtors'  Act;  the  40th  aection  was 
9Qt  brought  tQ  the  notice  of  the  Court;  and  the  attorney 
ought  not  to  be  flowed  to  take  advantage  of  a  falsity. 

BAYLBTf  B.-c-This  judgment  cannot  be  permitted  to 
stand.  The  plaintiff,  by  agreeing  that  a  schedule  omitting 
his  own  debt  shall  be  delivered  in  under  the  statute,  agrees 
that  the  defendi^ot  shall  deceive  the  Court  by  a  wilfully 
fidae  statement  upon  oath,  contrary  to  sections  40  and  71  of 
ib^  Insolvent  Debtors'  Act.  This  alone  ^irould  f^void  the 
Igr^ment;  but  the  creditor^  are  also  imposed  upon.  They 
hf  v^  ^  rij^l  to  believe  that  the  debtor  is  set  free,  and  that 
by  his  future  exertions  he  may  procure  the  means  of  pup- 
porting  himself  and  satisfying  their  just  claims.  How  can 
be  4o  this  if  his  person  and  property  are  liable  to  an  exe- 
c;;^tion  whenever,  after  his  discharge,  the  plaintiff  finds  it 
fdvAntageous  to  come  upon  him?  The  true  scope  and  ob- 
jj^t  pf  the  statute  appear  to  have  been  but  partially  con- 
lujered  io  the  case  of  Howard  v.  liartologfsi.  The  intent 
pf  the  at^tutes  wap,  that  insolvents  should  lay  before  their 
(»f^itor0  9n4  the  Court  a  fair  and  true  statement  of  their 
aSlirs;  thut  where  they  have  been  guilty  of  no  misconduct, 
their  persons  should  be  di;scharged  and  their  property 
divided  among thoir  creditors;  and  that,  when  discharged, 
th^  should  be  unincuipbered  with  prior  obligations,  and 
ff^  tp  seek  their  livelihood,  subject  to  the  right  of  the 
oaeditors  to  their  future  surplus  property;  all  these  objectf 
might  be  defeated  if  agreements  like  the  present  could  b^ 
support^  in  law.  Neither  does  it  appear  that  it  was  ex- 
plained to  the  insolvent  mhat  would  be  the  effect  of  leav- 
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ing  the  debt  out  of  the  schedule,  or  that  he  knew  the  con- 
sequence of  it.  The  rule  for  setdng  aside  the  judgment 
and  execution  must  be  absolute  with  costs;  and  if  the 
plaintiff  be  advised  to  try  the  question  in  an  action,  and 
hare  the  opinion  of  a  court  of  error,  he  can  do  so. 

Vadghan.  B. — The  63rd  section  provides  for  the  case 
of  a  debt  being  incorrectly  stated  without  fraud,  and  en- 
ables the  creditor  to  have  the  benefit  of  the  provisions  of 
the  act  notwithstanding  such  mbtake ;  but  no  provision  is 
made  for  the  case  of  the  total  exclusion  of  a  debt.  If  such 
an  agreement  as  the  present  were  allowed,  the  rights  of 
the  creditors  under  the  act  would  be  varied  by  it. 

Borland,  B. — The  future  creditors  would  also  be  de- 
frauded if  a  present  creditor  of  the  insolvent  to  a  large 
amount  might  lie  by  and  afterwards  come  in  and  sweep 
away  all  the  goods  which  the  new  creditors  had  entrusted 
to  him,  on  the  faith  of  his  having  been  cleared  from  all 
his  debts. 

GuRNEY,  B. — The  40th  section  requires  that  every  per- 
son applying  under  that  act  shall  deliver  a  schedule,  con- 
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1834. 

WiNGROVE  P.  HODSON.  "*"     v      ^ 

ARCHBOLD  applied  for  a  rule  for  judgment  as  in  case  Where  the  iMue 
of  a  nonsuit.     The  issue  was  entitled  Afonc/ay,  July  22 ,  juiy,  md  no 
1833,  and  was  delivered  on  the  part  of  the  plaintiff  on  the  ;;,°,^*^;e„^i!* 

S4th  of  Oe/o6^.  but  without  notice  of  trial  being  indorsed  //«w,  that  a  mo- 
tion in  the  next 

thereon.  miary  Term 

for  judgment  as 
in  case  of  anon- 

Bayley,  B. — There  was  no  possibility  of  giving  notice  ""-j  ^"  '^ 
of  trial  except  for  the  first  sittings  in  Michaelmas  Term. 

The  Court  having  intimated  that  the  motion  was  too 
early  (a),  it  was  suggested  that,  since  the  Uniformity  of 
Process  Act,  the  plaintiff  ought  not  to  be  entitled  to  so 
much  indulgence.  The  matter  was  directed  to  be  men- 
tioned on  the  morrow.  His  Lordship  then  said,  that 
he  had  in  the  interim  consulted  with  Mr.  Justice  Parke 
and  Mr.  Justice  Paiteton ;  and  that  they  were  of  opin- 
ion that  the  Uniformity  of  Process  Act  had  made  no 
alteration  as  to  moving  for  judgment  as  in  case  of  a  non- 
suit; and  that  it  was  quite  clear  that  a  defendant  had  no 
right  to  move  until  the  third  term  after  issue  joined,  un- 
less notice  of  trial  had  been  given. 

Archbold, — If  issue  was  joined  in  Trinity  Term,  the 
plaintiff  would  be  bound  to  try  in  Michaelmas  Term. 
Formerly,  if  the  issue  was  made  up  in  Trinity  vacation,it 
was  intituled  as  of  Trinity  Term:  that  term  was  always 
reckoned  one,  Michaelmas  Term  another,  and  in  Hilary 
Term  a  motion  might  be  made.  The  form  of  the  affidavit 
was,  that  issue  was  joined  as  of  sucii  a  term. 

.    Bayley,  B. — The  plaintiff  has  the  whole  of  the  term 
after  that  in  which  issue  was  joined.     There  is  no  default 

(a)  It  was  made  on  Tuesday,  Jan,  14. 
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till  the  third  term.  There  must  be  a  default.  You  may 
come  the  term  next  after  that  in  which  issue  vas  joined 
if  notice  of  trial  has  been  given;  but  not  till  the  following 
term,  if  no  notice  has  been  given. 

Vauqhan,  B. — The  plaintiff  is  only  bound  to  take  one 
step  in  a  tenn. 


t'pon  tba  trill 


Hill  and  Others,  Executors,  r.  Salter. 
JL  HE  trial  of  the  issue  in  this  action  took  place  before 
°^  '"i''!l!rf'"  '*•*  sheriff  of  Stafford,  under  the  provisions  of  the  3  &  4 
debt  on  bond.  Will.  4,  c.  4S.  The  sum  sought  to  be  recovered  was  14iL 
iheiiff,  undiT  The  action  was  on  a  bond  alleged  to  be  in  the  penal  sum 
T*iii7Art,°iTi-  °^  *^'-'  "*"'  ^^^  *"'"''  produced  was  in  the  penal  sum  of 
riance  appemd  gOO/.  The  defendant  insisted  that  the  plaintiff  ought  to 
bondatxmied  be  Honsuited  for  the  variance;  but  the  under-sheriff  re- 
lion  ■nd'ibs'*  fused  tu  doso:  and  the  jury  found  a  verdict  for  the  plain- 
bonci  ptodneed     tiff  foF  damages  on  the  issue  of  tton  ett  factum. 

the  penilty  in 

Bnd  th  "teiuSfT       ITtetiger  now  moved  for  a  nonsuit. —The  bond  produced 
wa«  diflerent  frnm  that  stated  in  the  record.     Thei 
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the  act,  if  not  within  the  words.     I  think  an  amendment         1834. 

ought  to  have  been  made  in  this  case.     The  verdict  is 

idtbin  either  penalty. 

Rule  refused. 


Callum  r.  Leeson. 

rrlGHTMAN  shewed  clause  against  a  rule  which  had  AnaffidaTitof 
been  obtained  by  Kellt/  for  discharging  the  defendant  out  lent  and  in- 
of  custody.   One  objection  was,  that  the  defendant  was  ar-  JJJ^j'nrh^w"' 
rested  by  the  name  o(  Henry y  his  real  name  being  Thomas  *^  mttrMtac- 

crocd.  la  nai(l« 

Henry  ;  but  he  contended  that  this  was  no  objection  since      whether, 
the  3  &  4  WiU.  4^  c.  42,  s.  1 1,  which  enacted  that  no  plea  ^pjii.  a,  c.  4S, 
10  abatement  should  be  allowed  in  any  personal  action;  Sj^J'AiJ^l- 
bttt  that^  in  all  cases  in  which  a  misnomer  would  have  been  a  wrong  Chria- 
pleadable,  the  defendant  shall  be  at  liberty  to  cause  the  .ppiy  to  be 
declaration  to  be  amended  at  the  costs  of  the  plaintiff,  by  ^J^**^JJJ^ 
inserting  the  right  name  upon  a  Judge's  summons.     If 
this  motion  were  to  succeed,  the  act  would  be  neutralized. 
The  defendant  might  have  compelled  us  to  amend,  but  no 
Application  has  been  made. 

Kelly. — Another  objection  was,  that  the  affidavit  to  hold 
to  bail  was  for  one  entire  sum  of  money,  9^/.  and  up- 
wards, for  money  lent  and  advanced,  and  interest  thereon. 

Baylby,  B. — On  the  statute  just  referred  to,  you  can- 
not recover  interest  without  an  agreement  (a)* 

KeUy. — In  Brook  v.  Coleman  (6),  it  was  held  that  an 
affidavit,  that  a  party  is  indebted  upon  and  by  virtue  of  a 
bill  of  exchange,  must  specify  the  amount,  because  part  of 
the  debt  might  be  made  up  of  interest. 

Wightman. — Admitting  that,  holding  to  bail  merely  for 
interest  is  not  objectionable. 

(a)  Sect.  28.  (6)  2  Dowl.  P.  C.  7i  1  C.  &  M.  621,  S.  C. 


1834. 
Lehom. 
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Batlbt. — What  autbority  is  there  to  shew  that  yon 
can  bold  to  bail  for  interest.  I  do  not  like  the  decisions, 
but  cannot  help  it.  Upon  the  first  point  I  have  some 
doubt;  but,upon  tbeotherpoint,  the  rule  must  be  absolute 
without  costs. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 


I  "™y'.  bill.  If 

a  full  riiUi  fi 

tornef  it  ilwajn 
liable  10  p«r  the 

lion,'  if  Urn 


Baker  v.  Mills. 

M.  HE  Master,  in  taxing  a  bill  of  costs  to  the  amount 

of  872^,  taxed  offa  sum  of  42;.  odd,  which  was  within  S^l 

of  a  sixth.    The  Master  had  charged  the  attorney  with 

the  costs  of  taxation. 

Steer  obtained  a  rule  nisi  for  allowing  to  the  attorney  the 
■  costs  of  taxation,  less  than  a  sixth  having  been  taken  off. 

Archbold  shewed  cause. 


rum?,Mk^o«  Batley,  B.— Ifa  sixth  is  taken  off"  the  bill,  the  ata- 
"rifl  *  f  "rf^ .  *"**  (**)  '^  imperative,  and  the  attorney  must  pay  the  costs 
— /frU.tiutth*  of  taxation;  but  if  less  than  a  sixth  is  taken  off,  it  is  dis- 
cretionary with  the  Court  to  allow  the  costs  or  not.     In 
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1834. 

Rex  r.  Maberley.  ^ — ^^-^ 

Amos  moved  for  a  writ  of  immediate  extent,  and  that  it  The  Court  re- 
might  be  dated  of  the  day  the  fiat  of  bankruptcy  issued  writ  of  imme- 
against  the  defendant.    In  one  case  he  said  it  was  granted  bTmntedated. 
after  a  lapse  of  three  years,  where  there  had  been  a  bank- 
ruptcy a  short  time  previous. 

Bayley,  B. — An  extent  ought  to  be  dated  of  the  day 
it  issues.  VigilaniibuSf  ^c.  applies  to  the  Crown.  Here 
there  has  been  a  lapse  of  a  year  and  a  half;  in  the  case 
cited  there  was  probably  a  former  extent. 

Rule  refused  (6). 

(a)  2  M.  &  Scott,  197;  9  Bing.  (6)  See  Rex  v.  Munn,  Str.  749 : 
128^  S.  C.  Giles  ▼.  Groner,  9  Bing.  128. 


Finch  r.  Cocker. 

JjOWLING  had  obtained  a  rule  nisi  for  setting  aside  TheaffidaTitin 

a  bail-bond,  on  the  ground  of  a  variance  in  the  defendant's  ru^e^o  letaude 

name,  which  was  Cocken  and  not  Cocker  (a).  th^jJrSof  a 

mistake  in  the 

,  ,        ^   ,  defendant's  Bur- 

BarsiotCf  on  shewing  cause,  objected  to  the  title  oi  the  name  must  be 

affidavit  on  which  the  rule  was  obtained.     The  affidavit  iherighrMme 

Was  entitled  "  Finch  v.  Cocker;''  he  contended  it  ought  to  of  the  party, 

^  and  not  with  the 

have  been  **  Finch  v.  Cocken,  sued  by  the  name  of  Cocker.^  name  by  which 

He  cited  Shaw  v,  Robinson  (6)  to  that  effect  e  was  a 

Dawling,  coniri,  mentioned  a  case  where  Littledale,  J., 
on  a  like  objection,  allowed  the  motion  to  be  renewed ; 
but— 

(a)  See  CttUum  ▼.  Leeton,  ante,  381.  (6)  8  D.  &  R.  423. 
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Bayley,  B.,  said,  it  could  not  be  allowed  on  a  motion 
like  the  present;  and  that  the  objection  was  a  good  one. 

Rule  discharged,  without  coeta;  and  four  daya 
allowed  to  put  in  bail. 


Rows  e.  Rhodes. 
The  dereDdut     m%.BIjL  Y  shewed  cause  against  a  rule  which  had  been 
(Mu^undet^    obtained  by  Crtsswell  for  taxing  the  defendant  his  coats 

hu  pud  montj  for  a  greater  amount  than  was  recovered  by  the  plaintiff'. 
which  ii  ukcD  '^^6  case  had  been  argued  at  aomc  length  on  the  last  day 
oiwbyihepkin-  ^f  ]^(  term;  but,  as  there  appeared  to  be  conflicting  au- 
thorities aa  to  wiiether  it  was  a  case  within  the  act,  it  stood 
over  to  the  present  term.  The  circumstances  were  these. 
The  pliuntiff's  demand  was  91/.,  for  which  sum  be  arrested 
the  defendant:  the  defendant  paid  \t.  into  Court  on  the 
usual  rule;  and  ultimately  the  plaintifll'took  it  out  of  Court, 
and  the  costs  were  taxed  for  him  up  to  that  time.  There 
waa  no  dispute  that  there  had  been  at  one  time  a  debt  to 
the  amount  of  91/.;  but  it  appeared,  tliat,  on  the  6th  of 
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il  for  die  91/.  After  the  biH  was  paid,  the  defendttit 
the  shilfing  into  Court.  The  plaintiff,  it  wat  aaid, 
preaented  the  bill  when  it  became  dtte>  to  preveal 
my  fjuestion  about  his  making  the  bill  his  own;  and, 
the  debt  having  been  paid  after  the  commencement  of 
the  actton,  he  took  out  the  money  paid  into  Court,  with 
coita,  as  he  could  only  have  been  entitled  to  recover  no- 
minal damages.  It  was  contended  that  this  was  not  ia  vex<> 
atious  case,  as  the  defendant,  by  paying  money  into  Court, 
admitted  that  the  plaintiff  had  had  a  good  cause  of  action ; 
md  that,  unless  there  was  a  smaller  ^um  recovered  by  the 
^kintiff  by  verdict,  the  statute  did  not  apply.  It  was  said 
there  were  at  least  sixteen  authorities  upon  the  point;  and 
that  it  was  an  absurdity  and  contradiction,  where  the  de- 
fimdant  bad  paid  money  into  Court,  and  thercS>y  admitted 
his  liaMlity  to  pay  costs,  that  he  should  be  allowed  after^ 
wards  to  call  on  the  plaintiff  to  pay  them.  He  cited  Aon- 
werojf  V.  Akfsan  (a),  and  Butler  v.  Brawn  (6),  in  which  it 
appeared  that  there  had  been  before  five  oases  upon  the 
poiat  that  the  money  must  be  recovered  by  verdict;  and 
Davejf  V.  Renton  (e)  to  the  same  effect.  In  one  case,  the 
Court  of  King*$  Bench  refused  to  hear  counsel  upon  a 
point  where  there  were  three  decided  cases  in  support  of 
it;  and  no  point  can  be  more  clearly  or  conclusively  settled, 
than  that  unless  there  has  been  a  recovery  of  a  less  sum, 
the  48  Geo.  8  does  not  apply. 

Creeswettj  in  support  of  the  rule. — It  is  clear  there  was 
a  want  6£  reasonable  and  probable  cause  for  the  arrest; 
and  the  plaintiff's  conduct  has  been  vexatious.  The  au^ 
thorities  are  conflicting.  It  was  admitted,  in  moving  for 
the  rule,  that  LaiMaw  v.  Cockbum(d)  has  been  over- 


(a)  13Ea8t,90.  C.711. 

{h)  3  Moo.  327;  I  B.  k  B.  66.'         (d)  2  New  Rep.  76. 

(c)  4  Dowl.  &  Ryl.  186;  2  B.  & 
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ruled  b;  Butler  v.  Brown,  and  Davey  v.  Renton;  but  the 
preseot  case  is  distinguishable  from  those  cases,  because 
there  tfae  only  proof  of  vexation  was  the  taking  the  money 
out  of  Court.  In  Plummer  t.  Savage  (a),  in  this  Court,  it 
seemed  to  be  considered  incumbent  upon  the  pUintiff  to 
account  satisfactorily  for  his  having  taken  out  of  Court  a 
leas  aum  than  that  recovered.  Payne  v,  Acton  (b),  was  a 
case  where  an  arbitrator  found  a  less  sum  to  be  due. 

Baylet,  B. — The  cases  of  arbitration  depend  upon 
this:  if  by  order  of  Nut  Pritu,  then  the  finding  of  the 
arbitrator  is  the  same  as  a  verdict;  hut  if  by  collateral 
agreement,  it  would  be  different. 

CrettKcU. — In  Robinion  v.  Eltata  {c),  where  an  attorney 
held  a  defendant  to  bail  for  a  larger  sum  than  upon  tax- 
adon  was  found  to  be  due  to  him,  it  was  held  that  that  was 
a  case  within  the  43  Geo.  S,  c.  46,  The  decisions  are  not 
unifonn ;  and,  in  a  case  of  oppression  like  the  present,  the 
Court  would  be  inclined  to  extend  relief  to  the  defendant 

Bayley,  B. — If  there  were  such  a  number  of  con- 
flicting authorities  on  either  side  as  to  leave  no  fair  ba- 
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Stances  the  act  was  held  not  to  apply;  and  those  cases  are  1834. 
strong  as  a  contemporaneous  exposition.  In  Laidlaw  v. 
Caekburn  the  Court  of  Common  Pleas  certainly  did  hold 
that  the  act  equally  applied  where  money  was  paid  into 
Court;  but  in  the  late  case  of  Butler  v.  Broum,  where  a 
small  sum  was  paid  into  Court,  and  the  defendant  moved, 
on  the  authority  of  Laidlaw  v.  CocJcbum,  Dallas,  C.  J., 
said,  that  it  had  been  decided  in  five  subsequent  cases, 
that  the  statute  did  not  apply  to  such  a  case ;  and  the 
Court  of  Common  Pleas  discharged  the  rule:  the  dis- 
tinction was,  therefore,  abandoned;  and  disavowed  in 
five  subsequent  cases.  Robinson  v.  Elsam  was  on  an 
attorney's  bill,  and  it  was  referred  to  be  taxed.  The 
Master  may  be  considered  as  having  an  unlimited  au* 
thority  where  a  bill  of  costs,  and  costs  only,  is  referred  to 
him;  and  Abbott,  C.  J.,  decided  on  the  ground  of  the 
plaintiff  being  an  attorney.  Therefore,  there  is  the  au- 
thority of  the  Court  of  King's  Bench  and  Common  Pleas 
upon  the  point;  and  it  does  not  appear  that  the  point  has 
been  discussed  and  brought  into  doubt  subsequently  to 
those  cases;  and  therefore  we  must  hold  that  tlie  statute 
does  not  apply.  But,  upon  the  statement  of  Mr.  Kelly, 
I  doubt  whether  it  was  a  fair  case  for  an  arrest. 

Vauguan,  B. — The  only  proper  sense  of  **  recover  "is  by 
verdict  and  judgment.  The  act  uses  the  word  '*  recover'* 
throughout.  Where  the  amount  is  referred  to  an  arbitra- 
tor, a  verdict  is  entered  up.  The  preponderance  of  au- 
thority is  in  favour  of  the  plaintiff;  and  the  Common  Pleas 
appear  to  have  been  anxious  to  retrace  their  steps  since 
Laidlaw  v.  Cockburn. 

Rule  discharged,  with  costs. 
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18M. 

'     ""^  Pickup  and  Another,  Executors,  ».  Whabton. 

Ad  executor        £_  fjfg  if  as  «(]  action  by  the  pUintiffs  ks  executon,  and 

liable  ID  cMt*     <ru  orougbt  to  recover  the  amount  of  a  promiBBory  note  of 

uincuf^    *^  date  of  181 S,  all  tti«  ])romiee«  being  made  to  the  teats- 

Dontuit.  (gy.  ^i,g  defendant  had  pleaded  the  general  iasue  and  ifce 

Statute  of  L4initatioBB.     Notice  of  trial  was  given  Sot  tbe 

litmeaater  Summer  Aesizev,  and  countermanded.     A  rale 

for  judgment  as  in  case  of  a  nonsuit  was  diacbai^d  os 

«  ^remptory  undertaking,  and,  in  consequence  o(  the 

plointiffi  agMn  failing  to  proceed  to  trial,  a  rule  abaolute 

for  judgment  as  in  case  of  a  nonsuit  was  obtained.     The 

Master  in  taxing  costs  allowed  the  defendant  the  witole 

oeats  of  tbe  cause,  although  it  was  objected  that  they,  the 

pluntiffi,  as  executors,  were  only  liable  for  cosH  after  * 

wilful  default. 

Butt  obtained  a  rule  nisi  for  the  Alatter  to  review  bis 
taxation,  and  for  taxing  only  such  costs  to  the  defendant  as 
were  occasioned  by  the  wilful  negligence  of  tbe  plaintifit. 

Additon  shewed  cause. — He  contended  ihat  the  plaintiBs 
were  liable  to  costs.  The  circumstances  of  the  case  shewed 
wilfiil  ne-rliL-eiic^-  or  mi^o^Ti,luct  on  H.r'  n  trl  of  the 
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There  is  no  distinction  between  those  cases  and  judgment  1834. 
as  in  case  of  a  nonsuit.  If  there  has  been  any  negligence, 
it  is  sufficient;  but  here  there  has  been  negligence  and 
oppression,  for  they  arrested  the  defendant  after  they  knew 
of  the  defence  intended  to  be  set  up;  and  even  supposing 
there  had  been  a  verbal  promise  to  pay,  as  is  alleged,  they 
must  have  known  that  it  was  necessary  to  have  a  written 
promise.  There  is  no  distinction  between  interlocutory 
tod  final  costs  in  this  respect. 

Baylky,  B. — ^An  executor  or  administrator  suing  on  a 
cause  of  action  arising  in  the  testator's  lifetime,  is  not  lia- 
ble to  costs  on  a  verdict  or  nonsuit.  I  find  it  so  laid  down 
in  an  unexceptionable  book  of  practice,  and  it  has  been  so 
settled  as  long  as  I  have  been  in  Court.  An  executor  is 
liable  on  a  nonpros.  In  that  case  he  is  ruled  to  declare  or 
reply.  If  he  makes  default,  and  his  default  is  recorded  in 
Court,  it  is  considered  that  he  and  his  pledges  to  pro- 
secute be  in  mercy.  In  that  case  he  is  liable  to  costs,  on 
the  principle  that  he  fails  by  his  own  wilful  neglect  to  go 
on.  Upon  a  discontinuance,  he  is  or  is  not  liable  to  costs, 
according  to  circumstances ;  he  applies  to  discontinue,  as  a 
favour;  the  Court  look  into  the  circumstances,  and  give 
costs  or  not,  as  they  think  proper;  they  are  interlocutory 
up  to  that  time.  The  case  of  Booth  v.  Holt  (a)  decided 
that  an  executor  is  not  liable  to  costs  on  judgment  as  in 
case  of  a  nonsuit;  and  it  would  be  error  if  they  were  to  be 
awarded  against  him.  On  judgment  as  in  case  of  a  non- 
suit, the  cause  is  at  an  end,  and  the  costs  must  have  been 
taxed  on  record;  they  are  not  interlocutory  costs.  A  judg- 
ment as  in  case  of  a  nonsuit  is  the  same  as  a  nonsuit;  in 
the  latter,  no  costs  are  allowed,  and,  therefore,  none  on 
the  former.  For  forty  years  there  has  been  no  instance  of 
costs  given  in  such  a  case.     Every  case,  as  it  occurred, 

(fl)  2  H.  Bl.  277. 

VOL.  II.  D  D  D.  p.  C. 
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1834.  would  be  brought  before  the  Court,  on  the  ground  that 
the  executor  had  been  indiscreet  If  you  apply  forjudge 
oient  aa  in  case  of  a  nonsuit,  you  must  take  it  with  atl 
the  consequences;  one  is,  that  you  get  no  costs. 

Vauohan,  B. — ^The  rule  is  so  laid  down  in  WiUiamM  on 

Executors. 

BoLLAND,  B. — In  Eaves  T.  Moeato(a),  the  Court  laid 
it  down,  that,  in  assumpsit  by  an  executor  for  a  cause  of 
action  accruing  in  the  lifetime  of  the  testator,  the  executor 
ia  not  liable  to  pay  costs  on  a  nonsuit,  la  Comber  v.  Hard- 
castle(b),  the  Court  were  of  opinion  that  the  plaintiflTfaad 
acted  with  bad  faith,  and  Lord  Alvanley  considered  that  he 
waa  guilty  of  a  contempt  in  abusing  the  process  of  the 
Court.  That  case  was  commented  upon  in  Woolley  t. 
Sloper  {c),  and  the  Court  there  held,  that,  on  a  judgment 
aa  in  case  of  a  nonsuit,  an  executor  who  has  been  guilty 
of  wilful  negligence  is  only  liable  to  the  costs  occasioned 
by  bis  own  neglect. 

GuRKEY,  B. — In  Comber  y.  Hardcastle,  the  executor 
lent  bis  name  to  another  party. 


are  in  time  if 
sworn  at  any 
time  before 
cause  is  sliewn. 
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1834. 

BrainBj  Assignee,  v.  Hunt  and  Another.  \.   ^    ^ 

J.  HIS  was  a  motion  made  by  Cooper,  under  the  Inter-  if  the  sheriff, 
pleader  Act,  on  behalf  of  the  sheriff  of  Oxford.   The  writ  J^*i„'^^u. 
was  delivered  to  the  sheriff  on  the  12th  of  December.  *i°"»  ^^^^^  *" 

claimed  by  an- 

The  goods  were  seized  on  the  26th.  On  the  2Sth,  a  no-  other  party,  de- 
tice  was  sent  of  a  claim  under  a  bill  of  sale.  On  the  1  st  the l^Ss^totiie 
of  January,  the  sheriff  was  ruled  to  return  the  writ.    On  ^"»*n^  ^e 

•^  ^  thereby  pre- 

shewing  cause,  it  appeared  that  all  the  property  seized,  eludes  himself 
except  a  fly,  had  been  since  delivered  up  by  the  sheriff  to  vantage  of  Oie ' 

the  claimant.  interpleader 

AffldaTits  on 

W.  H.  Waison  appeared  for  the  execution  creditor.        llJ^fe'^eJ^'j^ 

sworn  at  any 

Miller,  for  the  claimant.  time  before 

Cooper^  in  support  of  the  rule,  contended,  that>  as  he 
had  moved  on  an  express  affidavit  that  the  goods  were 
then  in  the  possession  of  the  sheriff,  the  Court  would  not 
discharge  this  rule  on  an  affidavit  of  the  officer  that  part 
of  the  goods  had  been  since  delivered  up.  That  affidavit 
was  sworn  after  the  day  mentioned  in  the  rule  for  shewing 
cause. 

Bayley,  B. — If  the  affidavit  is  sworn  at  any  time  before 
shewing  cause  it  is  in  time. 

Cooper, — Perhaps  they  were  given  up  because  the  fly 
Would  be  sufficient  to  satisfy  the  execution.  The  only  ef- 
fect would  be,  that  the  rule  must  be  discharged  as  to 
those  goods  which  have  been  delivered  up.  It  is  not  sworn 
^hat  the  goods  were  given  up  collusively,  and  it  is  sworn 
^at  we  have  no  indemnity.      If  the  fly  should  not  be 
Sufficient,  the  sheriff  would  be  amenable  to  the  execution 
creditor. 

Bayley,  B. — The  sheriff  says  he  has  the  goods  in  his 
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poiieision,  and  now  it  appears  that  part  have  been  giTen 
up.  I  think  he  does  not  act  fairly  if  he  gives  up  part  of 
the  goodsj  in  fact,  he  colludes  with  the  party  to  whom  he 
delivers  them  up.  The  object  of  the  act  was,  by  means  of 
a  suit  and  one  suit  only,  and  that  between  the  partiei 
really  interested,  the  question  of  right  should  be  tried, 
and  the  sheriff  exonerated.  Here  the  claimant  might  trj 
his  right  in  an  action  against  the  execution  creditor,  but 
be  would  have  a  right  to  sue  the  sheriff  for  the  goods 
delivered  up,  and  for  returning  nulla  bona  as  to  part.  I 
therefore  think  that  the  sheriff  is  not  entitled  to  the  pro- 
tection of  the  act,  and  that  the  rule  should  be  discharged. 

Vaughan,  B. — The  sheriff  ought  to  have  a  control 
over  the  goods  the  whole  time.  The  costs  will  fall  on  tbe 
officer. 

Rule  discharged  with  costs,  and  ten  days 
allowed  to  return  writ. 


Herbert  and  Another,  Executors,  v.  Pigoott,  Bart 
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other  executors  haying  afterwards  released  the  action,  the         1834. 
defendant  pleaded  that  release  puis  darrein  continuance. 
BmH  haTUg  obtained  a  rule  nisi  to  set  aside  that  plea — 

R.  Vm  Richards  shewed  cause,  upon  affidavit,  that  the 
release  was  the  spontaneous  act  of  the  releasors,  and  that 
there  was  a  larger  sum  due  from  the  testator  to  the  de- 
fendant, for  money  received  on  his  account,  for  which  an 
action  had  been  brought.  He  contended,  that,  unless  a 
very  clear  case  of  fraud  was  made  out,  the  Court  would 
not  interfere.  By  one  account  delivered  by  the  testator 
only  six  weeks  before  his  death,  there  appeared  a  balance 
in  favour  of  the  defendant.  The  defendant's  object  was  to 
prevent  injustice,  and,  if  there  is  fraud,  the  plaintiffs  can 
reply  that  fact. 

Busby,  in  support  of  the  rule. — There  are  two  ques- 
tions; ^«/,  whether  the  defendant  has  a  right  to  put  such 
a  plea  upon  record,  the  release  being  made  by  strangers  to 
die  record. 

Bayley,  B. — They  are  not  strangers  to  the  action.  That 
objection  is  on  record;  and  if  we  were  to  decide  wrong,  it 
would  take  away  the  right  of  the  other  side  to  bring  error; 
sod  therefore,  upon  that  point,  I  think  we  ought  not  to 
interfere. 

Busby. — The  second  point  is,  whether  there  is  not  such 
t  ease  of  fraud  as  will  induce  the  Court  to  interfere.  By 
''fraud,"  the  Court  does  not  mean  criminal  fraud,  but  only 
•nch  fraud  as  works  injustice. 

Bayley,  B. — A  release  may  advance  the  interests  of 
justice. 

Busby.— The  evidence  of  fraud  is,  first,  that  no  consi- 
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deration  for  the  release  passed  from  the  defendant  to  the 
releasors;  secondly,  the  plundfl^  alone  are  the  persons 
beneficially  interested  in  the  action ;  and,  thirdly,  the  re- 
leasors are  in  the  service  of  the  defendant,  one  as  butler, 
the  other  as  cook.  It  is  sworn  that  the  90L  Is  justly  due 
to  the  plaintiffs.  The  defendant  pleads  that  the  two  other 
executors,  in  consideration  of  iSl.  7s.  paid  to  the  plaindA, 
released.  The  effect  of  that  will  be  to  prevent  the  plaintiffs 
trying  the  question  whether  there  is  a  debt  or  not;  and 
our  only  remedy  will  be  agunst  the  executors  who  have 
released,  and  whom  we  swear  it  will  be  difficult  to  biing  to 
account.  He  cited  Mounttlephen  v.  Brook  (a),  tnneU  v. 
Newman  {b),  and  Jones  v.  Herbert  (c),  as  instances  where 
the  Court  had  interfered  summarily. 

Batley,  B. — Two  of  the  executors  make  a  claim  on 
the  defendant  for  a  sum  of  nearly  100/.  The  defendant 
pleads  a  release  by  the  two  other  executors,  given  by 
tbem  at  their  own  suggestion,  and  without  the  interference 
of  the  defendant.  They  are  co-executors  with  the  plain- 
tiSk,  and  properly  they  ought  to  have  been  co-plaintiffs. 
If  there  had  been  a  strong  case  of  fraud  made  out,  the 

e  in  the  Common  Pleat,  of  Jonet  t.  Herbert,  would  have 
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Best  v.  Gompertz.  "^    v     ^ 

X  HE  defendant  having  been  brought  up  to  be  charged   Where  a  defen- 

^  dant  siTes  a 

in  execution—  ,^^.,,  „d 

expressly  agrees 
not  to  bring  a 

Piatt  and  Humfretf,  for  the  defendant^  opposed  the  mo-  ^"t  of  error, 

don,  on  the  ground  that  a  writ  of  error  had  been  sued  out  sunding  does 

and  allowed ;  and  they  cited  Stonehouse  v.  Ramsden  (a),  in  fow!^ce  ofliich 

which  it  was  held,  that  the  allowance  of  a  writ  of  error  writ  of  error  is 

was  sufficient  to  prevent  the  pluintin  from  charging  the  and  wiu  not 

defendant  in  execution.    The  same  point  they  said  had  pua^lufffrom 

been  determined  in  the  Bail  Court  by  Parke,  J.,  in  Davis  v.  ^^'P?^  ""  ^ 

■^  '      '  execution. 

Gompertz  (fi),  last  term,  where  there  was  a  release  of  errors.      Sembu,  that 

there  is  a  dis- 
tinction be- 

R.  r.  Richards  and  J.  Jervis,  coii/ra.— That  is  not  the  J?^*  "i?|l 
practice  in  this  Court   The  allowance  of  a  writ  of  error  is  "Sfe^ment  not 

•  .       .  1  •      1       1  .  mt  ^  bring  a  writ 

no  objection,  unless  notice  has  been  given.    The  judgment  of  error. 
was  signed  on  a  cognovit;  by  one  of  the  terms  of  which  the 
defendant  undertook  not  to  bring  a  writ  of  error,  &c.  to 
delay  or  defeat  the  plaintiff  in  the  action. 

Humfrey,  contra. — That  must  be  pleaded. 

Batley,  B. — Here  is  a  special  bargain  not  to  sue  out 
a  writ  of  error;  if  it  appears  that  the  writ  of  error  is  sued 
out  for  delay,  and  contrary  to  good  faith,  the  writ  of  error 
might  go  on,  and  yet  the  defendant  might  not  avail  him- 
self of  it  here.  Primd  fade,  they  are  entitled  to  charge 
in  execution,  and  the  defendant  expressly  agrees  not  to 
sue  out  any  writ  of  error.  A  release  of  errors  must  be 
pleaded;  but  here  there  is  an  express  agreement  The 
defendant  prays  by  his  writ  of  error  to  be  restored  to 
every  thing  he  has  lost.     It  has  been  frequently  decided. 


(a)  1  B.  &  Aid.  676.  (6)  Poity  p.  407. 
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1B34.        that  error  is  no  tupertedeat  where  it  is   for  delay,  or 
against  good  faith. 


GOMFERTI. 


The  defendant  was  accordingly  charged  in  exe- 
cution. 


Watson  r.  Dblcroix. 
Notinofanit  mSUTT  applied  for  leave  to  serve  a  notice  ofinquiry, 
aiiowtd  to  be  by  sticking  it  up  in  the  ofBce,  and  leaving  a  copy  at  21, 
"rtf  upi^  AftwWftc  Street,  the  defendant's  last  place  of  residence. 
office,  and  i«mT-  "glig  defendant  had  not  appeared  to  the  writ  of  summons ; 
defendant'!  lut  hut  a  dutringat  had  been  ohtained,  and  a  Judge's  order 
fhou'ih  neiiha  ^"^  entering  an  appearance.  The  declaration  was  filed  on 
the  procfii  tm  (jjj  \^^  gf  December,  and  leave  was  eiven  to  serve  notice 

nonce  of  decl*-  ^  .... 

raiion  had  b«M  of  it,  by  sdclung  it  Up  in  the  office,  and  leaving  a  copy  at 

^^  ^  iili  Maddox  Street/  the  people  at  the  house  having  re- 
fused to  tell  where  the  defendant  was  gone.  Judgment 
by  default  had  since  been  signed  for  want  of  a  plea. 

Bayley,  B.,  doubted  at  first  whether  the  Court  had 
power  to  grant  the  motion ;  but  afterwards  granted  a  rule, 
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infcj^Imas  ^erm, 


IN  THE  FOURTH  TEAR  OF  THE  REIGN  OF  WILL.  IV. 


REGULA  GENERALIS  (a).  ^221^ 

It  is  ordered,  that,  from  and  after  the  10th  day  of  July  *****  ^■"• 
next,  where  the  plaintiff  proceeds  by  action  of  debt  on  the 
recognizance  of  bail  in  any  of  the  Courts  at  Westminster ^ 
the  bail  shall  be  at  liberty  to  render  their  principal  at  any 
time  within  the  space  of  fourteen  days  next  after  the  ser- 
Tice  of  the  process  upon  them,  but  not  at  any  later  period; 
and  that,  upon  such  render  being  duly  made,  and  notice 
diereof  given,  the  proceedings  shall  be  stayed,  upon  the 
payment  of  the  costs  of  the  writ  and  service  thereof  only. 

T.  Denman,  J.  Parke, 

N.  C.  TiNDAL,  W.  BOLLAND, 

LyNDHURST,  J.  B.  BOSANQUET, 

J.  Bayley,  W.  E.  Taunton, 

J.  A.  Park,  E.  H.  Alderson, 

J.  Littledale,  J.  Patteson, 

S.  Gaselee,  J.  Gurney. 
J.  Vaughan, 

(a)  This  rule  was  promulgated  in  last  Trinity  Vacation. 


cases  in  tlib  practice  court,  k.  b. 

Smith  v.  Good. 
On  an  application  for  a  distringas,  under  the  3  &  3  Will, 
a  4,  c.  S9,  s.  3,  it  appeared  that  the  writ  of  sumtnons  was 
issued  on  the  10th  October.  On  the  15tb,  the  plaintiff's 
attorney  called,  and  saw  the  defendant's  shopman,  whom 
he  fully  acquainted  with  the  object  of  his  call,  and  was 
informed  that  his  master  was  from  home.  The  attorney 
appointed  next  day  at  eleven  o'clock  for  a  second  call,  and 
went  accordingly  at  that  time ;  he  again  saw  the  shopman, 
who  stated  that  his  employer  was  out  of  town.  He  then  left 
a  copy  of  the  writ  with  the  shopman.  The  third  call  was 
made  by  the  attorney's  clerk,  but  not  in  pursuance  of  any 
apedfic  appointment,  and  be  forgot  to  leave  a  copy  of  the 
writ.  He,  therefore,  called  a  fourth  time,  and  then  left  a 
copyoftbewritwttbafemale,serTant  at  defendant's  house. 
There  were  two  affidavits,  one  by  the  attorney,  and  the 
other  by  his  clerk,  as  to  the  above  facts. 

Little  DALE,  J. — The  service  is  bad  for  two  reasons; 
Jirti,  no  time  is  specified  for  the  third  call;  and,  tecondly, 
no  copy  of  the  writ  is  left  at  the  third  call,  but  ia  left  at 
the  second  visit  instead.     It  is  true  a  copy  is  left  at  the 
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1833. 
Doe  rf.  Norman  r.  Roe.  '^'  v     * 

O.  CLARKE  applied  to  be  allowed  to  sign  judgment  When  pre- 
against  the  casual  ejector  on  the  following  service: — His  dewrted,and  ^ 
affidavit  stated  that  the  premises  in  question  had  been  un-  ^^^^^^^^ 
derJet  to  a  person  named  Adams,  who  had  again  let  them  vice  can  be 

,  .  ,       ,       rwii      1  .11  eflfccted,judff- 

to  another  person  since  dead.    The  house«  with  the  ex-  ment  cannot  be 
ception  of  two  outer  waUs,  had  been  entirely  pulled  down,  caiuafdector''^ 

and  the  materials  removed.   The  service  had  been  effected  j>ut  the  proceed- 
ing mutt  be  ai 

by  affixing  a  copy  of  the  declaration  and  notice  at  the  foot  upon  a  vacant 
on  the  most  conspicuous  part  of  the  walls  left  standing.  P^'*'^^^^ 
Every  efibrt  had  been  made  to  discover  Adams,  in  order 
to  lerve  him,  but  without  effect 

LiTTLBDALEy  J.,  thought  that  this  amounted  to  a  va- 
cant possession,  and,  therefore,  that  the  lessor  of  the  plain- 
tiff should  have  proceeded  according  to  the  statute. 

C.  Clarke  said,  that,  in  a  similar  case  in  this  Court,  the 
landlord  had  been  allowed  to  proceed  in  ejectment,  and 
the  rule  now  prayed  for  had  been  granted.  He  cited  Doe 
d.  Osbaldision  v.  Roe  (a),  where  the  wife  and  children  of 
a  tenant  in  possession  went  to  America,  and  the  tenant 
had  quitted  the  premises,  intending  never  to  return.  The 
declaration  had  been  affixed  to  the  premises,  and  read  over 
and  explained  to  a  person  there,  who  was  servant  to  one 
of  the  tenants  of  another  part  of  the  premises.  In  that 
case  Mr.  Justice  Patteson  said, — "  You  may  take  a  rule  to 
shew  cause,  and  serve  it  in  the  same  manner  as  the  de- 
claration was  served.**  That  case  was  as  strong  as  the  pre- 
sent; and  as  to  the  reading  over  of  the  notice  to  the  ser- 
vant of  a  third  party,  that  was  quite  immaterial,  for  that 
person  was  not  interested  in  the  tenancy. 

(a)  Ante,  Vol.  1,  p.  466. 
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1833.  LtTTLEDALE,  J. — I  Cannot  grant  this  application.     If  I 

_'  were  to  do  so,  we  should  never  hear  again  of  a  proceeding 

d.  under  the  statute. 

„,  Rule  refuted. 


Johnson  v.  Disney. 

Toobtainarib'  .Mr LA TT moved  for  a  dutritigat.    The  writ  of  sumtDona 

III^^w'thLT"  *"^  ^«"  »"«^  *"»'  °°  ^^^  '5*'»  °^  August.    The  person 

three  caili  in     i^ho  went  to  serve  it  had  used  all  means  to  do  so,  but  had 

day  and  hoar     Dot  Bucccedcd.  The  first  time  he  called  at  the  defendant's 

lequeniraltiare  house,  the  servant  said  her  mistress  (the  defendant)  bad 

iioi  mendoMd,    ggge  ©ut;  he  then  explained  the  object  of  his  visit  to  the 

dent  [hit  the      servant     On  the  Kith  of  October  he  went  again,  and  saw 

desvouri  to        >  young  lady,  who  said  the  defendant  was  from  home.  On 

k«poatcfthe    jhe  28th  of  October  he  called  a  third  time,  and  saw  the 

servant,  who  said  first  that  her  mistress  was  out  of  town, 

but,  on  deponent's  saying  that  legal  proceedings  would  be 

taken,  went  up  stairs,  and,  on  coming  down  again,  said  her 

mistress  would  call  on  plaintiff  and  pay  the  bill. 


■:^k 


LiTTLEDALE,  J. — The  general  rule  is,  that  three  calls 
nmat  be  niacic:  but  caliiiir  llircc  limes  ig  insiiflici 
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1833. 

Hawkins  v.  Pring.  ' — * — ' 

JJUNDAS  moved  for  a  rule  to  shew  cause  why  an  order  Where  a  defen- 

for  the  discharge  of  a  person  named  Pring  under  the  dficharged  an- 

Lords'  Act  (32  Geo.  2,  c.  28)  should  not  be  set  aside,  on  J'Jifo'fi';^'*^'* 

the  ground  that  it  had  been  obtained  by  fraud.    The  action  >eart,  it  is  too 

was  brought  agamst  the  defendant  for  a  breach  ot  promise  of  that  period  to 

of  marriage  made  by  him  to  the  plaintiff.     A  verdict  was  USJe  t?e^rder 

obtained  by  the  plaintiff  for  a  sum,  which,  with  the  costs,  ^^^^  ^^ 

charge* 

amounted  to  118/.  On  the  29th  November ^  1827,  an  or- 
der was  made  by  this  Court  for  the  discharge  of  the 
defendant  under  the  Lords*  Act.  No  notice  of  the  pro- 
ceedings to  obtain  this  order  was  ever  given  to  the  plaintiff, 
and  it  was  consequently  obtained  without  any  knowledge 
of  it  on  her  part.  Having  been  obtained  by  fraud,  the 
Court  would  of  course  interfere  to  set  it  aside. 

LiTTLBDALE,  J. — It  appears  to  me,  that  the  present  ap- 
plication is  too  late.  Six  years  have  now  elapsed  since 
the  order  was  obtained,  and  tlie  persons  who  might  have 
contradicted  the  plaintiff's  statement  may  be  dead.  After 
such  a  lapse  of  time,  it  would  be  too  much  to  interfere. 

Rule  refused. 


Taylor  t?.  Duncombe. 

JSUTT  moved  for  leave  to  issue  a  writ  of  distringas  in  where  a  penon 
this  case,  in  order  to  avoid  the  Statute  of  Limitations.  J? p°f,iSmIn?* 
The  motion  was  founded  on  an  affidavit,  stating  that  the  ^^  bcc°  *"^^ 

1  1       .      *«',£»  .  11/.^  ,       by  bill  and  sum- 

action  was  brought,  m  18x3 J,  against  the  defendant,  who  roons  before  the 

was   then   a  member  of  Parliament.     The  proceedings  p^j^ewAcr^ 

were  commenced  by  bill,  and  writ  of  summons  thereon.  P**»^^»  •"**  *^' 

*'  ter  the  com- 

mencement of 
.  the  action  he 

Hwea  his  privilege,  the  pmceM  ihould  be  continued  by  dutringati  treating  him  as  an  M.  P.,  in  or- 
der to  avoid  the  Statute  of  LimiUtions. 

VOL.  II.  E  E  D.  P.  C. 
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The  writ  was  returned  non  eit  imentua,  and  entered  of 
record.  No  further  steps  had  since  been  taken,  as  the 
defendant  had  been  out  of  the  country.  The  pluntiff  was 
now  desirous  of  continuing  the  proceedings,  in  order  to 
save  the  Statute  of  Limitations.  The  defendant,  since 
the  conunencement  of  the  action,  had  ceased  to  be  a  mem- 
ber of  Parliament.  The  plaintifTs  attorney  had  applied 
to  the  signer  of  the  writs  for  a  writ  of  dittringat,  but  the 
officer  felt  some  difficulty  in  issuing  it,  on  the  ground  that 
such  process  would  treat  the  defendant  as  a  member  of 
Parliament,  be  having  ceased  to  be  so.  The  writ  of  diM- 
tringaa  ought  to  issue,  as  that  would  be  the  proper  con- 
tinuance of  the  suit;  and  the  defendant  being  privileged 
when  the  action  was  commenced,  it  would  be  proper 
to  treat  him  as  a  privileged  person  throughout  the  pro- 
ceedings. The  recent  act  of  S  Will.  4,  c.  39,  does  not 
affect  the  question. 

LiTTLEDALB,  J. — I  think  the  writ  of  dittringat  is  the 
proper  continuance  of  the  suit.  The  recent  act  does  not 
appt;  to  the  case;  and  as  the  defendant  was  privileged 
when  he  was  sued,  the  subsequent  writs  should  be  con- 
sistent with  the  original  process:  otherwise,  the  operation 
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lanied  in  continuation  of  a  pre-  to  be  made,  in  bailable  process  by         1833. 

eedin^r  writ  shall  be  issaed  within  the  sheriff  or  other  officer  to  whom       "^     v     '^ 

one  sndi  calendar  month  after  the  the  writ  shall  be  directed,  or  his        Taylok 

expiration  of  the  preceding  writ,  successor  in  office,  and  in  process      dokcombb 

and  shall  contain  a  memorandum  not  bulable  by  the  pluntiff  or  his 

indorsed   thereon  or   subscribed  attorney  suing  out  the  same,  as 

thereto,  spedfying  the  day  of  the  the  case  may  be." 
date  of  the  first  writ,  and  return 


MoNTFORT  V.  Bond. 

jfC.  V.  RICHARDS  shewed  cause  against  a  rule  obtained  in  support  of  a 

by  /£.  Alexander  for  the  purpose  of  enlarging  a  peremp-  aVremptory* 

tory  undertaking.     The  plaintiff  in   this,  which  was  a  lihwet^^^^^ 

country  cause,  not  having  proceeded  according  to  the  tiff  has  made 

only  one  de- 

coarse  and  practice  of  the  Court,  the  defendant  obtained  fault,  in  conse- 
arule  for  judgment  as  in  case  of  a  nonsuit.    That  rule  2bsence^ofa^ 
was  discharged  on  a  peremptory  undertaking  to  try  at  the  «nateriai  wit- 
following  assizes.   The  plaintiff  did  not,  however,  proceed  vit  need  not 
to  trial;  and  the  defendant  then  moved  for  and  obtained  of'that  witalnl 
the  common  rule  for  judgment  as  in  case  of  a  nonsuit  ab- 
solute.    The  present  rule  had  been  moved  for  to  enlarge 
the  plaintiff^s  undertaking,  on  the  ground  of  the  absence 
of  a  material  witness  at  the  time  when  he  should  have  tried 
according  to  bis  undertaking.     The  name  of  the  witness 
was  not,  however,  stated  in  the  affidavit.     If  the  plaintiff 
really  did  expect  the  attendance  of  that  witness,  he  might 
have  stated  his  name. 

IL  Alexander,  in  support  of  the  rule,  contended,  that,  as 
the  default  of  the  plaintiff  now  complained  of  was  the  first, 
it  was  unnecessary  to  state  the  name  of  the  witness.  He 
tiled  Jordan  v.  Martin  and  Wife  (a),  in  which  it  was  de- 
cided that,  in  shewing  cause  against  a  rule  for  judgment 

(a)  8  Taunt.  104. 
ee2 
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1S33.         ae  in  caae  of  a  nonsuit,  an  affidavit  tbat  the  plaintiff  did 
not  proceed  to  trial  according  to  notice,  in  consequence  of 
"■  the  absence  of  a  material  witness,  need  not  name  the  wit- 

ness. Mr.Justice£tirroti^Athereobserved,tliat"it  might 
be  often  rery  dangerous  and  inconvenient  to  name  the 
witness." 

LiTTLBDALE,  J. — It  IS  not  necesBBry  that  the  witness 
sboutd  be  named  in  the  case  of  the  first  default;  but  in 
that  of  the  second  it  may  be  different 

Rule  absolute. 


Doe  d.  Stanley  v.  Towoood. 
Where  >n  u-     A  VSTIN  had  obtained  a  rule  for  judgment  as  in  case  of 
meni^is^TOught  *  looBuit.  in  an  action  of  ejectment  on  certain  breaches. 
on  cerioin  xhe  first  was  non-paymcnt  of  rent;  the  second,  assigning 

money  i)  paid  without  licence;  the  third,  non-repair.  The  defendant  paid 
one  onhem,"  ^^  >^nt  'i^  arrcBr  with  eosts,  upon  the  first  breach,  into 
L"k  'X  ''Ii''"""  Court.    The  lessor  of  the  plaintiflFtook  this  out  of  Court. 
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breaches  assigned  in  an  action  of  covenant,  and  money         lBd3. 
paid  into  Court  on  one  of  them.     The  plaintiff  might  still 
proceed  on  the  others. 

Austin,  contrh. — The  present  case  is  like  an  action  of 
oitumpsiif  with  several  causes  of  action  stated  in  tlie  de* 
daration.  If  money  be  paid  into  Court  on  one  of  those 
causes  of  action,  and  the  plaintiff  takes  it  out  of  Court, 
he  is  at  liberty  to  proceed  on  the  other  causes  of  action. 
If  he  does  not  so  proceed,  the  defendant  is  clearly  entitled 
to  judgment  as  in  case  of  a  nonsuit.  So,  in  the  present 
case»  the  plaintiff  is  entitled  to  proceed  with  his  ejectment 
for  the  other  breaches;  and,  as  be  has  not  proceeded,  the 
defendant  is  entitled,  for  his  own  security,  to  judgment  as 
in  case  of  a  nonsuit. 

Patteson^  J. — I  think  that  you  would  not  have  been  en- 
titled to  judgment  as  in  case  of  a  nonsuit,  if  the  plaintiff  had 
given  notice  that  he  had  abandoned  all  proceedings  against 
you.  If  you  had  had  no  such  notice,  then  there  would  be 
the  two  other  breaches  on  which  the  plaintiff  might  proceed 
against  you.  The  better  way  will  be,  that  a  stet  processus 
should  be  entered,  with  a  reference  to  the  Master,  to  say 
whether  the  plaintiff  ought  to  pay  any  costs  to  the  defen- 
dant in  consequence  of  his  not  proceeding  to  trial  upon 

the  two  remaining  breaches. 

Rule  accordingly. 


SoLOMONsoN  and  Another  v.  Parker  and  Another. 

JLN  this  case  the  declaration  was  delivered  indorsed  to  ifapUinHif 

plead  within  eight  days,  the  defendant  only  being  entitled  SJrober^days 

to  four  days'  time  for  pleading.     The  declaration  was  not  ^'?'^  pleading 

delivered  until   the  6th  August,  and  consequently   the  practice  of  the 

eight  days  would  not  expire  until  after  the  10th  of  that  edTthe  defen-' 

month.     By  \2  Reg.  Gen.  M.  3  Will.  4,  it   is   ordered,  ^allii  hlmseff 

*'  that  in  case  the  time  for  pleading  to  any  declaration,  or  of  that  greater 

number. 
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for  answering  any  pleadings,  shall  not  have  expired  hefore 
the  10th  day  ot  Jugutt  in  any  year,  the  party  called  upon 
to  plead,  reply,  &c.  abal)  have  the  same  number  of  days 
for  that  purpose  after  the  24th  day  of  October,  as  if  the 
declaration  or  preceding  pleading  had  been  delivered  or 
filed  on  the  24'th  day  otOetober;  but  in  such  cases  it  shall 
not  be  necessary  to  have  a  second  rule  to  plead,  reply, 
fcc."  The  plaintiff,  however,  signed  judgment  for  want 
of  a  plea  on  the  30th  of  October. 

Miller  obtained  a  rule  to  shew  cause  why  the  interlocu- 
tory judgment  so  signed  should  not  be  set  aside,  on  the 
ground  of  its  having  been  signed  too  soon. 

Hutchinson  shewed  cause  against  this  rule,  and  con- 
tended, that,  as  by  the  practice  of  the  Court  the  defen- 
dant was  only  entitled  to  /our  days'  time  to  plead,  those 
four  days  had  clearly  elapsed  after  the  24th  October,  and 
before  signing  judgment,  and,  therefore,  the  plaintiff  was 
regular  in  signing  judgment  on  the  30th. 

Miller,  contrA,  contended,  that,  although  by  the  practice 
of  the  Court  the  defendant  was  not  entitled  to  more  than 
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1833. 

Davis  v.  Gompektz.  - 

(Before  the  four  Judges.) 

JSALL  moved  on  an  affidavit  to  charge  the  defendant  Where  a  defen- 
in  execution  for  the  further  sum  of  142/.  6«.     The  defen-  warrant  of  at- 
dant  was  brought  up  under  a  writ  of  habeas  corpus  on  |h™paym^o7 
the  2nd  of  November.    He  produced  at  that  time  a  rule  * «""  o*"  ^^^^y 
for  the  allowance  of  a  writ  of  error,  which  had  been  granted  and  default  is 
that  day:  he  was  then  remanded.    On  the  6th  o[  Novem-  ^echliTgeTin 
ber  defendant  gave  notice  of  bail.    On  the  7th  o(  Novem-  «e«ution  for 

^  each  of  those 

ber  there  was  a  rule  for  better  bail.     On  the  8th  of  No-  defaults  as  they 
vember  notice  of  justification  was  given  for  the  11th.    On 
the  9th,  that  notice  was  countermanded.     No  bail,  there- 
fore, having  been  put  in,  the  allowance  did  not  operate 
as  a  supersedeas. 

IL  V.  Richards  objected,  on  an  affidavit  produced  by 
him,  that  the  defendant  had  been  already  charged  in  exe- 
cution in  this  action. 

BaU. — That  is  true,  but  the  judgment  is  on  a  warrant 
of  attorney  in  a  penal  sum,  accompanied  by  a  defeazance; 
the  amount  secured  is  to  be  paid  by  instalments,  and  execu- 
tion to  issue  from  time  to  time  on  non-payment  of  each  in- 
stalment. Although  the  judgment  was  for  400/.,  the  de- 
fendant has  been  only  charged  in  execution  for  45/.,  and, 
upon  the  instalment  of  142/.  6^.  not  having  been  paid,  the 
plaintiff  is  entitled  now  to  charge  the  defendant  in  exe- 
cution for  that  sum. 

R.  V.  Richards. — The  application  should  have  been  by 
a  rule  to  shew  cause  why  the  defendant  should  not  be 
charged  in  execution  for  the  further  sum. 

The  Court  were  of  opinion,  that  the  plaintiff  was  en- 
titled now  to  charge  the  defendant  in  execution  for  the 
farther  sum,  and  directed  a  special  entry  to  be  made  in 
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1833.        the  Manhal*s  book,  so  thst  the  defendant  might  be  dis- 
charged on  payment  of  the  two  several  instalments. 

The  Master  drew  up  the  form  of  the  entry  accordingly. 


Doe  d.  Stansfield  v.  Shipley. 
A  judgmcni  in    MjLLER  applied,  under  the  19  Geo.  3,  c.  70,  «.  4,  to 
'jectmeni  in  ut   ''Cmove  a  judgment,  in  an  action  of  ejectment,  out  of  the 
irfenorjiiriidie-  coun^  court  of  NotHngham,  on  the  ground  that  the  de- 
fendant had  removed  himself  out  of  the  jurisdiction,  and 


defendant leMw  ■    LlTTtEDALE,  J. — I  feel  some  doubt,  whether  a  judg- 

ihejudinneDt  ment  in  ejectment  comes  within  the  meaning  of  the  statute 

m^ve'd  intoV  undcF  which  you  apply.     I  will,  however,  look  into  the 

iuptnor  Court  g^jj  q{  Parliament,  and  tell  you  my  opinion. 

Cur.  adv.  vuU. 

LiTTLEnALE,  J. — This  was  an  application  by  Mr.  MU' 
ler  to  remove  a  judgment  out  of  the  county  court  o{N<4- 
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inquiry  having  been  made  after  the  person  or  persons  of 
the  defendant  or  defendants,  or  his,  her,  or  their  effects, 
and  of  execution  having  been  issued  against  the  person  or 
persons  or  effects,  as  the  case  may  be,  of  the  defendant 
or  defendants;  and  that  the  person  or  persons  or  effects 
of  the  defendant  or  defendants  are  not  to  be  found  within 
the  jurisdiction  of  such  inferior  court,  which  affidavit  may 
be  made  before  a  judge  or  commissioner  authorized  to 
take  affidavits;  and  such  superior  Court  to  cause  the 
record  of  the  said  judgment  to  be  removed  into  such 
raperior  Court,  to  issue  writs  of  execution  thereupon 
to  the  sheriff*  of  any  county,  city,  liberty,  or  place,  against 
the  person  or  persons  or  effects  of  the  defendant  or  de- 
fendants, in  the  same  manner  as  upon  judgments  obtained 
m  the  said  Courts  at  Westminster.^'  It  will  be  observed, 
that  the  words  of  the  enacting  part  are  more  general  than 
those  of  the  preamble,  because  they  refer  to  *'  any  action 
or  suit/'  Now,  there  are  some  cases  in  which  the  pream- 
ble may  control  the  enacting  part  of  a  statute;  but  as  this 
ict  is  for  the  relief  of  persons  who  have  been  deprived  of 
an  effectual  remedy,  in  consequence  of  the  defendant  re- 
moving out  of  the  jurisdiction,  I  think  that  the  preamble 
ought  not  to  control  the  enacting  part.  So  far,  I  should 
say  then  that  there  would  be  no  difficulty  in  removing  the 
judgment  under  the  general  words  of  the  act.  But  the 
only  remedy  which  the  superior  Court  could  give  would 
be^by  the  language  of  the  enacting  part,  **  against  the  per- 
son or  effects  -'  of  the  defendant ;  and  which  does  not  enable 
the  superior  Courts  to  grant  a  habere  facias  possessionem. 
Such  a  writ  would  be  the  proper  remedy,  if  the  judgment 
were  removed ;  but  that  cannot  be  considered  as  a  remedy 
against  the  ''  person  or  effects  "  of  a  defendant ;  and,  there- 
fore, as  such  a  remedy  is  not  expressly  provided,  it  ap- 
pears to  me  that  the  Court  cannot  direct  the  judgment  to 
be  removed. 

Rule  refused. 
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1833. 
' — f—'  Smith  p.  Joy. 

Where  ade-  J.  HESIGER  shewed  cause  against  a  rule  forjudgiiwDt 
Kiven  ■  eagmMU  *■  IB  ow  of  a  Dousuit.  It  appeared  by  the  aflSdarit  on 
'^"Vhit'^  which  he  opposed  the  rule,  that  the  defendant,  with  the 
covered  ID  an  knowledge  of  his  attorney,  had,  a  considerable  time  before 
piainiiff;ind  the  the  rule  was  obtained,  given  a  cognovit  for  the  amount  of 
ni'i'pr^L^io  tliedebt.  Hecontended,that.onthe8efact8,theruleought 
ir»i,Bnd^«d«-  to  be  discharged,  with  costs  to  be  paid  by  the  attorney. 

aruUrorjudc- 

(^^anodini^  LiTTLSDALE,  J. — The  rule  must  he  discharged,  and 
thm  ruie»m  be  ,i|ii  co,t8  to  be  paid  by  the  defendant,  not  the  attorney, 
coil).  u  it  appears  he  was  not  a  party  to  the  settlement  of  the 

claim  by  the  cognovit. 

Rule  discharged,  with  costs. 


Jones  v.  Pricb. 
The  proririoD     JtLATT  shewed  cause  against  a  rule  obtained  by  Arck- 
miiy^fPnxM  AoU  foT  Setting  aside  a  writ  of  detainer,  on  tbe  ground  of 
Act,  Bi  (o  th«     irregularity.  Tbe  irregularity  complained  of  was,  that  the 
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form  of  the  writ  of  detainer  contained  in  the  said  8cbedule«  1839. 
and  marked  No.  5;  and  a  copy  of  such  process,  and  of  all 
indorsements  thereon,  shall  be  delivered,  together  with 
soch  process,  to  the  said  Marshal  or  Warden,  to  whom 
the  same  shall  be  directed."  At  the  end  of  the  writ  con- 
tained in  the  schedule,  a  direction  is  introduced  that 
''  this  writ  b  to  be  indorsed  in  the  same  manner  as  the 
writ  of  capias,  but  not  to  contain  the  warning  on  that  writ.'* 
The  writ  of  capias  was  indorsed  with  the  amount  of  the 
debt,  of  which  the  plaintiff  had  made  oath.  By  rule 
10,  M.  T.  3  WilL  4,  it  was  ordered,  '<  That  if  the  plain- 
tiff or  his  attorney  shall  omit  to  insert  in  or  indorse  on 
any  writ  or  copy  thereof,  any  of  the  matters  required  by 
die  said  act  to  be  by  him  inserted  therein  or  indorsed 
thereon,  such  writ  or  copy  thereof  shall  not  on  that  ac- 
count be  held  void,  but  may  be  set  aside  as  irregular,  upon 
application  to  be  made  to  the  Court  out  of  which  the  same 
shall  issue,  or  to  any  judge."  Nothing,  therefore,  could 
be  more  positive  than  the  statute,  and  the  rule  promul- 
gated in  furtherance  of  it. 

LiTTLEDALE,  J. — The  act  itself  is  positive,  and  the  rule 
of  Court  confirmatory  of  it  is  equally  positive.  The  writ, 
therefore,  not  having  the  sum  indorsed,  is  irregular,  and 
must  be  set  aside.  The  present  rule,  therefore,  will  be 
absolute,  with  costs. 

Rule  absolute,  with  costs. 


VoKiNS  V.  Snell. 

JjmILLER  moved  for  judgment  as  in  case  of  a  nonsuit,  where  a  plain- 
absolute  in  the  first  instance.  The  plaintiff  had  given  no-  JereXS'^un- 
tice  of  trial,  but  did  not  proceed  according  to  it.    A  rule  ^^^rtaking  (but 

not  by  rule), 
the  rule  for 
.  .   ,  ,    ^  judgment  ai  in 

case  of  a  nomuit  for  not  fulfilUng  that  underUking  it  ntii  id  the  fiwt  instance. 
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for  judgment  as  in  case  of  a  noneuit  having  been  obtained, 
it  was  Bubsequently  discharged,  the  plaintiff  giving  a  pe- 
remptory undertaking  to  proceed  to  trial  at  the  next  aa- 
■izes,  but  without  a  rule  for  that  purpose. 

LiTTLEDALE,  J. — I  think  the  rule  for  judgment  as  in 
case  of  a  nonsuit  cannot  be  absolute  in  the  first  instance 
in  this  case,  as  tlie  peremptory  undertaking  was  not  given 
under  the  authority  of  a  rule  of  Court.  If  it  had  been  by 
rule,  it  would  be  different. 

Rule  niti  granted. 


Fry  v.  Roobrb. 
In  order  ta  no-  MtLATT  moved  for  a  rule  to  shew  cause  why  service  of 
KTvU^^-  *  declaration,  by  sticking  it  up  in  the  King's  Bench  Office, 
cianiion,  ij  fihould  uot  be  deemed  good  service.  The  action  was  for 
tiic  XiV  goods  sold  and  delivered.  The  defendant  had  lived  at  21, 
moreLbuiont  Bveom't  Buildingt,  Lambeth,  when  the  debt  was  coo- 
1""°^}  "E^ad  *'"'^**^»  ^"^  when  the  process  was  served.  Every  possible 
the  defeuduL  inquiry  had  been  made  of  the  neighbours,  butchers,  bakers, 
and  other  tradesmen,  but  they  knew  of  no  such  person  as 
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1833. 
Wills  v.  Bowman.  ^    »    ^ 

fJuSTICE  moyed  for  a  distringas.— Three  calls  had  been  in  order  to  ob- 
BUide.  The  person  who  went  to  serve  the  writ  of  summons  gat,  the  penon 
saw  the  defendant's  wife  the  first  day,  to  whom  he  ex-  J^Xwm.^ 
plained  the  object  of  his  visit.     On  the  second  and  third  mons  must  ap- 

point  the  day 

calk  he  saw  defendant's  servant.  and  hour  at 

which  he  iriU 
make  hii  inUe- 

Littlbdale,  J. — That  will  not  do.    He  ought  to  have  qnentcaiu. 
mentioned  the  day  and  hour  on  which  he  would  call  again, 
and  then,  perhaps,  he  might  have  seen  the  defendant. 

Rule- refused. 


Doe  9.  Roe. 

MlLATT  moved  for  judgment  against  the  casual  ejector.  The  affldaTitof 
The  affidavit  stated,  that  the  premises  were  deserted  and  iJS^entX-'' 
locked  up,   and   that  the  deponent  verily  believed  that  tresionthepre* 

— ,  .  miset  most  be 

there  was  no  sufficient  distress  on  the  premises.     On  in-  potUhe!  the 
quiring  of  the  neighbours,  it  appeared  that  the  lessees  had  fi^^u^^l 
left  some  time  ago,  and  had  removed  all  the  furniture,  &c. 
previous  to  their  departure. 

Littlbdals,  J. — The  affidavit  must  he  positive  that 
diere  is  no  sufficient  distress  on  the  premises. 

Plait. — We  cannot  make  such  an  affidavit,  unless  we 
break  open  the  house,  in  order  to  be  satisfied  of  that  fact. 

Littledale,  J. — I  cannot  help  that.  The  practice  is, 
that  the  affidavit  must  be  positive,  and  I  do  not  feel  war- 
ranted in  departing  from  it  in  this  instance. 

Rule  refused. 
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1S33. 
' — '^  Doe  o.  Roe. 

Senicc  ob  the  AMBSAUMAREZ  moved  for  judgment  against  the  ca- 

ihe  premiwi  snal  ejector.     The  affidavit  stated  that  the  copy  of  the 

unieuTit'ii     '  declaration  had  been  served  on  the  daughter  of  the  tenant 

abrwn  iiwtibe  'm  poasessioa  on  the  premises,  and  that  it  bad  been  read 

cimeioihe  over  and  expluned  to  her.  The  affidavit  did  not  state  that 

b^^,"^^  'tic  bad  delivered  or  explained  it  to  her  father,  nor  any- 

pmpei  eipiu^  ^j,;,g  j^  ,i,ew  that  he  bad  been  apprised  of  it 

LiTTLEDALE,  J. — That  will  not  do.  If  such  motions  as 
these  are  acceded  to,  there  will  be  an  end  of  all  rule  on 
Uie  subject. 

Detaumaree  then  asked  for  a  rule  to  shew  cause,  but 
the  Court  refused. 

Rule  refused  (a). 

(«}  See  i>cie  d.  Cockfntrn  v.  Roe,  mtt.  Vol.  I,  p.  693.  A*  to  Mrrica 
«B  the  tnotlwr  of  the  tentmt,  lee  Dot  d.  Smith  v.  Roe,  lb.  614. 


HoMT  g.  Pasbmore. 
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through  the  carelessness  of  the  other  party.  I  think  it  19S3. 
will  be  better,  first,  to  make  an  application  to  the  defen- 
dant for  the  50/.  (The  Court  was  informed  that  such  an 
ipplication  had  already  been  made,  but  without  success). 
Then  the  plaintiflT  may  take  a  rule  to  shew  cause  why  the 
defendant  should  not  pay  orer  the  money,  and,  in  default 
thereof,  why  a  new  writ  ot  Jieti  facias  should  not  be 

Rule  to  shew  cause  accordingly. 


a  new 


Newberry  v.  Colvin. 

X  HE  Solieiiar-General  applied  for  a  rule  to  shew  cause  Where 
why  the  Master's  taxation  should  not  be  reviewed,  on  the  and  nothing 
ground  of  the  defendant  not  having  been  allowed  a  suffi-  J?^e"e^i^* 
eioit  amount  of  costs.  The  cause  had  originally  been  tried  ^^^  former  one, 
before  Lord  Tenterden,  and  he  nonsuited  the  plaintiff.  rioussubMqnent 
An  application  was  afterwards  made  to  the  Court  o(  King's  ^I^^^LSif 
Bench  to  set  aside  the  nonsuit  or  obtain  a  new  trial.   The  ^®  ^'  ^^  ^^' 

tied  to  the  cotti 

Court  thought  it  was  a  fit  case  to  be  put  upon  the  record,  of  the  flrtt  trial. 
Slid  a  special  case  was  made  of  it.  A  new  trial  was  ulti- 
mately granted,  and  the  defendant  took  down  the  record 
by  proviso.  Judgment  was  afterwards  given  by  the  Court 
of  King's  Bench  in  favour  of  the  plaintiff.  The  defendant 
brought  a  writ  of  error  in  the  Exchequer  Chamber,  and 
that  Court  reversed  the  judgment  of  the  Court  of  King's 
Bench.  The  plaintiff  appealed  to  the  House  of  Lords,  and 
there  the  judgment  of  the  Court  of  Exchequer  Chamber 
waa  confirmed.  The  defendant,  therefore,  ultimately  suc- 
ceeded. Nothing  was  said  in  the  rule  for  the  new  trial 
about  the  costs  of  the  first  trial ;  but,  as  the  defendant  has 
ultimately  succeeded,  he  contends  that  he  is  entitled  to 
the  costs  of  the  first  trial. 


CASK!  IS  THI  FRACTICB  COURT,  K.  B. 

LiTTLEDALB,  J. — Wben  a  new  trial  is  granted,  snd 
nothing  is  Baid  sbout  the  costs  of  the  first  trial,  they  fall 
to  the  ground,  as  a  matter  of  course.  The  Court  can  now 
do  nothing  with  respect  to  them.  By  I  Reg.  Oen.  H.  T. 
2  Will.  4,  s.  64  (a),  it  is  ordered,  that  "  if  a  new  trial  be 
granted,  without  any  mention  of  costs  in  the  rule,  the  costs 
of  the  first  trial  shall  not  be  allowed  to  the  successful  party, 
though  he  succeed  on  the  second."  This  rule,  therefore, 
cannot  be  granted. 

Rule  refused. 

(a)  ^ni«,Vol.  l,p.  191- 


Wilson  and  Another  «.  Bradslocke. 
ir  thf  tiiDf  fui  J\.NO  WhES  applied  for  a  rule  to  set  aside  a  judgment 
iwi  npiie uniii  Signed  Under  the  following  circumstances: — The  plaintiff 
of  Xf'i^t'l'i'^  had  declared  and  delivered  particulars  of  his  demand.  On 
though  it  mar  the  S5th  of  Juljf  a  Judge's  order  bad  been  obtained  for 
time,  tiie  de-  further  particuUrs,  and  on  (he  £9th  of  July  the  defendant 
(he  umc  lime  '''^  obtained  another  Judge's  order  for  a  week's  time  to 
[riiK'"^"fa"  plead  after  deliyety  of  the  further  parliculftre.  The  plun- 
"^  __  tiff  did  not  deliver  the  further  particulars  until  the  5th  of 

;  fur  pleading  did  not  expire  until 
r.  T.  3  IVill.  4,  in  fur- 
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tended  was  irregular,  as  even,  if  the  furtlier  time  to  plead  1833. 

were  considered  as  an  indulgence,  the  plaintiff  had  had        ^ 
time  to  deliver  his  further  particulars,  so  as  to  get  a  plea  •• 

before  the  10th  August. 

Mansel  shewed  cause  in  the  first  instance,  and  con- 
tended that  the  rule  only  applied  to  cases  where  the  ori- 
ginal time  to  plead  expired  after  the  10th  August ^  and  not 
where,  as  in  this  case,  indulgence  had  been  granted. 

LiTTLEDALB,  J.,  (after  consulting  the  Master). — The 
rule  mast  apply  to  all  cases  where  the  time  to  plead  ex- 
pires after  the  10th  August  and  before  the  24th  October. 
I  am  informed  by  the  Master  that  no  proceedings  would 
be  taken  in  the  office  during  that  interval. 

Rule  to  set  aside  judgment,  but  without  costs. 


Storr  and  Another  9.  Mount,  a  Prisoner. 

XHE  defendant,  being  a  prisoner  in  the  King's  Bench  A  writ  of  de- 
prison  for  debt,  at  the  suit  of  several  persons,  the  present  •<  to  the  Mar- 
plaintiffs  lodged  with  the  Marshal  a  writ  of  detainer  for  lJ"*ofthe'jfar- 
fi6iL  The  writ  was  directed, ''  To  the  Marshal  of  our  prison  •haUea,"  in- 

^.__--„  *^  itead  of  "  the 

of  the  Marshalsea.  Marshal  of  the 

MarthaUea  of 
our  Court  be- 

PkUt  obtained   a  rule  nisi  for  setting  aside  the  writ  foreus:"— /feW 

^  ,  °  irregular,  and 

with  costs,  and  for  discharging  the  defendant,  on  the  the  defendant 
ground  that  the  writ  did  not  pursue  the  form*  prescribed  Tmof custody. 
by  the  act  of  2  Will.  4,  c.  39.  The  direction  of  the  writ 
in  the  form  given  by  the  act  is  ^'  To  the  Marshal  of  the 
Marshalsea  of  our  Court  before  us:*'  instead  of  which,  it 
was  directed  ''  To  the  Marshal  of  our  prison  of  the  Mar- 
shalsea,'  leaving  it  uncertain  whether  the  prison  of  the 
Palace  Court  or  the  Kings  Bench  prison  was  intended. 

VOL.  II.  F  F  D.  P.  C. 
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The  Soliciior-General  and  Hughe$  shewed  cause. — 
They  contended  that  the  variance  was  not  material,  aa  it 
could  not  mislead.  Though  the  act  says  the  writs  shall 
be  according  to  the  forms  there  given,  it  could  never  have 
been  intended  that  a  writ  must  conform  to  the  act  in  every 
word  and  letter.  The  direction  of  a  Palace  Court  writ  it 
very  different :  it  is  "  To  the  bearers  of  the  virges  of  our 
household,  the  officers  and  ministers  of  our  Court  of  our 
Palace  of  Westminster,  and  every  of  them."  In  TidtCt 
Forms  (a)  there  are  forms  of  writs  directed  to  the  Marshal 
very  similar  to  the  present :  a  habeas  corpus  ad  respondent 
dum  against  a  prisoner,  directed  "  To  the  Marshal  of  our 
Jlifar«Aa^jea  before  us;"  another  writ  in  the  Exchequer  di- 
rected simply  thus — "To  the  Marshal  of  our  Marshalaea, 
or  his  deputy  there."  A  writ  directed  to  the  sheriff 
instead  of  "  sheriffs"  of  Z^Won  was  held  not  to  be  irre- 
gular on  that  account,  Clutterbuck  v.  Wiseman  {JH),  sod 
'HdxF*  Practice  (c). 

LiTTLEDALE,  J. — I  bave  sent  in  to  the  other  Judges, 
and  two  of  them  are  ofopinion  that  the  writis  not  properly 
directed:  the  rule  must,  therefore,  be  made  absolute. 


Rule  absolute. 
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▼ice  ofm  declaration  in  ejectment  on  one  of  two  tenants  in        1833. 
possession  is  good  service  on  both.     In  the  present  case 
ifdHriiori  must  the  service  on  one  be  sufficient. 

LiTTLKDAL£«  J. — ^You  may  take  your  rule. 

Rule  granted. 


Doe  (L  Steppins  v.  Lord* 
\jrOULBURN,  Serjt.«  shewed  cause  against  a  rule  ob-  ifapUbtiff 

.•j.«.^,n.j«  ..  /»  ..    doet  not  proceed 

tained  foy  Mamself  for  judgment  as  in  case  of  a  nonsuit  to  trial  pumuDt 
for  not  proceeding  to  trial  pursuant  to  notice.  It  appeared  J^f"n^vVre^* 
by  the  affidavitj  in  answer  to  the  rule,  that  the  defendant's  quest,  he  u  not 

1     I         1   •     ./«*  t  .1  entitled  to Jadg- 

attomey  requested  the  plamtin  not  to  proceed  to  trial,  on  mentaiincue 
the  ground  of  such  a  proceeding  being  at  that  time  incon-  ^^^  ^^^^^ 
venient,  as  he  was  not  then  prepared  with  his  defence. 
Accordingly,  the  plaintiff  did  not  proceed.  After  that  de* 
bnlt,  which  was  committed  at  his  express  desire  and  to 
•Uige  the  defendant,  he  came  to  the  Court  to  move  for 
judgment  as  in  case  of  a  nonsuit*  The  plaintiff  was  not 
eotitled  merely  to  discharge  the  present  rule,  but  to  have 
the  costs  of  coming  to  oppose  it. 

Mantel  supported  the  rule. 

Patts80N|J. — ^The  present  rule  must  be  discharged, 
as  it  appears  that  the  plaintiff  did  not  proceed  to  trial 
pursuant  to  notice,  solely  at  the  instance  of  the  defendant's 
attorney,  and  then  that  very  attorney  now  comes  and  moves 
toi  judgment  as  in  case  of  a  nonsuit.  The  rule  must,  there* 
feie^  be  discharged,  under  the  circumstances,  with  costs. 

Rule  discharged,  with  costs- 


ff2 
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1933. 
■ — . — '  Doe  d.  Forbes  v.  Roe, 

1 1  if  noi  luiB-  A.  DDISON  moved  for  j  udgment  against  the  casual  ejec- 

ihe  notice  at  ^^t.     The  peculiarity  in  the  case  was,  that  the  notice  at 

darlXn°[n  ''*'  *^®  bottom  of  the  declaration  was  "  to  appear  in  due  time," 

ejKiiinni,  tb*t  instead  of"  to  appear  in  Michaelmas  Term  next."     The 

thp  tenant  ii 

'■  to  appear  In     nature  aod  object  of  the  service  was  explained  by  the 
ueiime.  perBon  effecting  it. 

LiTTLRDALE,  J. — The  tenant  in  possession  cannot  be 
supposed  to  know  what  is  the  practice  of  the  Court,  and 
therefore  directing  him  "  to  appear  in  due  time"  gives 
him  no  information.  The  service  ia  not  sufficient,  and  the 
mlef  therefore,  cannot  be  granted. 

Rule  refused. 


Sabjeant  f.  Jones. 
a  defendant     JUVTCHINS  ON  shewed  cause  against  a  rule  for  judg- 
^let*!!  pfaindff  ™ei>t  as  in  case  of  a  nonsuit,  obtained  by  Harriton.    The 
irheU^**"    ^efend«nt  ''«d,  notwithstanding   1  Reg.  Gen.  H,  2  WUL 
ereby  deprl*-    4,  ruled  the  plaintiff  to   enter   the  issue.     By  sect.  70 

'"^Hn  right 
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sary,  the  fact  of  its  being  entered  can  be  of  no  conse-        lB3d. 
qnence,  or  at  all  interfere  with  the  right  of  the  defendant      sarjeant 
to  moTC  for  judgment  as  in  case  of  a  nonsuit.  v- 

Jones. 

Rule  discharged  on  a  peremptory  undertaking. 


In  re  G.  Chitty,  Gent.,  One  &c. 

(Before  the  four  Judges,) 

JSUTT  moved  for  a  rule  to  shew  cause  why  Mr.  Chitty,  Where  an  at- 
an  attorney  of  this  Court,  should  not  give  up  to  the  Rev.  f^mied  hu  en- 
Mr.  Dotofandf  a  promissory  note  for  300/.,  and  a  policy  of  in-  J^J^*J^  ^g** 
snrance  on  the  life  of  Mr.  Dowland.    The  motion  was  loan  of  money, 
founded  on  an  affidavit,  stating  that,  in  1829,  Mr,  Chitty  hit  character  of 
lent  Mr.  Dowland  300/.  on  the  security  of  a  note  for  that  c^rt^Zlii^lTot 
amount  and  a  policy  of  insurance  on  the  life  of  the  bor-  •««"?*«'>  «>™- 
rower.    In  1831,  Mr.  Chitty  sold  for  Mr.  Dowland  a  re-  fii  it. 
▼ersionary  interest  in  a  sum  of  7000/.  From  the  proceeds  of 
this  sale,  Mr.  Chitty  paid  himself  the  300/.  with  interest 
and  expenses,  and  the  balance  to  Mr.  Dowland.    On  this 
•ettleinent  the  latter  required  the  note  and  policy  to  be 
given  up  to  him,  when  Mr.  Chitty  said  he  had  left  the 
note  at  home,  but  would  either  forward  it  on  the  next 
day,  or  destroy  it.    The  note  and  policy  were  not  sent, 
and  nothing  further  was  heard  of  them  until  a  few  months 
since,  when  the  personal  representatives  of  a  banker  at 
Shaftesbury,  where  Mr.  CAt//y  lived,  applied  to  Mr.  Douh 
Ififid  for  the  amount  of  the  note,  and  threatened  to  enforce 
their  claim  by  an  action.     Then  it  appeared  that  Mr. 
CkUty  had  paid  the  note  into  his  bankers  as  a  security  for 
money  advanced  to  him. 

Per  Curiam. — We  think  it  would  be  carrying  the  rule 
further  than  the  authorities  will  warrant  if  we  were  to 
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grant  thit  motion.  The  misconduct  of  Mr.  CMUy  \a  not 
returning  the  note  was  not  misconduct  in  his  employment 
as  an  attorney,  the  transaction  between  the  parties  being  not 
that  of  an  attorney  and  client,  but  of  borrower  and  lender. 

Rule  refused. 


MiLNER  V,  Graham  and  Another. 
Under  1  Stg.  JfUSB  Y  applied  for  a  rule  to  shew  cause  why  the  Master 
Wiin.i-U,  Bhould  not  be  directed  to  tax  the  defendant  his  costs, 
ln<irt 'd'w  uH"  "''^*'  ''•^  proTisions  of  1  Reg.  Gen.  H.  T,  3  Will.  4,  s.  74. 
com  ofaU  b-  To  the  declaration  there  were  several  pleas,  all  of  which, 
him,  aithanili  With  the  exception  of  one,  were  found  for  the  defendant. 
™u  ontat"*  ^°^  *®  **"*  *°""^  *°'  ****  plaintiff,  the  jury  gave  a  verdict 
found  for  tb>  for  a  faTthinc  damaees,  and  the  Judee  certi6ed  to  deprive 
plunliff.  ,        ,  .     ._    .  ,  ,  „ 

the  pluntifl  oi  any  more  costs  than  damages.  On  taxa- 
tion a  difficulty  arose  on  the  construction  of  the  above 
rule,  the  words  of  which  were,  that  "  no  costs  shall  be  al- 
lowed on  taxation  to  a  plaintiff  upon  any  counts  or  issues 
upon  which  he  has  not  succeeded;  and  the  costs  of  all 
issues  found  for  the  defendant  shall  be  deducted  from  the 
pluntiff's  costs."  As  only  one  farthing  costs  was  allowed 
to  the  plwDtiff,  it  would  of  course  be  impossible  to  deduct 
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On  the  last  day  of  term  the  rule  was  made  absolutey  no         1833. 
cause  being  shewn.  ^ili^ 


In  the  following  Hilary  Term,  Justice  applied  to  open 
the  rule,  in  order  that  the  question  on  the  construction  of 
the  rule  of  Court  might  be  discussed. 

Parxb,  J* — The  Judges  have  considered  that  rule^  and 
we  are  of  opinion  that  the  object  of  it,  as  well  as  its  inten- 
tioUy  is«  that  the  defendant  should  be  allowed  his  costs  on 
all  issues  found  for  him.  There  can  be  no  necessity, 
therefore,  for  granting  the  rule. 

Rule  refused. 


9. 

Graham. 


Myers,  Knt.,  v.  Cooper* 

Pt«  H.  WATSON  shevred  cause  against  a  rule  for  dis-  if  apUintiff 

charging  the  defendant  out  of  custody,  on  the  ground  of  SriS^tnd  mu 

the  fdabtiff  not  having  proceeded  to  trial  or  final  judgment  fn  The^hir?"^ 

within  three  terms  inclusive  after  declaration,  pursuant  to  ^«'°"  inclusive 

1  Reg.  Gen.  H.  2  Will,  4,  s.  85  (a).     It  appeared  that  the  tion,  he  haa  ~ 

likdntiff  in   the  third  term  inclusive  after  the  declara-  Sj'iuh^" 

tion  had  given  notice  of  trial,  and  set  his  cause  down ;  but  \/^^'  ?^* 

it  did  not  come  on  either  at  the  sittings  during  or  after  s.  85,  and  the 

the  term*      The  plaintiff  had,  however,  done  all  in  his  lupereedeable.^ 
power  to  proceed  to  trial  within  the  time  prescribed  by 
the  rules  of  the  Court.     If  the  trial  had  not  come  on,  the 
delay  was  that  of  the  Court,  and  not  his.     The  defendant 
could  not,  therefore,  be  supersedeable. 

Manseh  contrd^  contended,  that  the  plaintiff  ought  to 
have  given  notice  that  he  would  take  the  cause  as  unde- 
fended at  the  last  sittings  in  the  term.  If  he  had  so  done, 
the  mere  assertion  by  the  defendant's  counsel,  that  the 
cause  was  defended,  would  only  have  delayed  the  trial 

(rt)  Ante,  Vol  1,  p.  194. 
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of  the  cause  until  the  first  sitting  after  tenn.  Nothing 
but  special  circumstances  could  have  induced  the  Court 
to  allow  it  to  keep  its  place  in  the  list.  The  plaintiff  might, 
if  he  had  thought  proper,  have  then  proceeded  to  trial, 
notwithstanding  the  pressure  of  business  in  the  Court. 

LiTTLEDALE,  J.— It  appears  to  me  that  the  plaiotiffbas 
sufficiently  complied  with  the  rule,  and  therefore  that  the 
defendant  is  not  suiiersed cable.  The  delay  thus  caused 
has  not  been  produced  by  the  carelessness  of  the  plaintiff, 
but  by  the  amount  of  business  to  be  transacted  in  the 
Court.  The  delay  has  nut  been  that  of  the  plaintiff  but 
that  of  the  Court 

Rule  discharged. 


DoNNioER  V.  HiNXHAN.    BisHOP  V.  Same. 
Where  ihe         JLHIS  was  a  sheriff's   rule  under  the  1  &  2  tViU.  4, 
fo'™urfm*£r    c  58,  a.  6.     It  appeared  that  the  sheriff,  in  the  former  of 
(lie  iDierpiMdw  |),^  (^g  above  casos,  had  levied  on  the  jioods  of  the  de- 

Ac(,  he  PMd  '  * 

noi  in  thB  lO-    feodant,  and  almost  immediately  after  a^.  Ja.,  at  the  suit 

piic»-    of  the  second  plaintiff,  was  delivered  to  him.     After  he 
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the  Interpleader  Act.     By  sect.  6  of  that  act  it  was  pro-        1833. 
vided»  **  that  when  any  such  claim  shall  be  made  to  any      _     ' 
goods  or  chattels  taken  or  intended  to  be  taken  in  execu-  v. 

tion  under  any  process,  or  to  the  proceeds  or  value  thereofi 
it  shall  and  may  be  lawful  to  and  for  the  Court  from  which 
such  process  issued,  upon  application  of  such  sheriff  or 
other  oflBcer,  made  before  or  after  the  return  of  such  pro- 
cess, and  as  well  before  as  after  any  action  brought  against 
such  sheriff  or  other  officer,  to  call  before  them,  by  rule 
of  Court,  as  well  the  party  issuing  such  process  as  the 
party  making  such  claim,  and  thereupon  to  exercise,  for 
the  adjustment  of  such  claims,  and  the  relief  and  protec- 
tion of  the  sheriff  or  other  officer,  all  or  any  of  the  pow- 
ers and  authorities  hereinbefore  contained,  and  make  such 
rules  and  decisions  as  shall  appear  to  be  just,  according  to 
the  circumstances  of  the  case."  The  provisions  contained 
in  sect.  1  of  the  act  must  be  considered  as  incorporated 
with  those  of  sect.  6.  Relief  under  sect.  6  could  only 
be  given  according  to  the  provisions  of  sect.  1.  The 
sheriff  must  be  considered  as  placed  in  the  situation  of  the 
stakeholder  in  sect.  1,  and  of  course  must  make  such  an 
affidavit  as  is  required  by  the  provisions  of  sect.  1  from 
such  stakeholder.  By  that  section  it  is  required  that  the 
stakeholder  shall,  '*  by  affidavit  or  otherwise,  shew  that 
siich  defendant  does  not  claim  any  interest  in  the  subject- 
matter  of  the  suit,  but  that  the  right  thereto  is  claimed  or 
supposed  to  belong  to  some  third  party,  who  has  sued  oris 
expected  to  sue  for  the  same,  and  that  such  defendant  does 
noi  in  any  manner  collude  with  such  third  party,  but  is 
ready  to  bring  into  Court,  or  to  pay  or  dispose  of  the  sub- 
ject-matter of  the  action  in  such  manner  as  the  Court  (or 
any  Judge  thereof)  may  order  or  direct"  It  is,  there- 
fore, clear,  that,  in  order  to  entitle  the  sheriff  to  the  relief 
given  by  this  act,  he  ought  to  deny  collusion  with  any  of 
the  parties.     He  cited  Anderson  v.  Calloway  (a).     That 

(fl)  AntCyWoV  1,  p. 636. 


DoNHian 
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183a  w«a  on  applicatioD  by  the  sherifl*  for  rdJef  under  the  pr«- 
aent  act.  There  Lord  L^ndkurMt,  in  alluding  to  the  ape- 
dal  circumstances  of  the  case,  observed — "  The  object  of 
the  act  of  Parliament  was  to  afford  relief  to  the  ihenff, 
where  two  parties  are  claiming  the  property,  by  making 
tbem  fight  it  out;  but  he  must  hare  either  the  goods  or 
the  money  in  his  poasession.  It  does  not  apply  to  a  caae 
wbwe  he  has  paid  over  the  money  to  one  of  the  partiea. 
The  condition  in  the  first  clause  is,  that  the  party  doea 
not  collude,  and  is  ready  to  bring  the  money  into  Court. 
The  words  are,  *  that  such  defendant  does  not  in  any 
manner  collude  with  such  third  party,  but  is  ready  to  bring 
into  Court,  or  to  pay  or  dispose  of  the  subject-matter  of 
the  action  in  such  manner  as  the  Court  (or  any  Judge 
thereof)  may  order  or  direct.'  The  obvious  meaning  of 
that  clause  is,  that  the  party  applying  has  got  in  his  pos- 
sesaion  the  property  in  respect  of  which  he  ia  sued,  and 
to  which  he  claims  no  right;  and  I  think  that  this  clause 
governs  the  whole  act."  Tlie  judgment  of  Mr.  Baron 
Batfley,  also,  was  to  the  same  effect,  though  rather 
■tronger.  His  Lordship  observed,  that "  the  act  doea  not 
apply  to  such  a  case  as  this,  where  the  sheriff  has  paid 
over  the  money.  The  powers  and  authorities  to  be  exer- 
eiaed  hy 
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T.  Robert  Ailen  (a)  was  to  the  same  effect.    There>  Mn        ^8^* 
BaroD  Bajfley  said,  **  It  ia  not  at  all  clear  that  the  sheriff     dohmiqu 
ought  not  to  deny  eoUusion.*'  „    «• 

^^  "^  HlllXII4ll« 

LiTTLiDAJUB,  J. — It  does  not  appear  to  me  that  it  is 
neeesaary  for  the  sheriff*  to  deny  ooUusion,  although  it  may 
be  proper  that  a  prirate  person,  not  standing  in  the  situa- 
lioii  of  a  public  oflBcer,  should  be  required  to  make  such 
a  denial  (i). 

JBrfe  appeared  for  the  plaintiff*  Bishop. 

Baileau,  for  Major  CampbelL 

FoUeit,  for  the  landlord. 

No  one  appeared  for  Donniger. 

W.  H.  Watson  contended,  that,  as  Donniger,  who  was 
one  of  the  claimants,  he  being  an  execution  creditor,  had 
been  served  with  the  sheriff^s  rule,  and  did  not  appear, 
the  Court  should  bar  his  claim. 

LiTTLEDALS,  J. — Donniger  is  an  execution  creditor, 
and  the  question  between  him  and  Bishop  ia,  who  has  the 
priority  of  execution.  He  does  not  stand  in  the  situation 
of  a  third  party  claiming  the  goods  seized  by  the  sheriff*; 
hot  the  power  of  the  Court  to  bar  claims  is  only  in  the 
case  of  a  third  person.  By  sect.  3  of  the  act,  it  is  pro- 
▼ided  "  that  if  such  third  party  shall  not  appear  upon 
such  rule  or  order  to  maintain  or  relinquish  his  claim, 
being  duly  served  therewith,  or  shall  neglect  or  refuse  to 
comply  with  any  rule  or  order  to  be  made  after  appear<p 

(a)  AniCf  p.  11.  nounced  a  similsr  decition  in  the 

(h)  In    the    following    Eastrr     case  of  Dobbins  y.  Green, 
Term  Mr.  Justice  Taunton  pro- 
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ance,  it  shall  be  lawful  for  the  Court  or  Judge  to  declare 
auch  third  party,  and  all  persons  clutniog  by,  from,  or  un- 
der him,  to  be  for  ever  barred  front  prosecut'mg  his  claim 
against  the  original  defendant,  his  executors  or  adminia* 
trators,  saving,  nevertheless,  the  right  or  dairo  of  auch 
third  party  against  the  plaintiff."  The  Court,  therefore, 
has  no  power  to  interfere  and  bar  the  claim  of  an  execu- 
tion creditor,  as  the  act  only  applies  to  the  case  of  a  tiird 
party  claiming. 

It  afterwards  appeared  that  Donniger  had  died  since 
the  service  of  the  rule,  and  tlierefore  the  whole  case  stood 
over  until  the  following  term,  when  arrangements  were 
made  fur  deciding  the  question  between  the  parties. 


Doe  d.  Norhan  v.  Roe. 
Ti«  Court  win  Motion  for  judgment  against  the  casual  ejector.^ 
mViifT^iii''  The  affidavit  stated,  that,  before  the  first  day  of  the  pre- 
lo"  ^"h,  ft^  ■*"*  **""'  namclyi  <>"  the  4th  of  October  last,  the  deponent 
the  nffidmTlt  ia  affixed  a  copy  of  the  declaration  and  notice,  by  nailing  the 
eKtcrior  wall   of    the    dwellin 
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bjeen  deserted  ever  since  the  last  payment  of  rent;  that         isaa. 
deponent  had  been  informed,  and  verily  believed,  that  the 
lessee  was,  since  that  time,  dead. 


LiTTLEDALK,  J. — Here  is  a  mere  vacant  possession,  and 
the  proper  proceedings  with  respect  to  it  have  not  been 
adopted*  If  I  were  to  allow  this,  I  should  be  opening 
the  way  to  great  irregularities. 

Rule  refused. 


Roe. 


Sprigob,  Gent.,  One  &c.  v.  Rutherford. 

(Before  the  four  Judges.) 
JL  HIS  was  an  action  by  an  attorney  for  his  bill,  amount-  Where  a  plain. 

tiff  gave  notice 

ing  to  7/.  10^.     The  plaintiff  gave  the  defendant  notice  that  he  should 
that  be  should  take  it  as  an  undefended  cause  on  TueS'  downtotriaUs 
day^    the  2nd  day  of  December.     On  that  day  the  re-  »"  undefended 

.  ^  ^  cauie,  and  when 

cord  having  been  taken  down,  the  Lord  Chief  Justice,  it  was  called  on 

.  g.  .  .  .        ,  .     .  •  the  defendant's 

after  trying  several  causes  m  the  paper,  intimated  at  counsel  said  it 
three  o'clock  that  he  would  then  take  undefended  causes:  ^hereonontt' 
the  names  of  all  the   causes  were  then  called  over,  and,  ''"  ?o*  ^^f^'' 

but  the  plaintiff 

upon  this  cause  being  called,  the  defendant's  counsel  stated  again  took  the 
that  it  was  defended,  and  it  was  not  tried.     On  the  foU  ^^i  ^ 
lowing  day  the  Lord  Chief  Justfce  went  into  the  city  to  ^^^^^^ 
try  undefended  causes,  and  returned  to  Westminster  on  without  any 

-        -__         _  .,rvt«r».  •  ia*»         new  notice  or 

the   Thursday,     On  the  Wednesday  evening  the  defen-  setting  it  down 
dant's  counsel  attended  at  the  Marshal's  office  to  inspect  |^^ couHgrant- 
the  list  of  causes  for  the  next  day,  and,  though  there  were  •^^J"*''  *^'* 
several  undefended  causes,  ip  the  list,  this  cause  was  not  ment  of  cotti. 
■et  down.    No  notice  was  given  by  the  plaintiff  that  the 
cause  would  be  taken  on  Thursday  as  an  undefended 
cause,  nor  was  it  put  into  the  paper  of  the  day.     The  de- 
fendant's attorney,  believing  that  the  cause  would  come  on 
in  the  regular  course,  did  not  attend.   The  brief  remained 
in  the  hands  of  counsel.  The  plaintiff  got  the  cause  tried 
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OD  IThirtdaf/,  without  the  knowledge  of  the  defendant's 
kttomey  or  counsel,  as  an  undeFeiided  cause,  and  obtained 

a  Tcrdict.  Upon  an  affidavit  of  these  facts,  and  that  the 
defendant  had  a  good  defence  upon  the  merits,  iS^.  Hughe*, 
on  the  part  of  the  defendant,  obtained  a  rule  mn  for  set- 
ting euide  the  verdict,  and  for  a  new  trial. 

Butby  shewed  cause. — He  produced  long  aflBdavits  to 
shew  that  the  defendant  could  have  no  defence. 

Taifmtom,  J.,  observed,  it  was  not  usual  to  answer 
affidavits  of  merits  in  that  manner,  for  it  would  be  trying 
the  cause. 

Buaby. — ^The  new  trial  ought  at  least  to  be  upon  pay- 
nient  of  costs. 

S.  Hughes,  in  support  of  the  rule,  contended  that  the 
pUintiff  was  clearly  irregular  in  getting  the  cause  tried 
behind  the  back  of  the  defendant,  and  that  he  should 
either  have  set  the  cause  down  in  the  paper  of  the  day^ 
or  given  notice  to  the  defendant's  attorney  that  the  record 
would  be  taken  down  on  the  Thursday.  He  referred  to  a 
rule  of  this  Court  (a),  which  directed  that  "  every  cause 
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Ptr  Curiam.— We  think  the  plaintiff  did  wrong  in  get*         1838. 
ting  the  cause  tried  in  the  way  he  did;  and  the  rule  for  a       ^    ' 
new  trial  will  therefore  be  made  absolute^  without  pay-  •• 

nentof  costs. 

Rule  absolute. 


Doe  d.  Frith  v.  Roe. 

JLMOWLING  moved  for  judgment  against  the  casual  The  atuai  entry 
ejector. — It  was  the  case  of  a  vacant  possession ;  and  the  ^TposMflsion 
peculiarity  in  the  case  was  in  the  mode  of  mak jng  the  entry.  '^'^  ^  ^I^ 
The  usual  mode  of  effecting  the  formal  entry  in  such  a  pented  with. 
case  was  by  putting  the  finger  into  the  key-hole;  but  here 
there  was  no  key-hole  in  the  door,  and  therefore  the  per- 
son seeking  to  make  the  entry  could  not  put  his  finger  in; 
the  entry,  therefore,  was  by  standing  on  the  threshold 
of  the  house,  and  laying  hold  of  an  iron  bar  attached  to 
the  door. 

LiTTLBBALE,  J. — That  will  do,  under  the  circumstances. 

Rule  granted. 


Wilson's  Bail. 

WVALLINGER  opposed  bail,  on  the  ground  that  he  a  notice  of  baU 
was  misdescribed  in  the  notice  of  justification.  The  no-  i'^o^k*^. 
tice  of  justification  described  the  bail  as  ^'  a  housekeeper.''  ^^^  imuffldent, 
Un  examination,  however,  he  admitted  that  he  was  not  a  lodger,  although 
"houiekeeper,"  but  a  mere  "lodger."  On  further  ex-  iuj^^^S^JS 
amiiiation,  however,  he  stated  that  he  had  a  freehold.         ^  •  fredwidtr. 

Camjfn,  in  support  of  the  bail,  submitted,  that  although 
the  bail  bad  been  described  as  a  housekeeper  in  the  notice 
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1833.       of  jiutification,  yet,  as  it  appeared  on  the  bail  coming  up 
Wile  ti'a      *"  J'''^^  *^^^  ^^  *"'B  ^  freeholder,  it  was  sufGdenl. 
Bail. 

IFaWf^ercontended,  that,  as  the  rule  of  TWm'fy  Term, 
I  Witi.  4,  required  the  notice  to  state  whether  the  bail  was 
a  housekeeper  or  freeholder,  it  could  not  he  said  that  there 
had  been  a  compliance  with  that  rule,  when  a  person  who 
was  a  lodger  had  been  described  as  a  housekeeper.  If  he 
had  been  described  in  the  notice  of  justification  as  a  free- 
holder, it  would  liave  been  different.  If  he  were  a  free- 
bolder,  that  was  a  sufficient  qualification,  in  one  point  of 
view,  to  become  bail.  But  the  mere'fact  of  the  bail's  being 
a  freehokler  appearing  on  the  examination  could  not  ren- 
der the  notice  good.  Whether  he  was  a  freeholder  or  a 
housekeeper  must  appear  in  the  notice.  Proof  of  the  bail 
being  a  "  freeholder  "  could  be  no  support  of  the  descrip- 
tion *'  housekeeper  "  in  the  notice  of  justification. 

LiTTLEDALE,  J.,  was  of  Opinion  that  the  bail  had  been 
improperly  described  in  the  notice  of  justification.  He 
was  a  lodger,  and  he  was  described  as  a  housekeeper.  The 
fact  of  his  being  a  freeholder  could  make  no  difference. 
Perhnps  it  might  have  been  different  under  the  old  rules; 
buttlie  rules  of  Trin}/ij  Ti:nu,  1  Tf'///.  4,  were  peremptory. 
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on  a  wfii  of  capias^  and  that  the  sheriff  had  been  required  1833. 

by  a  Judge's  order  to  return  the  writ.     His  return  was,  ^^^ 

*'  eepi  corpus.**  A  Judge's  order  to  bring  in  the  body  was  *• 

1  ••'•i«i  •t-i*  1  •  mi  •        ^^*  Sheriff  x>f 

then  obtained,  which  expired  during  the  vacation.     This      Middlci^bx. 

order  was  not  obeyed  until  the  ^nd  November,  the  first 

day  of  Michaelmas  Term,  when  special  bail  was  put  in, 

and  thev  forthwith  rendered  the  defendant     On  the  Srd 

of  November,  the  Judge's  order  was  made  a  rule  of  Court, 

and  an  attachment  against  the  sheriff  for  not  bringing  in 

the  body  obtained  at  the  same  time. 

Holi  afterwards  obtained  a  rule  nisi,  for  setting  aside 
the  attachment. 

Cause  was  now  shewn  against  that  rule  by  Milter.  He  con» 
tended,  that  the  attachment  was  clearly  regular,  although 
the  defendant  had  been  rendered  before  it  was  obtained. 
By  18  Reg.  Gen.  M.  3  Will  4,  it  is  ordered,  "  That  in 
case  a  Judge  shall  have  made  an  order  in  the  vacation  foV 
the  return  of  any  writ  issued  by  authority  of  the  said  act, 
or  any  writ  of  ea.  sa.,  fi.fa,,  or  elegit,  on  any  day  in  the 
vacation,  and  such  order  shall  have  been  duly  served,  but 
obedience  shall  not  have  been  paid  thereto,  and  the  same 
shall  liave  been  made  a  rule  of  Court  in  the  term  then 
next  following,  it  shall  not  be  necessary  to  serve  such 
rule  of  Court,  or  make  any  fresh  demand  of  performance 
thereon;  but  an  attachment  shall  issue  forthwith  for  dis- 
obedience of  such  order,  whether  the  thing  required  by 
such  order  8hall  or  shall  not  have  been  done  in  the  mean- 
time.** The  fact,  therefore,  of  the  defendant  having  been 
rendered  before  the  attachment  was  obtained,  could  not 
operate  to  purge  the  contempt  of  the  sheriff. 

Parke,  J. — It  is  clear  from  the  language  of  the  rule,, 
that  rendering  the  defendant,  when  obedience  in  due  time 
hat  not  been  yielded  by  the  sheriff  to  the  order,  does  not 
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prevent  the  conaequence  of  his  contempt,  although  the  Bt- 
tacbment  is  not  obtained  until  afler  obedience  has  been 
yielded. 

HoUf  in  aupport  of  the  rule,  submitted,  that  the  mle 
for  Betting  aside  the  rule  for  an  attachment  ought  to  be 
nude  absolute;  first,  because  the  sheriff  had  done  all  in 
bis  power  to  purge  the  contempt;  and,  secondly,  that  the 
plaintiff  not  having  declared,  no  injury  had  accrued  to 
him,  for  be  had  not  lost  a  triaL 

Per  Curiam. — It  is  clear  that  the  contempt  is  not  pui^^ 
by  the  render,  even  though  it  has  been  mode  before  the 
Judge's  order  was  made  a  rule  of  Court,  or  an  attachment 
obtained  for  disobedience  to  the  Judge's  order.  The  at- 
tachment, however,  may  be  set  aside  on  payment  of  costs. 

Miiler  contended,  that  the  attachment  ought  to  Btand 
as  a  security. 

Per  Curiam. — As  the  plaintiff  has  not  declared*  and 
has  consequently  not  lost  a  trial,  we  think  it  should  ncrt 
stand  as  a  security  (a). 
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1833. 
Price  v.  Thomas  James.  "^    v    ^ 

mmALL  shewed  cause  against  a  rule  nisi  for  setting  aside  Where  the 
an  order  of  reference  obtained  by  Mansel,  on  the  ground  surname  are 
that,  in  the  order  of  reference,  the  names  of  the  defen-  SlX*ta  ^ 
dant  were  transposed.    The  original  action  brought  was  order  of  refer- 
"  Piriee  T.  Thomas  James, ^  hut  m  the  order  of  reference  wui  allow  that 
the  names  of  the  defendant  were  put ''  James  Thomas.  *'  ^^'H^jl.''  ^ 
That  transposition,  he  contended,  was  immaterial,  and  he 
dted  Doe  d.  Phillip  Worthington  and  James   WortJdng" 
iamr.  Butcher  {a).    In  that  case  the  declaration  was  in* 
titled  ''  Doe  on  the  demise  of  Phillip  Worthington  and 
Jamee  fForiKngion  v.  Butcher  i^  and  the  affidavit  of  ser- 
vice described  the  cause  as  ^*  Doe  on  the  demise  of  James 
Worthington  and  Phillip  Worthington  v.  Butcher. ""    The 
Coart  there  held  that  this  was  a  mere  clerical  mistake,  and 
granted  a  rule  for  judgment.     In  Elvin  and  Another  v. 
Drummond(b\  the  plaintiffs  declared  on  a  writ  of  the 
King*    The  writ  produced  in  evidence  was  in  the  name 
of  Oeorge  the  3rd,  but*  tested  in  the  name  of  Best,  Chief 
Justice,  and  indorsed  with  the  date  of  1826.    The  Court 
theie  were  clearly  of  opinion  that  the  writ  being  tested  in 
the  name  of  the  present  Chief  Justice,  and  being  indorsed 
with  the  date  1826,  there  was  no  material  variance  between 
the  writ  declared  on  and  that  produced  in  evidence.      If, 
however,  the  variance  were  fatal,  the  plaintiff  was  estopped 
firom  taking  any  objection,  as  he  had  acted  on  the  order 
by  appearing  before  the  arbitrator.     But,  if  the  Court 
should  be  of  opinion  that  the  plaintiff  was  in  a  situation  to 
take  advantage  of  this  mistake,  it  might  be  amended.  He 
dted  Wright  qui  tam  &c.  v.  Horton  (c).     There  the  entry 
of  thenmi'/t/^or  the  plea  of  nil  debet  was  in  the  name  of 
the  defendant  instead  of  the  plaintiff.  The  Court  there  al- 


(a)  2  Chit.  Rep.  1/4.  (6)  12  Moore,  523;  4  Bing.278. 

(r)  6Mau.&  Sel.50. 
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lowed  !in  amendment  in  the  names  afler  a  verdict  fur  the 
plaintiff.  In  that  case  Lord  Eltenborough  observed,  "  On 
referring  to  the  case  of  Sayer  v.  Pocock  (a),  I  find  that 
Lord  3/(in{/!e/c/ considers  asimilar  omission  to  the  present 
as  an  omission  of  the  clerk."  Under  any  circumstances, 
therefore,  the  order  of  reference  ought  not  to  be  set  aside. 

jl/aM«c/,  in  support  of  the  rule,  contended,  that  the  order 
of  reference  referred  to  a  cause  not  in  existence.  The 
issue  was  joined  between  "  JohnPHce&aA  TfiomaiJamet" 
but  the  order  of  reference  referred  a  cause  between 
"  John  Price  and  James  Thomas"  the  case  itself,  there- 
fore, had  never  been  before  the  arbitrator.  One  of 
the  c«nsequGnces  resulting  from  this  error  in  the  name 
of  the  cauBe  would  be  lo  prevent  any  of  the  wit- 
nesses who  had  appeared  befnre  the  arbitrator,  and 
who  might  have  made  wilful  false  statements,  from  being 
panished  for  perjury.  He  cited  Rex  v.  Cohen  (b),  where 
a  co-plaintiff  died  after  issue  joined,  and  the  death  waa 
net  suggested,  according  lo  the  8  &  9  of  Will,  3,  c  11, 
a.  6,  and  a  trial  afterwards  took  place;  it  was  held  that 
such  trial  was  extra-judicial,  and  consequently  no  perjury 
could  be  assigned  upon  any  false  evidence  given  at  sach 
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which  he  could  not  waive,  because  the'  whole  proceeding  IS33, 

waa  a  nullity,  and  no  act  of  the  plaintiff  in  appearance  ac- 
quiescing in  it  could  render  it  available.  In  Garratt  x,  Hoo- 
per  (a)|  it  was  held,  that,  if  a  plea  in  abatement  be  a  nullity, 
no  act  of  the  plaintiff  apparently  acquiescing  in  it  will  be 
copstrined  into  a  recognition  of  it.  There  the  distinction 
was  taken  between  an  irregularity  and  a  nullity;  for  Mr. 
Justice  Taunton  there  said,  "  There  is  this  difference  be- 
tween an  irregularity  and  a  nullity :  an  irregularity  may  be 
wairedy  but  a  nullity  cannot."  Here  also  the  proceeding 
before  the  arbitrator  was  a  mere  nullity,  and  the  attend- 
ance by  the  plaintiff  before  him  could  not  render  it.  valid. 
It  had  also  been  urged  that  the  error  in  this  case  might 
be  amended;  but,  in  Rawiree  v.  King  and  another  (6),  all 
matters  in  difference  in  the  cause  were  agreed  to  be  re- 
ferred, and  the  associate  by  mistake  drew  up  the  order  of 
reference  generally  as  to  all  matters  in  difference  between 
the  parties.  The  Court  there  said,  that  they  could  not 
interfere;  that  the  order  of  reference  must  be  considered 
as  a  mere  nullity,  and  that  the  effect  would  be  that  the 
parties  must  go  down  to  another  trial.  If  it  should  be 
said  that  the  plaintiff  should  apply  to  set  aside  the  award 
instead  of  the  order  of  reference,  there  was  no  foundation 
for  that  argument.  In  the  case  of  Doe  d.  Lord  Carlisle  v. 
Batttj^SLfid  Burgesses  oi  Morpeth  {c)y  it  was  decided,  that 
if  upon  a  reference  either  party  is  precluded  by  the  terms 
of  the  rule  from  going  into  evidence  of  that  which  he  is 
desirous  to  try,  his  remedy  is  to  move  to  set  aside  the  rule 
of  reference;  but  he  cannot  impeach  the  award.  He  sub- 
mitted, therefore,  on  the  authority  of  the  cases  cited,  that 
the  present  rule  must  be  made  absolute  for  setting  aside 
the  order  of  reference. 

LiTTLBDALE,  J. — My  present   impression  is,  that  the 

(fl)  Aniey  Vol.  I,  p.  2S.  {b)  6  J.  B.  Moore,  16;7v 

(c)  3  Taunt.  3/8. 
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18;U.         errorintheorderof  referencemaybeamended.  1  wilI,how- 
Pkick         ever,  look  into  the  cases  and  state  my  opinion  another  day. 

J*"-^-  Ctir.  adv.  ewA. 

LiTTLEDALE,  J. — I  ha¥e  lookcd  into  the  cases  and  coii' 
suited  tlie  other  Judgea^  and  we  are  of  opinion  that  the 
Bama  nay  be  amended. 

Ameodment  allowed. 


Eaglefield  v.  Stefuens. 
Where  a  ball  rrHITE  moved  for  a  rule  to  shew  cause  why  the  rale 
tThiiphc"ot  ^"^  ^6  allowance  of  the  bail  in  this  case  should  not  be  set 
residence  on  swde,  oo  the  ground  that  one  of  the  biul  had  mis-stated 
baa  bwn  allow-  fais  pUcc  of  residence.  He  cited  Brown  f.  GillUt  {a), 
Cauri  will  not  wherc  tfae  rule  for  the  allowance  of  bail  was  discharged, 
rule'furlw'V  with  costs  to  be  paid  by  the  defendant,  on  an  affidavit  that 
lowance  of  Ills  the  bul  had  pcfjured  himself,  on  his  justification,  in 
may  be  indicieii  swesiing  that  an  action,  in  which  he  had  been  bail,  had 
'  f"'"'^-  iieeg  compromised.  There  were  other  cases  to  the  same 
effect. 
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Ex  parte  Pitt. 

(Before  the  four  Judges.) 

JMLR.  PITT  (in  person)  applied  for  a  rule  to  shew  cause  An  appUcation 
why  certain  attomies,  whose  names  he  mentioned,  should  q^Jiring  anTt- 
not  be  required  to  answer  certain  matters  contained  in  an  ^o^n^y  <<>  •"- 

•■  iwer  toe  mat- 

aflBdavit  made  by  the  applicant^  and  on  which  he  moved,  ten  of  an  affi- 
davit mutt  be 
made  by  a  gen- 

Lord  Denman,  C.  J.,  (after  consulting  the  other  <f  udges  ^™*"  ■*  *•>« 
and  the  Master  of  the  Crown  Office). — The  motion  against 
an  attorney  being  in  the  nature  of  a  criminal  information, 
the  Court  requires  that  it  should  be  made  by  a  gentleman 
at  the  bar ;  and  it  cannot  be  made  in  person.     Otherwise, 
we  have  not  the  sanction  of  a  barrister  for  the  propriety  of 
such  an  application.  We  cannot,  therefore,  hear  you  make 
this  motion.    The  only  case  in  which  it  appears  that  the 
Court  ever  interfered,  where  the  application  was  made  in 
person,  was  where  a  party  demanded  protection  of  the 
Court  against  an  attorney;  and,  as  it  then  appeared  on  his 
aflidavit  that  the  attorney  had  been  guilty  of  great  mis- 
conduct, the  Court,  of  its  own  accord,  directed  that  he 
should  answer  the  matters  stated  in  the  affidavit  of  the 
applicant    That  case  is,  however,  different  from  the 
present;,  as  here  the  direct  and  primary  object  of  the  ap- 
plication is  that  the  atomey  should  answer  the  matters  con- 
tained in  the  affidavit. 

Rule  refused. 


9 

FiTcu  r.  Green. 

\JrOWDER  obtained  a  rule  to  shew  cause  why  the  Where  a  party 
Blaster's  taxation  should  not  be  reviewed.  Notice  had  jJ^IsSn^in 
been  previously  given  to  the  opposite  party  that  such  a  ^^^  ^"^  i"* 

.   '^  1,1  1  ilance.heUnot 

motion  would  be  made.  entitled  to  cotta. 
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Parke,  J.,  was  of  opinion  that  the  rule  ought  to  be 
discharged. 

FoUett,  who  had  appeared  on  the  notice  to  shew  cause 
in  the  first  instance,  now  applied  for  the  costs  of  so  ap- 
pearing. 

Parke,  J. — As  you  appeared  in  the  first  instance  to 
shev  cause,  you  are  not  entitled  to  the  costs  of  appearing. 

Rule  discharged,  without  costs. 


Rex  v.  Forbes  and  Others. 

renuc  ran-  r.  LEE  Hioved  for  E  rule  to  shew  cause  why  the  ¥enue 
^indki-  in  this  case  should  not  be  changed  from  London  to  Staf- 
for  con-  Jordthirty  on  the  ground  that  all  the  witnesses  for  the 
isjohicd.  defendants  resided  in  that  county.  It  was  an  indictment 
for  conspiracy,  and  the  affidavits  disclosed  circumstancea 
of  peculiar  hardship  upon  the  defendants. 
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183a 

Doe  rf.  CouRTHORPE  v.  Roe.  '^    v    "^ 

Armstrong  moved  for  judgment  against  the  casual  Service  of  ide- 

_  claration  in 

ejector.  The  affidavit  on  which  he  moved  stated  the  ser-  ejectment. 
vice  to  have  been  under  these  circumstances : — The  person 
endeavouring  to  effect  the  service  had  gone  to  the  pre- 
mises, and  presented  the  declaration  to  the  wife  of  the 
tenant  in  possession.  She  refused  to  take  it,  and  the  de- 
ponent then  left  it  on  a  table  in  the  house.  He  having 
explained  the  nature  and  object  of  the  declaration,  left 
the  house,  and  the  wife,  taking  up  the  declaration,  threw 
it  after  him.  He  then  picked  it  up  and  affixed  it  on  the 
most  conspicuous  part  of  the  premises. 

Parke,  J. — ^Tbat  is  sufficient. 

Rule  granted. 


Doe  d.  Wetherell  v.  Roe. 

MfOLLETT  moved  for  judgment  against  the  casual  Senricein 
ejector.  The  person  making  the  affidavit  on  which  the  "*  " 
motion  was  founded  had  gone  to  the  premises  in  question, 
where  be  found  the  son.  To  him  he  explained  the  nature 
of  the  declaration,  and  left  a  copy  of  it  with  him.  The 
son  stated  that  his  father  was  not  at  home,  and  would  not 
return  before  midnight.  He  called  the  next  day,  and  saw 
the  wife  of  the  tenant  in  possession.  On  inquiring  of  her 
about  her  husband,  she  stated  that  he  had  gone  out,  but 
she  did  not  know  where. 

Parke,  J. — I  think  the  affidavit  states  enough  to  en- 
title you  to  a  rule  to  shew  cause. 

Rule  nUi  granted. 
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1834. 

in  the  fourth  year  of  the  reion  of  will.  iv. 

Jones  v.  Jacobs, 
Where  •Kuiitif  XN  this  case  the  defendant  had  applied  for  and  obtained 
Wn  given,  lb*  >  rule  requiring  tlie  defendiint  to  give  security  for  coats. 
li^ll^Tnikud  Sureties  for  costs  to  the  aatisfaction  of  the  Master  were 
accordingly  given.  These  sureties  aflenrards  became  in- 
solvent' A  rule  niai  was  obtained  that  fresh  security  for 
costs  might  be  given.  Time  was  uken  by  the  Court  to 
consider  whether  the  application  could  be  granted. 

Parks,  J. — 1  have  consulted  the  other  Judges,  and  we 
areall  of  opinion  that  thisrule  cannot  be  made  absolute.  We 
think,  that,  when  once  the  sureties  for  costs  are  obtained, 
there  is  an  end  of  the  matter;  and,  therefore,  tbat  you 
cannot  obtain  fresh  sureties,  on  the  ground  of  the  pre- 
vious ones  having  become  insolvent.  The  present  mle 
must,  therefore,  be  discharged. 

Rule  discharged. 
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1834. 

CosGRAVE  V.  Evans.  ^    y     ^ 

\jROWDER  moved  for  a  role  to  shew  cause  why  the  a  plaintiff  is 
Master  should  not  review  his  taxation,  on  the  ground  that  ^"^t^^^tn 
he  had  allowed  for  the  attendance  of  several  witnesses  for  *jtendiDce  irom 

.  the  coramence- 

too  long  a  penod.     It  was  a  special  jury  cause,  and  was  mentof  theat- 
tried  at  the  last  Exeter  Assises.     It  did  not  come  on  until  therefore  i^e 
the  fourth  day  of  the  assizes ;  but  the  Master  allowed  for  {JrirHttenLnce 
the  attendance  of  thirty  witnesses  from  the  beginning  of  previoui  to  the 
the  assises,  although  the  practice  had  been,  as  was  sworn 
by  an  old  practitioner,  not  to  take  the  special  juries  until 
the  third  or  fourth  day  of  the  assizes.    This  practice  bad 
prevailed  for  above  thirty  years.     It  was,  therefore,  un- 
necessary for  all  these  witnesses  to  have  been  in  attendance 
until  it  was  probable  the  cause  would  come  on ;  the  allow* 
SDce  for  them  by  the  Master  was  unreasonable*    It  was, 
thereforcj  fit  that  he  should  review  his  taxation. 

Parks,  J. — It  appears  to  me  that  the  Master  has  done 
right  in  allowing  the  costs  of  these  witnesses.  Supposing 
the  Judge,  in  the  exercise  of  his  discretion  at  the  assizes, 
should  think  fit  to  take  the  special  jury  causes  first,  the 
common  juries  not  being  ready,  the  plaintiff  then  might 
be  compelled  to  withdraw  his  record,  or  submit  to  a  non- 
suitj  or  have  a  verdict  against  him  in  consequence  of  the 
witnesses  not  being  in  attendance.  I  do  not  think  an 
attorney  would  do  his  duty  to  his  client  if  he  had  not  all 
his  witnesses  in  attendance  from  the  commencement  of 
the  assises.  The  Master  {Goodrich)  says,  that,  as  it  is 
so  uncertain  at  what  time  the  special  juries  will  be  taken, 
it  is  impossible  for  the  taxing  officers  to  make  any  dis- 
tinction on  that  ground.  These  facts  were  before  the 
Master;  and  I  dare  say  he  has  properly  exercised  his  dis- 
cretion as  to  the  allowance  which  ought  to  be  made  for  the 
attendance  of  those  witnesses. 

Rule  refused. 
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Doe  d,  Moiitlake  v.  Rue. 
.  £jHLE  moved  for  judgment  against  the  casual  ejector. 
The  deponent,  endeavouring  to  effect  the  service,  had 
gone  to  the  premi'^cs  in  question,  but  found  the  (loor 
closed.  He  knocked,  hut  gained  no  admission.  Ha 
looked  through  the  window,  and  saw  the  niece  of  the  ten- 
ant in  [lusbession.  He  again  knocked,  but  could  not  get 
in.  He  then  explained,  through  the  door,  the  nature  anA 
object  of  tlie  service,  and  pasted  the  declaration  against 
the  door,  and  came  away.  Two  conversations  afler^tards 
took  place  between  the  deponent  and  ihc  attorney  of  the 
tenant,  from  which  it  appeared  that  the  declaration  had 
been  brought  to  that  attorney. 

Pakke,  J. — You  may  take  a  rule;  but  not  abBolute  in 
the  fiTEt  instance,  because  it  does  not  appear  that  the  ten- 
nnl  in  poBsession  or  his  wife  v.&a  thtn  in  the  houEf. 

Ilule  nisi  granted. 

Wl^NllAM  V.  FOWLE. 
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JoNRs  V.  Dyer.  *     ^'     ^ 

ArCHBOLD  ar>p\\ed,  on  the  part  of  the  plaintiff,  to  in  executing  a 

'  '^                               *  distringas^  it 

be  allowed  to  enter  an  appearance  for  the  defendant  pur-  is  lufflcient 

soanlto  sect.  3  of  the  2  &  3  Will.  4,  c.  39.     A  distringas  IhSliidta'ke^aii 

bad  been  granted  by  the  Court  against  the  defendant.  |^^  p'JI^pJ',^//" 

When  the  sheriff  proceeded  to  levy  under  the  writ,  he  although  it 

__-^-,_             !<•                                1                   •           rni  •  amounts  to  less 

only  found  2s.  Ca.  worth  of  property  on  the  premises.  1  his  than  40#.;  and, 

amount  he  had  taken.     It  was  necessary  that  this  fact  ^"iJl;,^,^"^^' 

should  be  mentioned  to  the  Court,  as  the  writ  of  distriu"  piainUff  win  be 

entitled  to  en- 

ga$  in  the  notice  attached  to  it  mentioned  the  sum  of  AOs.  ter  an  appear- 
as  having  been  levied  by  the  sheriff.     The  fact  of  only  defendant.* 
is.Qd.  having  been  levied  could  make  no  difference,  as  he 
had  taken  all  that  he  could  find  on  the  premises. 

Parke,  J. — ^You  may  enter  an  appearance  for  the  de- 
fendant. 

Rule  granted. 


Pell  v.  Jackson. 

JM.ILLER  moved  for  a  rule  to  shew  cause  why  the  writ  <*  Liber  is  a 
of  summons  in  this  case  should  not  be  set  aside,  on  the  Icrfprion^onhe 
ground  that  the  form  of  action  was  not  sufficiently  de-  f®""  o^.««^jP" 

^  ^  •'  in  a  wnt  of 

scribed  according  to  the  exigency  of  the  2  &  3  VVilL  4,  c.  39.  tummons. 

The  form  of  summons  given  in  the  schedule  required  that 

the  form  of  action  which  the  plaintiff  had  adopted  should 

be  stated  correctly.  Here,  the  summons  described  it  to  be 

an  action  of  '*  libel.*'   This  was  not  a  sufficient  description 

of  the  cause  of  action.     To  an  unlearned  person  it  might 

not  be  certain  whether  the  proceeding  was  or  was  not  a 

suit  in  the  ecclesiastical  court.     The  form  given  in  the 

schedule  referred  to  the  class  of  action;  but  here,  only  an 

instance  of  that  class  was  given  to  describe  the  nature  of 
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the  suit  wliich  had  been  commenced  agfluist  the  defen- 
dant. He  cited  King  v.  Sk'^ngton  (a),  from  which  it  ap- 
peared that  the  description  of  the  form  of  action  must  be 
strictly  adhered  to. 

Parkc,  J. — The  action  of  hbol  can  only  be  an  action  on 
the  case.  I  think,  if  an  action  "on  promises"  will  do,  an 
action  of"  libel"  will  do.  It  does  not  appear  by  the  act  of 
Parliament  to  be  necessary  that  it  should  be  described  as 
an  action  on  the  case  on  promises.  Here,  it  cannot  be 
any  other  than  an  action  on  the  case.  It  sufficiently  states 
to  the  defendant  the  nature  of  the  action  to  Tvhich  he  hu 
to  appear,  and  that  seems  to  have  been  the  object  of  de- 
scribing the  form  of  action,    1  think,  therefore,  it  will  do. 

Rule  refused. 


Rex  v.  Booker. 
In  order  la «n-    jtETERSDORFF  moved  for  a  certiorari,  and  a  rule 
ditni,i)n>         ^  ahew  cause  why  the  defendant  In  this  case  should  not 

charge  oCfe-         h»  BflmltTml    tn    hail    h^fnr^   »    mnmotpatn   in   tbo   iwiintnr 
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the  ease,  that  he  is  poor,  and  cannot  afford  the  expense  of        1834. 

being  brought  up  to  London  on  a  habeas  corpus  in  order 

to  be  bailed.    You  may  take  your  certiorari^  and  your 

va^tmiif  accordingly. 

Rule  itiWy  accordingly. 


Wells  v.  Secret. 

jBYLES  shewed  cause  against  a  rule  obtained  by  Pe-  ^  gummoDB  to 
tersdorff  to  set  aside  a  judgment  for  irregularity.     The  P^«^  t^^rtX 
alleged  irregularity  was,   that  the  judgment  had  been  of  proceedings, 
signed  too  soon.    The  time  for  pleading  expired  on  the  able  arthe"time 
7th  of  Jamiartff  and,  on  that  day,  a  summons  was  taken  out  |J^*'o^t"on 
to  plead  several  matters,  and  made  returnable  at  eleven  the  dny  after  the 
o'clodL  on  the  8th,  the  hour  at  which  the  Judgment  Office  ing  expires. 
opens.    Afker  eleven  o'clock  on  the  8th,  the  plaintiff's 
attorney,  who  did  not  attend  the  summons,  signed  judg- 
ment.     He  contended  that  the  judgment  was  regular,  as 
the  summons  to  plead  several  matters  could  not  be  a  stay 
of  the  plaintiff's  proceedings  when  the  time  for  pleading 
was  out 

Parke,  J. — The  only  point  in  the  case  is,  whether  the 
summons  to  plead  several  matters,  returnable  at  eleven 
o'clock  on  the  day  after  the  time  for  pleading  has  expired, 
is  a  stay  of  proceedings  when  the  clock  strikes  eleven,  that 
being  the  hour  at  which  the  Judgment  Office  opens.  In 
case  of  obtaining  time  to  plead,  it  would  operate  as  a  stay 
of  proceedings.  The  question,  theif^fore,  is  decided,  un- 
less there  is  a  difference  between  a  summons  foi^  time  to 
plead,  and  a  summons  to  plead  several  matters. 

Bf/les. — The  defendant  took  out  no  summons  for  time 
to  plead,  but  merely  a  summons  to  plead  several  matters. 
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It »  true,  that,  in  the  summons  to  pleiit]  several  matters, 
there  are  the  words,  "  and  why  in  the  meantime  proceed- 
ings should  not  be  stayed."  Those  words,  however,  might 
he  discarded  as  surplusage,  as  they  are  mere  words  of  form, 
introduced  into  t)ie  summons,  which  could  not  entitle  the 
defendant  to  a  stay  of  proceedings  if  he  were  not  other- 
wise entitled  tu  it. 

Parke,  J. — Is  not  the  effect  of  this  summons  the  same 
as  if  the  defendant  had  taken  out  two  summonses,  one  to 
plead  several  matters,  and  the  other  for  further  time  to 
plead?  It  appears  to  me  to  be  the  same  in  substance  as 
two  summonses.  It  iiaving  been  made  returnable  at  eleven 
o'clock  on  the  day  after  that  on  which  the  time  for  plead- 
ing expired,  it  operated  as  a  stay  of  proceedings  when 
that  hour  struck.  The  plainlifT,  therefore,  had  no  right  to 
sign  judgment  after  eleven  o'clock,  the  Judgment  Office 
not  opening  till  tiien.  The  judgment,  therefore,  must  be 
set  aside,  without  costs,  as  there  was  some  nicety  in  the 
point  (o). 

Rule  absolute,  without  costs. 

(a)  Mr.  Tidti,  in  llic  9lh  edition  (ilinj;  common  bsil,  &c.,  it  (rill 
of  In*  Practice,  p.  4/0,   has   this      not  in  general  operate  as  a  ttay  of 
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purpose.   The  rule  directed  that  it  should  be  delivered  to         ld34. 
the  plaintiff,  his  attorney^  or  agent.     The  demand^  how-       e^T^^ 
ever,  was  made  by  a  clerk  to  the  plaintiff's  attorney.  The     Fortbscub. 
question  was,  therefore,  whether  disobedience  to  such  a 
demand  would  subject  the  attorney  to  an  attachment  as 
for  a  contempt. 

Parke^  J. — ^That  will  not  do.  The  rule  is  to  deliver  up 
the  bond  to  the  plaintiff,  his  attorney,  or  agent  A  demand 
should  therefore  have  been  made  by  one  of  those  three 
persons,  in  order  to  bring  the  attorney  into  contempt. 
Here  the  demand  was  made  by  the  attorney's  clerk,  who 
is  not  entitled  to  receive  it  from  him.  Nor  is  the  attorney 
bound  to  dehver  it  to  him.  The  attorney,  therefore,  by  not 
delivering  it  on  such  a  demand,  is  not  guilty  of  a  contempt, 
and  b  therefore  not  liable  to  an  attachment. 

Rule  refused. 


Doe  d,  Visger  r.  Roe. 

JL  HEOBALD  moved  fur  a  judgment  against  the  casual  serticein 
ejector.  The  deponent,  who  made  the  affidavit  on  which  *J«^'"«"^- 
be  moved,  had  gone  to  the  premises  and  seen  the  te- 
nant in  possession.  He  offered  the  declaration  to  the 
tenant,  who  refused  to  take  it.  He  then  laid  it  on  a  chair 
in  the  room,  and  explained  the  nature  and  object  of  the 
service.  The  tenant  then  left  the  room,  stating  that  he 
would  not  take  any  paper  from  the  deponent,  or  any  other 
person  on  the  part  of  the  lessor  of  the  plaintiff. 

Parrb,  J. — That  will  do;  you  may  take  your  rule. 

Rule  granted. 

VOL.  II.  11  u  D.  p.  c. 


^^^^^^^      CASES  IN  THE  PRACTICE  COUR' 


Ex  parte  Philcox. 

riDsitnniffT  c/.  ff/Z>L//lj1/5' Dioved  to  re-adniit  an  attorney  witliottt 

broad  during  payment  of  fine  or  arrears  of  duty.     The  attorney  had 

fHrh°iit  hi*  dticontinued  to  lake  out  his  certificate  for  four  years,  and 

loi  uVenout  during  that  period  he  had  not  practised  in  this  country, 

le  may  be  r^  ftUbouith  he  had  practised  abroad. 

iimilKd  «Ull. 

"t^  "'^^^^  PaBkb,  J.— That  is  sufficient  to  entitle  him  to  rc-admis- 
sion  without  payment  of  arrears  of  duty  or  fine.  The  act 
only  apphcs  to  practising  in  this  country.  Let  him  be  re- 
admilted,  therefore,  without  paying  any  fine  or  arrears  of 
duty. 

Re-admitted  accordingly. 


Wilson  v.  Bacon  and  Others. 
AUtr  ■  inpw  «f  Jn ANSEL  moved  for  a  rule  to  shew  cause  why  the  de- 
iDo  ]ate  lo  ob-  f«ndant  should  not  be  discharged  out  of  custody,  on  the 
cor.  adinihfa.,  ground  that  the  habeas  corpus  ad  saiis/acieadHm,  on  which 
d"f°'da'V''*  ^*  **'  charged  in  execution,  waa  not  indorsed  with  the 
charged  in  11-^  Itgniber  roU.     A  judgment  was  obtained  against  the  de- 
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White  r.  Western.  ""    »    ^ 

jJOWLING  moved  for  a  distringas. — ^The  affidavit  in  Xheattemptt 
support  of  his  motion  stated  that  three  calls  had  been  made,  moMTTn^rder* 
and  the  two  latter,  pursuant  to  appointments,  together  with  ^^^^^^^^ 
the  requisite  explanation.    The  copy  of  the  summons  was  »>de  in  the 
left  at  the  third  call;  eight  days  had  elapsed  since  then,  appear  that  the 
md  no  appearance  had  been  entered.    It  was  clear  from  ^^L^ 
the  affidavit  that  the  defendant  was  keeping  out  of  the  ingoutofthe 
way  to  avoid  service  of  the  process ;  and  the  only  pecu- 
liarity in  the  case  was,  that  the  two  latter  calls  had  been 
made  on  the  same  day. 

Parkb,  J. — That  is  of  no  consequence.  It  is  only  ne- 
cessary to  shew,  that,  when  the  calls  are  made,  the  de- 
fendant is  keeping  out  of  the  way. 

Rule  granted* 


Ex  parte  Jones. 

iStEER  applied  to  re-admit  an  attorney,  if,  on  the  state-  ^'('bere  an  at- 
ment  of  circumstances,  it  should  appear  necessary  that  he  admmedTbut 
should  be  re-admitted.     He  had  been  admitted  already  o"hi7wiSfi-° 
for  more  than  a  year,  but  had  never  taken  out  his  certifi-  ca<e*  be  u  enti- 
cate,  nor  had  he  practised.     He  had  given  the  usual  no-  out  without  i#> 
tices  previous  to  re-admission;  and  the  application  now  *  "" 
waSf  that  he  should  be  re-admitted  if  the  Court  should  be 
of  opinion  that  re-admission  was  necessary.    He  contended 
that  re-admission  was  unnecessary ;  for  the  rule  of  Court 
only  contemplated  the  case  of  attornies  who  had  been  ad- 
mitted, taken  out  their  certificate,  and  afterwards  ceased 
to  take  it  out. 

Parke,  J.,  (after  referring  to  Master  Chapman). — It 
appears  to  me  that  he  requires  no  re-admission ;  the  rule 

II  H^ 
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only  applies  to  those  cases  in  vbich  an  attorney  has  taken 
out  his  certificate  after  admission,' and  then  ceased  to  take 
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Butt  moved  to  enter  up  judgment  on  an  old  warrant 
,  of  attorney.  The  affidavit  on  vhich  he  moved  stated,  that 
the  defendant  was  seen  alive  in  September  last,  in  the  year 
18S3,  in  the  West  Indies,  and  that  it  was  beUeved  that  he 
was  still  living,  and  on  service  there. 

Fakke,  J. — I  think  that  will  do,  as,  from  the  distance 
no  one  can  make  an  affidavit  of  hia  being  alive  within  the 
tern),  nor  can  you  receive  a  letter  from  him  dated  within 
the  term.  You  may,  therefore,  take  a  rule  for  judgment, 
and,  if  it  turns  out  that  he  was  not  alive  within  the  term, 
his  representative  may  apply  to  set  it  aside. 

Rule  granted. 
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Shephard  t?.  Halls.  "^    v  ■  ^ 

iStEER  moved  for  a  rule  to  shew  cause  why  the  da-  Whereapiain- 
mages  sustained  by  the  plaintiff,  in  consequence  of  the  ajudgmem  non 
trespasses  stated  in  the  declaration,  should  not  be  entered  j**?""?*  ^^'' 

*  '  dtctOt  he  may 

for  5i,  or  why  a  writ  of  inquiry  should  not  issue,  in  order  execute  a  writ 

,  T  .  o  1    oHnquiry  to  as- 

to  assess  the  amount.     It  was  an  action  of  trespass,  and  seu  his  da- 
the  defendant  pleaded  two  special  pleas  of  justification,  "^if^he^"' 
without  the  general  issue.     At  the  trial,  a  general  verdict  ^°"^* 
was  found  for  the  defendant.     Afterwards,  on  application 
to  the  Court,  judgment  was  given  for  the  plaintiff  non 
obstante  veredicto.     The  plaintiff,  therefore,  was  entitled 
to  some  damages;  and  he  applied  to  the  defendant  to  be 
allowed  to  enter  liis  damages  at  5/.,  as  that  was  the  sum 
the  plaintiff  had  paid  to  redeem  his  goods  when  seized  and 
carried  away,  at  the  time  the  trespass  was  committed. 

Parke,  J. — The  defendant  is  not  bound  to  consent  to 
your  entering  your  judgment  for  that  amount;  but,  if  he 
will  not  consent  that  you  should  do  so,  you  require  no 
leave  of  the  Court  to  execute  a  writ  of  inquiry.  As  you 
have  got  judgment  non  obstante  veredicto ^  you  are  entitled 
to  execute  your  writ,  you  having,  in  fact,  judgment  on 
all  the  pleas.  If  any  of  the  pleas  had  been  good,  the  de- 
fendant would  have  been  entitled  to  retain  his  verdict  on 
them;  and  there  must  have  been  a  venire  de  novo.  If  the 
defendant  will  not  pay  the  51,  you  may  have  your  writ  of 
inquiry  without  applying  to  the  Court. 

Rule  refused. 
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1 


-[■  T  —  Levy  r.  Chamfkeys. 

wtiereasherir  X  HIS  was  ft  sheriff's  rule,  obtained  under  the  1  &  2 

goodTundtr a  Hi//.  4,  c,  58,  s.  (!,  requiring  the  execution  creditor  and 

j!./d.,  ondii  claimant  under  a  bill  of  sale  to  appear  before  the  Court, 

ii  pui  in  bf  to  abide  such  order  as  shall  be  made  for  the  adjustment  of 

he  ii  noi  bouni  their  respective  claims. 

thesieeuiion  Huldnnson  appeared  on  behalf  of  the  execution  cr^ 

crediior,  but  ..  ,  ,,,.,.  .  .  . 

may  obiiiii  r«*  oitor,  and  Stated  that  \\\s  client  was  ready  to  give  the 
i"i"3" Hw. \  "heriff  an  indemnity,  so  that  the  question  might  be  tried 
c. 58. i.e.  without  any  injury  or  expense  to  that  officer.     This  in- 

demnity, however,  the  sheriff  had  thought  proper  to  re> 
fuse;  because,  as  he  said,  it  would  not  be  aafe  for  bim  to 
accept  the  indemnity. 

HoU  appeared  on  the  part  of  the  sheriff;  and  contended 
that  the  sheriff  was  not  bound  to  accept  on  indemnity, 
but  was  entitled  [o  be  protected  by  the  Court,  under  the 
Interpleader  Act,  notwithstanding  his  refusal. 

Wighimaii  appeared  on  the  part  of  the  holder  of  the 
bill  of  Bale. 
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Ex  parte  Crisp.  ^    ^     ^ 

JidRLE  shewed  cause  axrainst  a  rule  requiring  a  Mr.  Pul-  An  attorney 
mer,  an  attorney,  to  deliver  up  the  will  of  a  person  named  wui  has  been 
Ehdson,  deceased,  to  a  woman  named  Crisp.     The  afii-  thnMutor  will 
davit  on  which  the  motion  was  obtained  stated  that  Mrs.  not  be  compelled 

to  dellTcr  it  up 

Crisp  had  lived  several  years  with  the  deceased,  previous  to  the  sole  le- 
to  his  death,  in  the  capacity  of  housekeeper;  and  that  by 
his  will  he  appointed  her  sole  legatee  of  all  his  property. 
After  his  death  his  son  took  out  administration,  and  turned 
her  out  of  the  house.  The  will  of  the  decased  was  left; 
in  the  hands  of  Mr,  Pulmer,  the  attorney;  and  the  object 
of  the  application  was  to  obtain  possession  of  this  will,  in 
order  that  it  might  be  proved  in  the  Ecclesiastical  Cou>t. 
In  answer  to  this  application,  it  was  sworn  by  Mr.  Pulmer, 
that,  shortly  before  the  death  of  the  testator,  the  will  was 
given  by  the  latter  to  him  for  the  purpose  of  being  de- 
stroyed. Mr.  Pnlmer  accordingly  took  the  will  home  with 
him;  but,  before  he  had  destroyed  it,  he  heard  of  the  tes* 
tator's  death ;  he  then  drew  his  pen  across  the  will,  and 
retained  possession  of  it.  Since  that,  the  will  had  been 
demanded  of  him  by  Mrs.  Crisp;  but,  not  conceiving  that 
she  had  a  claim  to  it  which  he  could  recognise,  he  had  re- 
fused to  deliver  it  to  her.  He  was  at  all  times  ready  to 
shew  it;  but  no  request  for  that  purpose  had  ever  been 
made.  The  character  of  attorney  and  client,  or  any  pri* 
vity  of  any  kind,  never  existed  between  her  and  Mr.  Pul- 
mer;  and  therefore  the  Court  had  no  authority  to  interfere 
to  compel  him  to  deliver  up  the  will. 

Wighimanf  in  support  of  the  rule,  contended  that  Mr. 
Pulmer  was  employed  in  this  matter,  because  he  was  an 
attorney;  and,  therefore,  that  it  came  within  the  principle 
of  the  case  of  Re  Aitkin  (a). 

(a)  4  B.  &  Aid.  47. 
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Parkb,  J. — This  will  never  came  into  tbe  hands  of  Mr. 
Pmlmer  in  his  character  of  attorney.  The  testator  might 
hsTe  delivered  his  will,  for  the  purpose  of  its  destruction, 
into  the  hands  of  any  one,  as  well  as  of  an  attorney. 
Again,  there  is  nothing  like  the  relation  of  attorney  and 
client  between  Mrs.  Crisp  and  Mr.  Pulmer,  I  think, 
therefore,  that  it  was  not  his  duty  to  deliver  it  up  to  her. 
It  appears,  that  the  testator  having  delivered  the  will  with 
directions  to  destroy  it,  he  took  it  home  with  him  for  that 
purpose ;  but,  hearing  of  the  testator's  death,  he  merely 
drew  bis  pen  across  it.  The  proper  course  is  this,  that 
you  must  establish  the  will  in  the  Ecclesiastical  Court,  be- 
fore you  can  do  any  thing  on  it.  The  present  rule  must, 
therefore,  be  discharged ;  and  Mr.  Pulmer  will  undertake 
to  shew  the  will  to  Mrs.  Crisp.  That  is  more  than  she  is 
entitledto  obtain.  Mr.  Palmer  was  not  bound  to  deliver 
it  up,  or  to  shew  it,  because  there  was  no  relation  of  at- 
torney and  client  between  him  and  her.  The  Court  never 
interferes,  except  where  there  is  the  relation  of  attorney 
and  client.  Here,  there  was  no  such  relation.  The  rule 
must  also  be  discharged  with  costs;  because  she  might 
have  obtained  all  elie  has  got  now  on  coming  to  the  Court, 
by  merely  applying  to  Mr.  Pulmer  to  be  allowed  to  see  it. 
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ttfUCf  with  seyeral  pleas  of  justification.  At  the  trials  the  1834. 
jury  found  for  the  defendant  on  the  plea  of  the  general 
issue,  and  no  evidence  was  given  on  either  side  with  re- 
spect to  the  pleas  of  justification.  The  poslea  was  indorsed 
thus — *'  Verdict  for  the  defendant  on  the  general  issue, 
and  for  the  plaintiff  on  the  other  issues."  The  Master 
(Goodrich)  taxed  the  plaintiff  his  costs  of  the  pleadings 
on  the  justifications,  and  of  the  witnesses  who  were  in  at- 
tendance with  respect  to  them,  on  the  statute  of  the  4  &  5 
Anne,  c.  16,  s.  5,  on  the  ground  that  the  Judge  at  Nisi 
PriuM  had  not  certified  that  the  defbndant  had  probable 
cause  for  his  pleas.  This  taxation  was  incorrect,  because, 
88  a  verdict  was  found  for  the  defendant  on  a  plea  which 
went  to  the  whole  cause  of  action,  he  was  entitled  to  the 
general  costs  of  the  cause,  and  the  plaintiff  to  none.  If 
the  plaintiff  is  entitled  to  any  thing,  it  is  only  to  the  costs 
of  the  pleadings.  The  Master  taxed  the  defendant  his 
costs  at  79/.,  and  the  plaintiff's  at  71/.  With  respect  to 
the  costs  of  several  pleas,  it  is  provided  by  the  4  &  5 
AxnCf  c.  16,  s.  5,  as  to  double  pleading,  '' That  if  any 
such  matter  shall  upon  a  demurrer  joined  be  judged  in- 
sufficient, costs  shall  be  given  at  the  discretion  of  the 
Court,  or,  if  a  verdict  shall  be  found  upon  any  issue  in  the 
said  cause  for  the  plaintiff  or  demandant,  costs  shall  be  also 
given  in  like  manner,  unless  the  Judge  who  tried  the  said 
issue  shall  certify  that  the  said  defendant,  or  tenant,  or 
plaintiff  in  replevin,  had  a  probable  cause  to  plead  such 
matter,  which  upon  the  said  issue  shall  be  found  against 
bim.^  In  order,  therefore,  for  us  to  have  prevented  the 
plaintiff  from  obtaining  costs  on  these  pleas,  the  verdict 
on  them  being  for  the  plaintiff,  we  must  have  obtained  the 
certificate  of  the  Judge  at  the  trial  that  we  had  probable 
cause  for  pleading  them.  But  there  was  no  evidence  given 
on  those  pleas,  and  consequently  no  certificate  could  be 
obtained. 


CUT  sum. 
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Parks,  J. — You  might  have  iosUted  on  going  on  (o  try 
the  pleu  of  justification,  for  you  were  entitled  to  have 
them  tried.  The  plaintiff  would  be  entitled  to  the  costs 
of  the  issues  found  for  him,  be  being  entitled  to  sign  judg- 
ment upon  them.  It  is  one  of  the  conditions  on  which 
a  party  is  allowed  to  plead  double,  that  the  costs  of  the 
special  pleas  shall  be  in  the  discretion  of  the  Court,  or 
Judge  at  Nui  Priiu.  It  is  perfectly  fair  that  the  plain- 
tiff ahould  have  the  costs  of  those  issues  which  are  found 
for  him.  The  defendant  puts  the  plaintiff  to  expense  by 
hit  pleas  of  justification,  and,  therefore,  he  ought  to  in- 
demnify the  plaintiff  for  all  the  costs  which  he  incurs  both 
of  witnesses  and  pleadings.  The  Master,  of  course,  pro- 
•eeds  according  to  the  poitea,  and  taxes  the  plaintifr  his 
costs  on  the  issues  found  for  him ;  and  the  practice  of  late 
year*  has  been  to  tax  him  not  only  the  costs  of  the  plead- 
ings, but  of  the  witnesses. 

FaUett  cited  Vivian  v.  Blake  and  Oiker*(a),  which  was 
an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's free  fishery  in  A.,  and  also  in  B.,  and  also  in  A.  and 
B.  The  first  plea  was  not  guilty,  and  the  second  that  the 
■aid  free  fisheries  were  parcel  of  a  navigable  harbour,  ficc, 
1  to  all  the  king's  subjecta.     The  replicatioi 
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£$§9  the  defendant  pleadedi  first,  not  guilty;  secondly,  a  1834. 
rigbt  of  coBsinon ;  thirdly,  a  right  of  way.  The  plaintiff 
took  iasue  on  the  plea  of  not  guilty,  and  traversed  the 
rights  of  common  and  of  way ;  and  new  assigned  to  the 
second  and  third  pleas,  that  the  defendant  on  other  occa- 
•ions,  and  for  other  purposes  than  those  mentioned  in  the 
•pecial  pleas,  committed  the  trespasses  complained  of.  De- 
fimdant  in  his  rejoinder  took  issue  upon  the  traverse  of 
the  right  of  common,  and  right  of  way;  and  withdrew  the 
plea  of  not  guilty,  so  far  as  it  related  to  the  trespasses 
newly  assigned,  and  suffered  judgment  by  default  to  the 
new  asrignment.  At  the  trial,  the  issue  on  one  of  the  spe- 
cial pleas  was  found  for  the  defendant,  and  the  jury  as- 
sessed the  plaintiff's  damages  on  the  new  assignment 
at  5/.:  Held,  that  the  defendant  was  entitled  to  the  costs 
of  the  triaL 

Parks,  J. — I  am  aware  of  those  cases,  and  I  know  the 
matter  was  very  much  considered  by  the  Court  in  the  case 
of  the  Duke  of  Newcastle  v.  Green  (a).  There  the  defen- 
dant put  no  less  than  thirty-five  special  pleas  on  the  record, 
besides  the  general  issue.  The  general  issue  was  found 
for  the  defendant,  and  the  Duke  had  a  verdict  on  all  the 
special  pleas.  There  it  was  held  that  the  Duke  was  en- 
titled to  the  costs  of  the  pleadings,  and  of  the  witnesses 
in  support  of  them.  His  costs  exceeded  those  of  the  de- 
fendant. As  to  the  costs  of  the  pleading  and  the  costs  of 
the  witnesses  being  distinguished,  there  can  be  no  reason 
for  so  doing.  If  the  plaintiff  is  entitled  to  the  costs  of  the 
pleadings,  why  should  he  not  be  entitled  to  the  costs  of 
the  witnesses  in  support  of  them  ?  The  necessity  of  bring- 
ing them  is  caused  by  the  manner  in  which  the  defendant 
pleads. 

Fotteit  cited  Other  v.  Calvert  (6),  in  which  it  was  de- 

(«)  Not  reported.  (6)  8  J.  B.  Moore,  239  j  1  Biug.  276. 
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taded,  that  where  costs  in  the  cause  are  adjudged  to  the 
defendant,  and  to  the  plaintiff  costs  on  the  issues  found 
for  him,  the  costs  of  the  issues,  except  in  replevin,  include 
onl;  the  costs  of  pleadings. 

Parke,  J. — I  know  it  was  so  decided  in  that  case;  but 
I  have  considered  the  matter  very  much,  and  I  think  that 
the  plaintiff  having  been  put  to  expense  by  the  variety  of 
pleas,  it  is  only  fair  that  he  should  be  re-imbursed  all  the 
expenses  to  which  he  has  been  put.  That  was  the  prin- 
aple  acted  on  in  the  case  of  the  Duke  of  NevKcutle.  You 
will  therefore  take  no  rule. 

Rule  refused. 


FiaH  p.  Palmer. 
If  a  plaintiff  ./ll^AT'/A^  shewed  Cause  against  a  rule  nist  for  setting 
writ  of  sum-  aude  B  declaration,  and  the  notice  thereof,  on  the  ground 
no  "declare""  of  if«g«'*"ty-  He  took  a  preliminary  objection,  that  the 
against  the  de-  application  to  Set  aside  these  proceedings  was  too  late. 
eight  clays  Bfter  If  it  was  any  irregularity,  it  had  occurred  on  the  7th  of 
^^li^7o(\-u'    November,  and  the  application  on  the  ground  of  it  was 
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by  the  defendant  that  the  plaintiff  had  no  right  to  those  1834. 
costs :  be  was,  however,  clearly  entitled  to  them,  as,  al- 
though the  defendant  was  not  obliged  to  appear  before 
the  8th  day,  the  plaintiff  had  a  right  to  declare  de  bene 
esse,  according  to  the  directions  of  the  rule  10  Reg.  Gen. 
r.  T.  1  Witt.  4.  By  that  rule  it  was  provided, ''  That  no 
declaration  de  bene  esse  shall  be  delivered  until  the  ex- 
piration of  six  days  from  the  service  of  the  process,  in  the 
case  of  process  which  is  not  bailable,  or  until  the  expira- 
tion of  six  days  from  the  time  of  the  arrest,  in  case  of 
bailable  process;  and  such  six  days  shall  be  reckoned  in- 
clusive of  the  day  of  such  service  or  arrest."  Here,  the 
plaintiff  not  having  declared  until  the  seventh  day,  was 
quite  regular. 

Cotiingham,  in  support  of  the  rule,  contended,  that  the 
plaintiff  had  no  right  to  declare  efe  bene  esse  on  service- 
able process,  since  the  passing  of  the  Uniformity  of  Pro- 
cess Act  On  referring  to  the  form  of  the  summons,  it 
was  clear  that  the  plaintiff  had  no  right  to  declare  before 
the  ninth  day.  He  having  declared  before  that  day,  he 
was  not  entitled  to  the  costs  of  his  declaration.  The  sum- 
mons required  the  defendant  within  eight  days  after  the 
service  of  the  writ,  inclusive  of  the  day  of  such  service^ 
to  appear  in  the  cause.  The  plaintiff,  therefore,  had  no 
right  to  proceed  until  after  the  eighth  day.  He  would, 
therefore,  have  no  right  to  declare  until  the  ninth,  as  the 
summons  was  served  on  the  first.  As  he  had  thought 
proper  to  declare  on  the  seventh,  he  was  not  entitled  to 
the  costs  of  the  declaration. 

Parke,  J.  (having  referred  to  Master  Goodrich). — He 
certainly  had  no  right  to  declare  before  the  expiration  of 
the  eight  days ;  and,  therefore,  he  is  not  entitled  to  the 
costs  of  the  declaration. 
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1834.  itartim  then  snggested,  that  it  appeared,  from  bU  affi- 

daviti  that  more  coats  than  those  paid  by  the  defendant 
c.  vere  due  to  the  plaintiff. 

P*LMEB.  "^ 

On  this  anggestion,  it  was  referred  to  the  Master  to 
aaeerlain  what  further  costs,  if  any,  were  dae  to  the 
plaintiff. 


Beck  v.  Young. 
affidavit  of    ArCHBOLD  shewed  cause  against  a  rule  for  discharg- 
'ih<^  signer    >ng  *^^  defendant  out  of  the  custody  of  the  Marshal  6n 
irregularity,  on  entering  a  common  appearance.     The  af- 
iiie  2  H'iiu  fidavit,  on  which  the  application  was  made,  stated  that  the 
defendant  was  arrested  on  the  SSnd  of  November,  oa  a 
writ  of  capias,  for  the  sum  of  S5/.  13<.  8ff.,  and  bad  re- 
mained in  prison  ever  since.     The  objection  to  the  arreat 
waB,  that  the  affidavit  of  debt  was  sworn  before  the  signer 
of  the  bills  of  Middlesex,  before  the  2  Will.  4,  e.  S9, 
cane  into  operation;  and  tlie  capiat  issued,  od  the  affi- 
davit so  taken,  after  it  was  in  force.     He  cited  Rodweli 
T.  Chapman  (a),  in  which  it  was  held,  that  if  a  writ  of 
capias  be  isauctl  into  one  county  on    an  affidavit  of  debt. 


ofilie  bills  oT 
Middli 


HILARY  TERM,  4  WILL.  IV.  4<>3 

of  debt  should  be  made.    The  present  rule  must,  there-        1934. 
fore,  be  discharged. 

ChandlcMM^  in  support  of  the  rule,  referred  to  the  words 
of  the  12  Geo.  1,  c.  iSd,  a.  2,  which  provides  that  the  af- 
fidavit of  debt  shall  be  sworn  before  certain  persons  there 
mentioiied,  or ''  before  the  officer  who  issues  the  process,  or 
Us  deputy."  The  signer  of  the  bills  of  Middlesex  had  not, 
before  or  since  the  new  Process  Act,  any  authority  to  issue 
a  capias^  and  therefore  was  not,  at  the  time  the  affidavit  was 
made,  an  officer  to  issue  such  process;  consequently,  an 
aflUlavit  sworn  before  him  could  not  support  the  writ.  He 
cited  DaUou  v.  Barnes  (a),  wherein  it  was  held  that  a  spe- 
cial capias  issued  on  an  affidavit  sworn  at  the  Bill  of  Mid- 
Hesex  Office  was  irregular ;  and  Anderson  v.  Hayman  (6), 
where,  on  an  affidavit  sworn  before  and  filed  with  the 
filacer  for  Devon,  a  capias  ad  respondendum  issued  to  the 
iherifir  of  that  county  against  the  defendant,  who,  not 
being  found  there,  an  office  copy  of  the  affidavit  was  filed 
with  the  filacer  for  London,  on  which  another  capias  is- 
sued, directed  to  the  sheriff  of  London,  under  which  the 
defendant  was  arrested;  the  Court  there  held  that  this 
was  irregular,  as  an  affidavit  should  have  been  sworn  be- 
fore the  filacer  in  London,  On  the  authority  of  these 
cases  be  submitted  that  the  present  rule  must  be  made 

absolute* 

Cur.  adv.  vuli, 

Parke,  J. — The  affidavit  made  before  the  signer  of  the  * 
bills  of  Middlesex,  who  had  not  power  to  issue  a  capias, 
cannot  be  made  the  ground  of  suing  out  such  a  writ.  The 
present  rule  must,  therefore,  be  made  absolute  for  setting 
aside  the  arrest. 

Rule  absolute. 

(«)  1  M.  &  Scl.  230.  (6)  2  J.  B.  Moore,  192. 
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Farhcombe  r.  Kent. 

\^HANDLESS  shewed  cause  against  a  rule  niai  for  set- 
ting aside  ^fi.fa.,  and  a  testatum  Ji.fa.  founded  thereon, 
issued  into  the  county  oi  Surrey,  against  the  gpods  of  the 
defendant. 

It  appeared,  from  the  affidavits,  that  the  defendant  had 
been  charged  in  execution  in  Hilary  Term,  1833,  and  had 
died  in  execution  on  the  3tst  of  July  in  that  year.  After 
bis  death,  a  writ  of  ^.  fa,,  under  the  21  Jac.  1,  c.  24, 
s,  S,  was  issued  into  the  county  of  Middlesex,  in  which  the 
venue  was  lud,  tested  on  the  first  day  of  the  previofis 
Trittittf  Term,  and  made  returnable  on  the  last  day  of  the 
same  term.  This  writ  was  returned  nulla  bona  by  the 
plaintiff*a  attorney.  A  testatum  Ji.  fa,  was  then  issued, 
tested  on  the  last  day  of  Trinity  Term,  and  returnable 
on  the  first  day  of  Michaelmas  Term,  and  directed  to  the 
sheriff  of  ^Hrr£^.  Under  this  writ  the  sheriff  seized  cer- 
tain goods  belonging  to  the  defendant's  estate.  The  pre- 
sent rule  was  then  obtained  to  set  aside  the  writ  otJLfa. 
and  testatum  Ji.fa.  The  objections  to  the  writ  of  ^  fa. 
veTe,first,  that  it  was  tested  and  returnable  during  a  pe- 
'  riod  when  the  defendant  was  in  execution,  and,  secondly. 
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tiff  took  out  a  Ji.fa.^  returnable  the  same  last  day,  to  war*  1834. 
rant  a  testaiwn.  And,  per  Curiam,  it  was  well;  for, 
though  the  defendant  has  four  days  after  the  return  of  the 
second  scL/a.  to  plead,  yet  that  is  a  favour  to  him;  when 
he  does  not  plead,  the  judgment  is  of  the  day  of  the  re- 
turn of  the  second  sci./a.;  and  he  may  very  well  takeout 

a  Jim  /a.  after^  to  warrant  the  testatum.^  In  that  case 
alsoy  **  the  secondary  remembered  a  case  where  a  Ji.  fa. 
was  returnable  before  the  judgment  affirmed,  and  held  good 
in  favour  of  execution  to  warrant  a  iesiaiumJ^  By  analogy  to 
this  case^  it  is  clear  that  the  plaintiff  might  at  any  time 
sue  out  a  ^.  fa.  in  order  to  warrant  the  testatum.  As  to 
the  second  objection,  that  the  fi.  fa.  was  returned  by  the 
attorney  instead  of  the  sheriff,  it  was  decided,  in  Palmet 
9.  Price  (a),  that  process  whereon  to  ground  a  testatum  is 
returned  by  the  attorney  of  course.  Next,  with  respect 
to  the  objection  to  the  testatum  Ji.  fa.  The  Court  has 
power  to  issue  an  original  fi.  fa.  into  any  county  foreign 
to  that  in  which  the  venue  is  laid«  This  is  clear  from  a 
case  in  Dyer,  16S  (b),  where  it  was  held,  that,  if  the  de- 
fendant has  lands  in  several  counties,  the  plaintiff  may 
have  several  elegits  for  the  whole  debt  into  each  county, 
and  which  was  adjudged  upon  a  case  cited  from  the  Year 
Books  as  to  a^.  fa. 

Parke,  J. — ^There  is  no  doubt  upon  that  point. 

Chandless. — If  then  the  Court  has  power  to  issue  an 
oiipnal^.  fa.  into  a  foreign  county,  the  testatum,  which 
must  be  founded  on  a  previous^. yb.,  can  only  be  void  on 
the  ground  of  variance  from  the  record  on  which  it 
purported  to  be  issued.  Here,  however,  there  would  be 
no  variance,  because,  on  the  roll  it  would  appear  that 
there  was  &fLfa.,  although  that  might  be  an  invalid  one. 
He  cited  Goodyere  v.  Ince  (b).     In  that  case,  error  was 

(«}  2  Salk.  589.  (6)  Cro.  Jac.  ^6. 

VOL.  II.  II  D.  F.  C. 


CASES  IN  THE  PRACTICE  COURT,    B.  B. 

brought  in  the  Exchequer,  "  for  that  whereas  the  defen- 
duit  recovered  in  the  Common  Plea*  damages  in  a  debt 
of  100/.  y  the  plainlifif  thereupon  had  an  elegit  into  the 
county  of  Lancaster,  which  mentioned  that  another  elegit 
isBuedbeforeintoXoRt/on,  and  wasreturnednJAi// and,  upon 
a  tetiatum  est,  it  was  commanded  to  extend  aU  the  goods 
and  land,  &c.,  and  thereupon  the  aheriff*  returned  that 
he  took  a  lease  for  years  of  tithe,  which  he  delivered  to 
the  plaintiff  as  bona  et  catalla  sua,  for  the  said  debt.  The 
error  assigned  was,  that  this  writ  was  with  a  testatum,- 
whereas  there  was  not  any  writ  before  awarded  into  Lon- 
don." There,  the  Court  held,  that,  a«  there  was  not  any 
writ  before  awarded,  it  was  error,  on  the  ground  that  the 
elegit  stated  such  former  writ,  not  on  the  ground  that  an 
elegit  could  not,  without  such  former  writ,  have  been  issued 
into  the  county  of  Lancaster.  But,  in  the  present  case,  a 
previous  writ  was  awarded,  issued,  and  returned.  So,  in 
the  Iaat>cited  case,  the  want  of  a  previously  issued  writ 
was  the  only  objection;  and,  as  in  the  present  no  such 
defect  existed,  the  present  proceeding  must  be  taken  to 
he  regular.   The  rule  must  therefore  be  discharged. 


B.  V.  Richards,  and  Mansel,  in  support  of  the  role. — 
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lifedme  of  the  defendant^  and  while  he  was  in  execution^  1^^* 

and  is  theiefore  void^  it  cannot  support  a  testatum.  farncombe 


Pabke»  J* — ^In  ordinary  cases,  the  Ji,  fa.  may  be  issued 
il  any  time  in  order  to  warrant  the  testatum.  The  only 
qoestion  ia,  whetberi  this^.ya.  being  void,  it  will  warrant 
the  testatum.  As  to  the  JL  fa.  having  been  returned  by 
the  attomeyj  that  is  of  no  consequence,  as  it  appears  to 
be  the  practice  now  for  attornies  to  return  it,  instead  of  its 
being  returned  by  the  sheriff  (a). 

Cur.  adv.  vult. 

Paeke,  J. — It  appears,  that,  in  this  case,  the  defen- 
dant died  on  the  31st  Jtdy^  1833,  in  execution,  at  the 
suit  of  the  plaintiff,  on  a  judgment  signed  during  the  life- 
time of  the  deceased.  The  plaintiff  had,  consequently,  a 
right  to  proceed  under  21  Jac.  1,  c.  24,  s.  2,  against  the 
lands  and  goods  of  the  deceased.  He  accordingly  sued 
oat  a  testatum  fi.fa.y  tested  in  the  lifetime  of  the  testator, 
directed  to  the  sheriff  of  Surrey.  The  objections  to  this 
proceeding  were,  that  the^/a.,  on  which  the  testatum  was 
founded,  was  tested  on  the  first  day  of  Trinity  Term,  and 
retofiiable  on  the  last  day,  and  that,  as  during  that  time 
tli0  defendant  was  in  execution  on  the  ca.  sa.^  it  was 
irr^ular.  There  is  no  case  which  is  exactly  an  answer  to 
the  objection.  In  the  case,  however,  of  Austin  v.  Crisby  (6), 
the  secondary  mentioned  to  the  Court  that  it  had  been 
held,  that  SLji.fa.  issued  before  judgment  affirmed  might 
be  tested  and  returnable  pending  a  writ  of  error,  to  sup- 
port a  testatum  issued  after  such  affirmation.  Now  it 
seems  to  me,  by  analogy  to  that  case,  that  the  present^/a. 
may  be  sufficient  to  support  the  testatum^  although,  if 
issued  during  the  lifetime  of  the  defendant,  it  could  not 

(a)  It  should  seem,  however,      to  an  action  at  the  suit  of  the 
that  by  making  the  return  instead     latter. 
of  the  riteriff,  he  would  be  liable        (h)  7  Mod.  133. 

I  \Z 


V, 

Kent. 
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have  been  supported.  There  was  another  objection  in 
the  case,  that  iheJLfa.  vraa  irregular,  because  it  had  been 
returned  by  the  attorney  of  the  plaintiff  instead  of  the 
Bberiffl  But  it  appears  from  the  affidavits  that  an  appli- 
cation was  made  to  the  sheriff  to  return  this  writ,  but,  as 
he  had  been  requested  not  to  do  so,  he  refused.  Id  con- 
sequence of  this  refusal,  the  plaintiff  had  a  right  to  get  it 
returned  by  his  own  attorney.  There  is  an  express  autho 
rity  to  that  effect  in  Palmet  v.  Price  (a).  Upon  the  whole* 
therefore,  it  appears  to  me,  that  this  rule  ought  to  be  dis- 
charged; but,  as  it  is  a  point  of  some  noveltyi  it  may  be 
diKharged  without  costs. 

Rule  discharged  without  costs. 

(s)  2  Salk.  539. 


Doe  d.  Lindsey  d.  Edwards  and  Others. 
rule  reqalr-    A  USTIN  moved  for  the  costs  of  the  day  for  not  pro- 
iv^h^cDM^rf  ceeding  to  trial.    The  lessor  of  the  plaintiff  was  a  pauper, 

■  and  had  given  iiolico  of  IiIhI  fur  tlic  last  assizes,  but  had 
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Jackson  r.  Chard.  ^ 

jLKEATONf  on  shewing  cause  against  a  rule,  took  a  pre-  Where  a  defen- 
Eminary  objection,  that  the  affidavit  of  the  defendant,  on  affidavit  in  a 
which  the  rule  was  obtained,  contained  no  addition  of  the  ^^,Je^'  Q^f '* 
deponent,  according  to  the  direction  of  1  Reg*  Gen.  H.  T.  ^  ts^"^^- 
2  WilL  4,  8.  5  (a),  the  words  of  which  are, ''  the  addition  of 
every  person  making  an  affidavit  shall  be  inserted  therein.*' 

Parke,  J. — Before  the  promulgation  of  that  rule,  a 
nmilar  one  existed  in  this  Court ;  but  no  such  rule  pre- 
vailed in  the  Common  Pleas.  The  rules  of  Hilary  Term, 
S  WilL  4,  were  formed  to  assimilate  the  practice  of  the 
Courts.  As  far  as  this  Court  is  concerned,  there  was  no- 
dung  new  in  that  rule;  and,  therefore,  the  same  construc- 
tion of  it  which  previously  prevailed  will  prevail  now. 
Where  the  defendant  in  the  cause  made  an  affidavit,  that 
role  was  held  not  to  apply.  A  decision  to  the  same  effect 
was  pronounced  by  the  Exchequer  in  one  case,  since  the 
rule  of  Hilary  Term  came  into  force  (6).  The  affidavit 
DOW  objected  to  is  therefore  sufficient. 

(a)  Ante,  Vol.  1,  p.  184. 
(6)  PooU  y.  Pembrei/,  ante.  Vol.  1,  p.  693. 


Rex  v.  POLFIELD. 

C/.  CRESS  WELL  moved  to  quash  a  coroner's  inqui-  ir  a  coroner's 
ntion,  on  the  ground  that  it  stated  it  to  have  been  taken  '^^^^^^Z  have 
"  on  the  oath  of  eleven  men,  and  the  affirmation  of  one  man,"  ^*^^  ^*'«"  ^^ 

...  ,  ,  ,  «    the  afflrmarion 

Without  gomg  on  to  state  that  the  one  man,  on  whose  af-  ofaman,  it 
firmation  the  inquisition  had  been  taken,  was  one  of  the  [ha"man^be 
people  called  Quakers  or  Moravians.     The  new  act,  the  •*'^*>^  *  Quaker 

■^      *^  ^  '  or  a  Moramam. 

3  &  4  Will.  4,  c.  49,  s.  1 ,   which  enabled   Quakers  and 
Moravians  to  act  on  juries  on  their  affirmation  only^  being 


470  CASES  IN  THE  PRACTICE  COURT,  X.  B. 

1834.        an  innovation  on  the  common  law,  it  was  necessary,  when 
the  inquisition  stated  that  it  was  taken  on  the  affirmation 
"'  of  one  man,  that  it  should  appear  that  he  was  either  a 

Quaker  or  Moravian,  they  being  the  only  persons  entitled 
to  act  on  juries,  without  being  sworn,  their  affirmation 
being  sufficient. 

Parke,  J. — Yes,  it  ought  to  appear  on  the  face  of  the 
inquisition,  that  the  person  affirming  was  either  a  Quaker 
or  Moravian.  If  it  had,  the  inquisition  would  have  been 
good. 

Rule  granted. 


Ex  parte  Gordon. 
wiiL'ie  an  at-  V.  LEE  applied  to  admit  an  attorney.  All  the  steps 
Iw "dniiiwd' li  previous  to  the  application  had  been  regularly  taken,  ex- 
tiot^  noi  tuffl-  gept  that  notice  of  bis  intention  to  apply  for  admission 
wiih  the  rule  of  had  not  been  stuck  up  in  the  King  t  Bench  Office,  and 
hy  ^.licking'^p '  outside  of  the  Court,  until  the  first  day  of  the  term  in 
ihe  noiiceofhii  ^jjigh  ||g  applied  for  admission,  but  before  the  sitting  of 
piyinihcJC^*  the  Court.  He  submitted  that  that  was  a  sufficient  com- 
:inii  LiLJi-Melhe    pliance  with  the  rule  of  T.  T.SoGeo.S,  which  '~'~ 
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the  notice  in  the  ease  of  re-admissions  is,  that  the  party        1834. 

will  apply  on  the  last  day  of  the  term  for  admission.     I  ^     ^^ 

will,  however,  consult  the  other  Judges.  Gordon. 

Cur.  adv.  vtdL 

Parke,  J. — I  have  consulted  the  other  Judges,  and  we 
think  we  should  be  departing  from  the  established  rule  if 
we  allowed  this  person  to  be  admitted  on  this  notice.  He 
cannot  therefore'  be  admitted. 

Admission  refused. 


Dob  d.  Lindsey  r.  Edwards  and  Others. 

jfL£LZr  y  shewed  cause  against  a  rule  obtained  by  Aus-  if  a  pauper 
/m,  requiring  the  lessor  of  the  plaintiff  to  pay  the  costs  record  because 
of  the  day  for  not  proceeding  to  trial.     The  lessor  of  the  ^"^^^£"7 
plaintiff  sued  tit  formd  pauperis ^  and,  on  the  evening  be-  certain  necea- 
fore  the  day  of  trial,  it  was  considered  advisable,  in  con-  at  the  assizes, 
sultation,  not  to  proceed  to  trial  without  a  particular  docu-  compei^hinrto 
ment,  with  which,  the  lessor  was  not  prepared.     He  did  p«y  the  costs  of 

.  .  .     the  day. 

not  accordingly  proceed  to  trial;  and  tlie  present  appli- 
cation was  made  under  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  1 10, 
to  compel  the  pauper  to  pay  costs,  which  the  Court  had 
power  to  do  in  its  discretion,  though  the  party  had  not 
been  dispaupered.  He  submitted,  however,  that  the  rea- 
son for  not  proceeding  to  trial,  wliich  had  now  been  given, 
was  sufficient  to  excuse  the  pauper  from  paying  costs. 

Parke,  J. — The  pauper  ought  to  have  been  prepared 
to  try  at  the  assizes  for  which  he  had  given  notice.  He 
has  the  advantage  of  counsel  and  attorney  for  nothing, 
and  no  fees  to  pay.  It  is  exceedingly  hard  on  the  other 
side  to  be  compelled  to  appear  at  the  assizes,  in  pursu- 
ance of  a*  notice  of  trial  from  the  pauper,  and  then,  when 
the  time  arrives,  the  record  is  withdrawn.     1  think  suffi- 
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oient  exeuae  h&a  not  been  given  b;  the  pauper  for  not 
proceeding  to  tiial ;  and  therefore  be  ought  to  pay  the 
costs  of  Ae  day. 

Rule  absolute. 


Brochbr  v.  Pond. 
fl.fa.m%       XHIS  was  a  rule  obtained  by  the  sheriff,  under  the  1  & 
In'dS*  «  ^'*^-  4i  c.  58,  8.  6,  (the  Interpleader  Act),  requiring  aD 


sled  on  Eba      under  the^./a.,  to  appear  before  the  Court  to  state  their 

Tcedfng  inm,   respective  cluros,  and  abide  the  order  of  the  Court.     The 

i'e'a'&'i^w*  ^®'«n^"'*  <iicd  in  Michaelmai  vacation,  and  judgment 

,  F.G?,  lS.       was  immediately  signed  on  a  warrant  of  attorney,  given 

by  the  defendant.     The  fi.  fa.  was  tested  on  the  last  day 

q{  Michaelmas  Term.     Under  this^./a.  the  sheriff  made 

a  levy  on  the  goods  of  the  defendant. 

Barttow  appeared  for  the  sheriff 

Turner  appeared  for  the  claimant;  and  contended,  that 

the  execution  creditor  had  no  right  to  issue  a.fi,fa.  after 

e  death  of  the  defendant,  tested  in  his  lifetime,  as  the 

k  4  WUL  1.  r.  '."iT,  ^. ;.'.  icnuircs  all  writs  of  execution  t 
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Simpson  v.  Drummond.  ' 

mJOWLING  Bhe^Kfed  cause  against  a  rule  obtained  by  a  deponent 
Plait  for  a  new  trial.    He  objected  to  the  mode  in  which  ^^y'^'Sf^" 
the  affidavit  on  which  the  motion  had  been  made  de-  R^g*Oen.H.T. 

._      _      _         ,  mi         1  1  ,  ,      ,   2  Will,  4,  i.  5, 

scnbed  the  deponent.  The  deponent  there  described  by  describing 
himself  as  "  late  clerk  to  "  &c.  This,  he  submitted,  was  cK^^&c.**'* 
not  a  sufficient  compliance  with  the  directions  of  1  Reg. 
Gen.  H.  T.  2  Win.  4,  s.  5,  which  requires,  that ''  the  addi- 
tion of  every  person  making  an  affidavit  shall  be  inserted 
therein/*  The  rule  must  mean  an  addition  which  de- 
scribed the  deponent  as  what  he  now  was,  and  not  what 
he  had  been.  The  description  here  was  merely  what  he 
had  been,  and,  therefore,  was  not  within  the  meaning  of 
the  rule. 

Parke,  J. — I  think  the  description  here  is  sufficient. 

Dowling  then  proceeded  to  shew  cause  on  the  merits; 

and  the  matter  was  ultimately  referred  to  a  gentleman  at 

the  bar. 

Rule  accordingly. 


The  Inhabitants  of  Pattrinoton,  Appellants^  and  the  In- 
habitants of  Cottinoham,  Respondents. 

JLHE  pauper,  who  was  a  single  woman  pregnant  with  a  An  order  of  jut- 
bastard  child,  was  removed  from  Cotiingham  to  Paiiring-  z5Geo.3!^c.  ^ 
ion  under  the  following  order :  —  ^^  * » fufflcienUy 

°  states  the  char- 

geability  of  a 

"  East  Riding  of  Yorkshire.— To  the  churchwardens  TgTr  toK 
and  overseers  of  the  poor  of  the  parish  of  Cotiingham,  in  ^^^^"^  "®]T 

*  pregnant. 

the  said  riding,  and  the  churchwardens  and  overseers  of 
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the  poor  of  the  parish  of  Pattrington,  in  the  said  riding. 
Upon  the  complaint  of  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  CoUtngbam  aforesaid,  unto 
us,  whose  names  are  subBCribed,  two  of  his  majesty's  jus- 
tices of  the  peace  for  the  said  riding,  that  Sarah  Marr, 
widow  of  Hugh  Marr,  now  pregnant,  came  lately  to  inha- 
bit the  said  parish  of  Cotiingham,  not  having  gained  a 
legal  settlement  therein,  nor  produced  a  certi6cate  owning 
her  to  be  settled  elsewhere ;  and  that  the  said  Sarah  Marr 
became  chargeable  to  the  said  parish  of  Cotiingham: — We 
the  sud  justices,  upon  due  proof  made  thereof,  as  well 
upon  the  examination  of  Sarah  Marr  upon  oath,  as  other- 
wise, and  likewise  upon  due  consideration  had  of  the  pre- 
mises, do  adjudge  the  same  to  be  true,  and  we  do  likewise 
adjudge  that  the  legal  settlement  of  the  said  Sarah  Marr 
is  in  the  parish  of  Pattrington,  in  the  said  riding:  These 
are,  therefore,  in  bis  majesty's  name  to  require  you,  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Cottingham  aforesaid,  to  convey  the  said  Sarah  Marr 
from  your  parish  of  Cottingham  aforesud,  and  her  to  de- 
liver to  the  said  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  jPal/n'n^f  OR  aforesaid,  together  with  this 
precept,  or  a  true  copy  thereof,  at  the  same  time  shewing 
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were  not  able  to  do,  and  the  sessions^  being  of  opinion  with         1834. 
the  appelhmts'  counsel,  quashed  the  order  for  informality,    ]fj^„unojaii 
and  refused  the  respondents  a  case.     The  respondents  *• 

having  obtained  a  rule  to  shew  cause  why  the  order  of 
removal  and  the  order  of  sessions  should  not  be  removed 
by  certiorari  into  this  Court — 

jR.  HUdyard  shewed  cause. — The  order  of  sessions  was 
right  There  are  but  two  heads  of  chargeability :  preg- 
nancy with  an  illegitimate  child,  and  the  receipt  of  parish 
relief.  If  the  head  of  chargeability,  on  which  the  pauper 
is  removed,  appears  on  the  face  of  the  order,  it  is  not  com- 
petent for  the  respondents  on  the  trial  of  the  appeal  to 
have  recourse  to  a  different  chargeabiUty.  It  will  hardly 
be  contended  by  the  other  side,  that,  if  an  order  stated  a 
pauper  to  have  become  chargeable  by  reason  of  pregnancy, 
tn  failure  of  proof  to  that  effect,  the  order  could  be 
supported  by  shewing  chargeability  by  receipt  of  parish 
relief,  or  vice  vetid.  Then  does  this  order  on  the  face  of  it 
negative  chargeability  by  pregnancy  with  a  bastard  child? 
That  is  the  question.  It  might  have  stated  the  pauper's 
chargeability  generally.  That,  it  must  be  admitted,  after 
the  decision  in  Rex  v.  Inhabitants  of  Tibbenham  (a), 
would  have  been  sufficient.  Or  it  might  have  stated 
her  to  be  a  single  woman  pregnant,  and  then  the  law 
might  have  presumed  the  illegitimacy.  Or  it  might  have 
stated  her  to  be  a  widow  pregnant,  who,  by  reason  of 
her  pregnancy,  had  become  chargeable.  But,  instead  of 
adopting  any  of  these  descriptions,  the  order  states  that 
the  pauper  is  a  widow,  and  pregnant,  without  proceeding 
-to  state  that  the  child  was  likely  to  be  born  a  bastard,  or 
-that  it  was  by  reason  of  her  pregnancy  that  she  had  be- 
come chargeable.  What  then  is  the  presumption  of  law 
in  the  absence  of  these  latter  statements?    There  is  a 

(a)  9  Eaut,  388 


Pattrikotoh 
cottinokm. 
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double  presumption  agBinst  the  woman's  pregnancy  with 
an  illegitimate  child.  Being  described  as  a  widow,  the 
child,  for  any  thing  that  appears  on  the  order,  may  be  the 
child  of  her  deceased  husband,  and  the  law  presuming  in 
favour  of  chastity  will  suppose  it  to  be  so.  SeeOTully,  the  taw, 
seeing  that  the  child  may  have  been  begotten  in  wedlock, 
will  presume  in  favour  of  ite  legitimacy.  Rex  v.  Wyke  (a) 
is  a  strong  authority  to  this  effect.  There,  a  woman  preg- 
nant with  a  bastard  came  into  a  parish  by  certificate. 
Tbe  certi6cate  undertook  that  the  certifying  parish  should 
provide  for  her  and  her  child  whenever  they  should  be- 
come chargeable.  The  Court  held  that  the  word  "  cbild" 
must  be  taken  to  mean  a  legitimate  cbild  then  in  being, 
and  not  tbe  bastard  with  which  the  pauper  was  pregnant. 
Again,  an  order  is  a  judgment,  and  must  be  certain  and 
posidve.  See  Rex  v.  St.  Mary  Ottery  (b).  Here,  on  the 
contrary,  it  is  easy  to  conceive  how  this  order  may  be  used 
to  give  a  derivative  settlement  to  the  child,  whose  illegiti- 
macy is  the  foundation  of  the  removal.  Suppose  tbe 
mother  hereafter  acquires  a  settlement  in  her  own  right. 
Thia  settlement  she  cannot  communicate  to  the  child,  be- 
came it  i<  a  bastard.  But  suppose  the  mother  to  die,  and 
evidence  of  the  child's  illegitimacy  not  to  be  forthcoming. 
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be  bom  a  bastard,  or  that  by  reason  of  her  pregnancy  she         1834. 
has  become  chargeable;    thereby  precluding  the  pre-    p 
sumption  which  it  is  contended  is  raised  by  the  description  v. 

adopted  m  the  present  order. 

C  CreuweU^  conirdf  submitted,  that  it  must  be  pre- 
sumed from  the  language  of  the  order  that  the  child  was 
a  bastard. 

Pattbson,  J. — I  thinki  upon  the  whole,  the  pauper 

must  be  taken  to  be  chargeable  on  the  statement  in  the 

order.     The  present  rule  must  be  made  absolute  for  the 

eeriiarari. 

Rule  absolute  (a). 

(a)  This  case  was  dedded  last  Michaelmas  Term,  but  was  unavoid- 
ably omitted  in  its  proper  place. 


Brazier  v.  Bryant. 

JL  HIS  was  an  application  on  the  part  of  the  plaintiff*  to  if «  debtor  pays 
tax  the  bills  of  his  attornies,  Messrs.  CluUon,  Carter,  ^  "editor^HA- 
Fearon,  and  to  ascertain  what  sums  should  be  allowed,  out  directions  as 

1    •         i_  11  I    «        to  iti  appropria- 

and  in  what  manner  to  reduce  the  amount  secured  by  don,  the  creditor 
certain  warrants  of  attorney  given  by  Brazier  to  the  aTOiy^^uJii^ 
above  attornies.     It  appeared  that  three  bills  of  costs  had  q«idation  either 

of  a  Judgment 

been  delivered  by  Messrs.  Cluiton  Sf  Co.  in  18S9  to  Mr.  onimpiecon- 
BroMter;  and,  to  secure  the  payment  of  two  of  them,  two 
warrants  of  attorney  were  given  in  the  year  1830.  On 
these  warrants  judgment  was  entered  up,  and  execution 
issued  on  the  10th  of  May,  1833.  The  payment  of  the 
third  bill  was  not  secured;  but  a  sum  of  75/.  was  paid  by 
Braxier  generally,  on  account  of  debt  and  costs  due  to 
Messrs.  Cluiton  ^  Co.  Under  these  circumstances,  Mr. 
Bryant  came  to  the  Court;  and  a  rule  in  the  following 


.^ 
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ternm  was  pronounced  by  tlie  Cuurt,  on  the  l^th  or  June, 
1833: — "  That  it  be  referred  to  the  Master  '  to  tax  Uie 
bills  of  costs  of  Messrs.  Carter,  Clullon,  ^  Fearon,  de- 
livered to  Samuel  Brazier;  and  to  take  the  cath  ac- 
count between  the  said  Samuel  Brazier  and  the  said 
Mcsars.  Carter,  Clullon,  ^  Fearon,  or  any  or  either  of 
them,  and  to  inquire  whether  the  judgments  obtained  by 
the  said  Messrs.  Carter,  Clullon,  ^  Fearon  against  ilie 
said  Samuel  Brazier  should  stand  or  not.  And  to  report 
thereon  to  a  Judge  at  Chambers.  Ail  proceedings  on 
certain  executions  against  the  goods  of  the  said  Sarnusl 
Brazier  being  in  the  meantime  stayed." 

The  case  came  before  Master  Goodrich,  and,  after  a 
long  infjuiry,  the  following  report  was  made  by  that  gen- 
tleman to  Tindal,  C.  J.,  at  chambers: — 

"  I  humbly  certify,  that,  in  obedience  to  the  above  rule, 
I  have  taxed  two  several  bills  of  costs,  delivered  to  the 
said  Samuel  Brazier,  one  for  business  done  by  the  finn  of 
Clullon  ^  Carter,  the  other  for  business  done  by  tlic 
firm  of  Clullon,  Carter,  ^  Fearon.  And  1  have  also 
takun  the  cash  accounts  between  all  the  parlies  aforesaid, 
in  respect  of  such  bills.     And  I  find  that  on  the  lOlh  of 
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payment  of  such  last-mentioned  bill  and  cash  accounti  the      ^^1834. 
iomof  134iL  9s.  lOd.    And  for  which  sum  I  am  of  opinion, 
that  the  judgment  so  entered  up^  and  execution  issued 
tbereoDy  should  stand. 

*'  And  I  further  certify,  that,  in  obedience  to  an  order 
made  by  the  Right  Honourable  Lord  Lyndhurst,  bearing 
date  the  7th  day  of  August  last,  I  have  also  taxed  a  third 
bill  of  costs,  amounting  originally  to  the  sum  of  98/.  7s,  2d.f 
(but  which  I  have  reduced  to  the  sum  of  G6/.  Is.  lOd.),  be- 
ing so  much  of  the  costs  of  an  action  as  had  been  incurred 
by  the  said  Samuel  Brcusier  up  to  the  29th  of  September ^ 
1827,  when  the  partnership  between  Cluttan  ^  Carter 
and  Mr.  Fearon  commenced.  And  which  bill  I  find  was 
deliyered  to  the  said  Samuel  Brazier  with  the  other  two 
bills  above  referred  to;  but  that  the  amount  thereof  was, 
by  mistake,  omitted  to  be  inserted  in  the  cash  account 
furnished  to  the  said  Samuel  Brazier  when  the  warrants 
of  attorney  were  executed.  And  I  further  certify,  that 
the  said  Samuel  Brazier  has  produced  before  me  a  re- 
ceipt signed  by  a  clerk  of  Clutton  ^  Co.,  and  dated  the 
26th  o{  November,  1832,  (being  two  years  after  the  date 
of  the  warrants  of  attorney),  for  the  sum  of  751. '  on  ac- 
count of  debt  and  costs  due  to  the  late  firms  of  Clutton, 
Carter  ^  Fearon,*  which  sum  of  75/.  I  find  was  placed 
to  the  credit  of  the  said  Samuel  Brazier  in  respect  of  the 
last-mentioned  bill;  the  same  originally  amounting  to  98/. 
7sm2d.  as  aforesaid;  but  which  payment,  by  reason  of 
such  bill  being  now  reduced  to  (>6/.  1^.  \0d.  as  before 
stated,  will  leave  a  balance  of  8/.  Ms.  2d.  in  favour  of  the 
said  Samuel  Brazier.'' 

''  On  the  part  of  jBroAt^,  it  is  contended,  that,  inasmuch 
as  the  receipt  in  question  was  given  for  *'  debt  and  costs,'' 
the  whole  of  the  75/.  must  be  considered  as  a  payment  on 
account  of  the  otlier  two  bills  only,  those  being  the  only 
bills  included  in  the  warrants  of  attorney,  and  the  costs 
consequently  confined  to  them.     On  the  other  hand,  it  is 
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insifltcil  by  Clutton  S^  Co.,  that  the  payment  having  been 
made  on  account  of  a  debt  due  to  the  firms  generally, 
they  were  at  liberty  to  apply  it  as  they  pleased;  the  more 
especially  as  the  bill  in  question  was  delivered  uith  the 
others,  and  would  have  been  included  in  the  warrants  of 
attorney  had  it  been  thought  of  at  the  time.  And  I  am 
inclined  to  think  they  are  right ;  hut  this  is  a  point  which 
]  would  humbly  submit  lo  your  Lordship's  superior  judg- 
ment. 

"  Should  yowr  Lordship  be  of  the  same  opinion,  the  ba- 
lance of  8^.  18s.  2d.  will  go  in  reduction  of  the  two  judg- 
ments; but  if  of  n  contrary  opinion,  then  the  whole  of  the 
75/.  must  be  placed  to  the  credit  of  the  judgmenta,  and  C/til- 
ton  ^  Carter  in  that  case  left  to  bring  their  action  for  the 
whole  of  the  66/.  1«.  lOrf. 

"  The  only  remaining  point  for  your  Lordship's  cooai- 
deration  will,  I  apprehend,  be  the  costs  of  the  application 
and  of  the  taxation,  which  costs  I  think  Brazier  should 
\>&y;  firstly,  because,  in  regard  to  the  merits,  he  has  been 
completely  answered ;  secondly,  because  less  than  a  sixth 
will  have  been  taken  off,  whether  the  bill  ofGGl.  It.  lOd. 
be  included  in  the  computation  or  not;  thirdly,  because 
judgments  have  been  obtained  in  respect  of  the  two  firsC 


Bryant. 
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Blaster  to  state  to  the  Court  specially  the  facts  and  circum-        1834. 
stances  upon  which  he  has  reported  as  to  the  sums  above 
mentioned,  and  as  to  the  application  of  the  sum  of  87/.  5s.,      ^   o. 
also  paid  by  Braxier  to  Cluiton  and  Carter;  and  that,  in 
the  meantime,  the  sheri£P  retain  the  amounts  levied  un- 
der the  executions  issued  on  the  judgments. 

On  the  last  day  of  Hilary  Term,  Plait  shewed  cause 
against  the  rule,  and  P^^ericlor^ supported  it;  when — 

Lord  DsMMAN,  C.  J.,  with  the  concurrence  of  Lit- 
TLBDAiB,  J.,  Taunton,  J.,  and  Patteson,  J.,  directed 
the  rule  to  be  discharged  with  costs,  thus  confirming  the 
Master's  reports. 

Rule  discharged  with  costs. 


James  v,  Williams. 
Assumpsit  on  a  guarantie.    Plea— the  general  issue.  A  guaranUe  ia 

__       ,^      -  these  terms — 

At  the  tnal  of  this  cause  before  the   under-sherin  of  "As  you  have  a 
Middlesexy  the  following  instrument,  signed  by  the  de-  Iro^c^h^sL 
fendant,  was  given  in  evidence: —  1 7*.  w.  for  boots 

°  ^  and  shoes,  I 

'*  Mr.  James,  as  you  have  a  claim  on  my  brother  for  hereby  under- 
do lis*  9d.  for  boots  and  shoes,  I  hereby  undertake  to  pay  amount 'within' 
the  amount  within  six  weeks  from  this  date,  14}ih  January ,  *h*,^"e»*J[^" 

ISSS."  void  by  the 

It  was  objected,  that  this  guarantie  was  void  by  the  Sta-  Frauds. 
tute  of  Frauds,  as  no  consideration  appeared  on  the  face  of 
it  The  under-sheriff  considered  the  objection  fatal.  A 
verdict  was  therefore  found  for  the  defendant,  with  leave 
to  the  plainti£P  to  move  to  set  aside  that  verdict  and  enter 
a  verdict  for  himself.  In  Hilary  Term,  Barstow  obtained 
a  rule  nisi  accordingly;  against  which — 

VOL.  II.  K  K  D.  p.  c. 
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A  y.  Richards  shewed  cause,  before  Paiteton,  J.,  in 
the  Bail  Court.  This  case  cannot  be  dislinguiahed  from 
Wain  V.  WarUert  (a) ;  in  which,  where  one  person  pro- 
miwd  to  pay  the  debt  of  a  third  person,  witliout  stat- 
ing on  what  consideration,  it  was  held,  that  parol  evi- 
dence of  the  consideration  wss  inadmisEible  by  the  Statute 
of  FVauds ;  and,  consequently,  such  promise  appearing  to  be 
without  consideration  upon  the  face  of  the  written  engage- 
ment, it  was  nudum  pactum,  and  gave  no  cause  of  action. 
So,  again,  in  Cole  v.  Dyer  {b),  where  the  guarantie  was  iti 
this  form : — "  R.  R.,  piaintifT,  and  J.  A,,  defendant.  We, 
the  undersigned,  jointly  and  severally  undertake  and  agree 
to  pay  G.  C  C,  gent.,  the  debt  and  full  coats  in  this  action, 
provided|On  or  before  the  let  day  oi  January,  1831,  a  sum 
oflU  10f.Scf.be  not  paid  to  him,  the  said  G.  C.  C,  at  bis 
ofiBce,  as  the  attorney  for  the  plaintiffs.  Dated  this  6th  day 
oi  November,  18S0;"  and  containing  in  the  margin  the  fol- 
lowing  letters  and  figures: — "  Debt,  Gl.  1  Is.  1  \d;  costs,  4£. 
1S«.  4(/.— 1 1 1.  \Qs.  3d."  The  Court  there  held,  that  it  did 
not  shew  a  sufficient  consideration  to  take  it  out  of  the 
Statute  of  Frauds.  This  latter  case  was  still  stronger 
than  the  former. 
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accordingly  the  present  guarantie  was  given.  The  ques*  1834. 
tion  18,  whether  a  sufficient  consideration  appears  on  the 
face  of  it  to  take  it  out  of  the  Statute  of  Frauds?  In  the 
case  of  Wain  and  Another  v.  Warllers,  the  question  was, 
whether  there  was  any  consideration  at  all  on  the  face  of 
the  guarantie,  and ^ not  what  would  make  up  such  a  con- 
sideration. Andy  therefore,  the  question  was  left  open  by 
that  case  as  to  what  would  constitute  a  sufficient  apparent 
consideration  on  the  face  of  the  guarantie.  The  ques- 
tion, therefore,  is,  whether  the  Court  can  collect  from  the 
writing  itself  that  the  consideration  was  intended  to  be  ex- 
pressed. He  referred  to  Newbury  v.  Armstrong  (a). 
There  the  language  of  the  guarantie  was — "  To  Mr. 
John  Newbury,  Sir,  I,  the  undersigned,  do  hereby  agree 
to  bind  myself  to  be  security  to  you  for  John  Corcoran^ 
late  in  the  employ  of  J.  Pearson  of  London  Wall,  for 
whatever  you  may  intrust  him  with  while  in  your  employ, 
to  the  amount  of  50/.,  and,  in  case  of  any  default,  to 
make  the  same  good.  Dated  11th  March,  1828;  and 
signed,  fF»  Armstrong.^  There,  Tindal,  C.  J.,  said — "  The 
Statute  of  Frauds  requires  that  an  agreement  to  answer  for 
the  default  of  another  shall  be  in  writing;  and  the  word 
'agreement' has  been  held  to  include  a  consideration,  for, 
without  one,  there  is  no  valid  agreement.  The  question 
here  is,  whether  a  consideration  appears  on  this  agreement, 
or  is  to  be  collected  from  it  by  fair  and  necessary  impli- 
cation? In  my  opinion,  the  consideration  appears.  The 
language  is,  to  be  security  to  you  for  «/•  Corcoran,  late  in 
the  employ  of  J.  Pearson,  for  whatever  you  may  intrust 
him  with  while  in  your  employ.  That  is,  ifyou  will  in- 
trust one  who  has  left  the  service  of  another.  The  words 
are  all  prospective.  It  may  fairly  be  implied,  that  Corcoran 
had  left  one  service,  and  that  the  guarantie  was  given  in 

(a)  6  Bing.  201 ;  3  M.  &  P.  609,  S.  C. 
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consideration  of  his  being  taken  into  another.  We  ought 
not  to  be  too  strict  in  the  construction  of  these  instru- 
mente;  for  if  every  agreement  entered  into  be  so  minutely 
criticised,  it  will  be  necessary  to  resort  to  an  attorney  in 
the  most  common  intercourse  of  life."  Adopting  the  rule 
of  construction  supplied  by  this  case,  the  consideration 
of  the  undertaking  on  the  part  of  the  defendant  does 
sufficiently  appear.  What  is  the  obvious  meaning  of  the 
words,  that,  "  if  you  will  wait  six  weeks,  J  will  pay  you?" 
Although  these  very  words  are  not  used)  that  was  clearly 
what  the  parties  meant  and  understood  by  the  language 
of  the  guarantie.  He  cited  the  case  of  Coe  and  Another 
T.  Dugield,  Clerk  (a).  There  the  language  of  the  gua- 
rantie was — "  Sir,  1  undertake  to  guaranty  to  you  the 
payment  of  lOOA,  now  due  to  the  estate  of  Mr,  William 
Goodwin,  currier,  a  bankrupt,  from  Mr.  Henry  Wilson, 
•hoemaker,  King  Street,  Cambridge,  for  articles  which 
have  been  delivered  to  liim  for  the  use  of  his  trade  or 
business  as  a  shoemaker ;  so  that  this  my  guarantie  shall 
not  be  put  in  force  against  me  for  that  sum  for  two  whole 
years  from  the  date  thereof.  Dated  April  3rd,  18S0." 
There  the  Court  held,  tbat,  although  there  was  no  direct 
eoosideration  expressed  on  the  face  of  the  guarantie,  yet 
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JIN  all  actions  of  assumpsit,  debt,  or  covenant,  where  the 
sum  recovered  or  paid  into  Court,  and  accepted  hy  the 
plaintiff  in  satisfaction  of  his  demand,  or  agreed  to  be 
paid  on  the  settlement  of  the  action,  shall  not  exceed 
twenty  pounds  (without  costs),  the  plaintiff's  costs  shall 
be  taxed  according  to  the  reduced  scale  hereunto  an- 
nexed. 
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— The  defendant  had  a  verdict,  on  the  ground  that  the  con-  1834. 
aideradon  for  the  promise  did  not  appear  on  the  face  of  the 
instrument.  In  the  course  of  the  argument  the  case  of  Wain 
Y.  Warliers  was  referred  to,  which  was  confirmed  by  Saun^ 
dersY.  Wakefield  {a).  It  was  contended,  that  here  the  con- 
sideration did  appear  on  the  face  of  the  instrument.  The 
rule  of  construction  was  not  disputed,  that  you  are  bound 
to  find  the  consideration  in  the  instrument,  not  in  express 
words,  but  you  must  collect  it  from  the  expressions  in  the 
instrument^  not  as  matter  of  conjecture,  but  with  certainty. 
Wain  V.  Warliers  was  precisely  this  case.  The  last  case 
IB  Cole  V.  Dyer  (6),  which  is  the  same  in  effect  as  this  case. 
I  cannot  distinguish  this  from  those  two  cases.  The  rule 
must  therefore  be  discharged.  There  was  a  case  of  Coe  v. 
Duffield  cited  in  argument,  and  some  reliance  was  placed 
on  what  Mr.  Justice  Richardson  said  there.  Every 
tiling  laid  down  by  that  learned  Judge  is  entitled  to  very 
great  weight;  but  I  think  the  meaning  of  Mr.  Justice 
Richardson  was  mistaken.  What  he  said  related  to  the 
first  letter  written  by  the  defendant  to  the  plaintiff,  and 
not  to  the  guarantie. 

Rule  discharged. 

(a)  4  B.  &  Aid.  695.  (6)  1  C.  &  J.  461. 
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Provided,  that,  in  case  of  trial  before  a  Judge  in  one  of 
the  BUperior  Courts  or  Judge  of  Assize,  if  tlie  Judge 
shall  certify  on  the  pottea  that  the  cause  was  proper  to  be 
tried  before  him,  and  not  before  a  Sheriff  or  Judge  of  an 
inferior  Court,  the  costs  shall  be  taxed  upon  the  usual 
acale. 

At  the  head  of  every  bill  of  costs  taken  to  the  taxing 
officer  to  be  taxed,  it  shall  be  stated  whether  the  sum  re- 
covered, accepted,  or  agreed  to  be  paid,  exceeds  the  sum 
of  twenty  pounds,  or  not,  in  the  following  form: 
Debt  above  twenty  pounds. 
Debt  twenty  pounds,  or  under. 

Three  shillings  and  fourpcnce  shall  be  allowed  for 
drawing  the  judgment  in  all  cases. 

The  officers  of  the  Court  of  Exchequer  are  to  allow  no 
incipitura  of  judgment  upon  paper,  and  are  to  mark  the 
costs  upon  the  postea. 

Every  brief  sheet  is  to  contain  eight  folios  at  the  least, 
wliicli  are  to  be  paid  for  at  the  rate  of  six  shillings  and 
eightpence  per  sheet  for  drawing,  and  three  shillings  and 
fourpence  for  copying;  such  parts  of  the  brief  only  as  are 
really  drawn  to  be  allowed  as  drawing,  the  rest  to  be  al- 
lowed as  copying. 
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Senior  counsel's  clerk  on  consultation 
The  other  counsel's  clerk  on  ditto,  each  - 
Attending  as  a  witness  at  trials  to  prove  docu- 
ments          0  10    6 


SCHEDULE  I. 

Commencement  of  Suit. 

Letter  before  action,  if  sent    -        -        -        -    0    2    0 

Instructions  to  sue 034 

Writ 0  10    0 

Copy  and  service   -        -        -        -        -        -050 

Bill  and  copy  to  indorse  -        -        -        -        -020 

Searching  for  appearance        -        -         -        -    0    3    4 

Instructions  for  declaration     -         -         -        -    0    3    4 

Drawing  same  at  \s.  per  folio. 

Engrossing  at  4£f. 

Notice  thereofi  when  filed       -        -        -        -    0    5    0 

Drawing  particulars  and  copy  -        -        -    0    2    6 

Rule  to  plead  -- 010 

Demanding  plea    •        «        -        -        -        -030 
Drawing  issue^  of  whatever  length  -        -        -    0    3    4 
Engrossing  issue  to  deliver,  at  4</.  per  folio. 
Notice  of  trial 0    2    0 


SCHEDULE  11. 

Where  the  Cause  is  tried  before  the  Sheriff. 

Summons  for  trial  ------  0 

Copy  and  service   ------  0 

Attending  for  order        -        -                 -        .  0 

Paid  for  order        ------  0 

Copy  and  service    ------  0 


I 

0 

s 

0 

3 

4 

1 

0 

3 

0 
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£      t.     d. 

Engrosting  writ  of  trial,  Tolio  (14)   -        -         -     0     4     8 

Par^ment 0    3    0 

Paid  lealing 0    U     7 

Attending  thereon  -         -        -        -        -084 

Copy  particulars  to  annex       -        -         -        -0^0 

Subpmna       -        -        -        -        -        -        -050 

Copy  and  service    -         -        -        -        -         -030 

Making  minutes  of  evidence  for  the  hearing     -    0  13    4 
Attending  to  enter  the  cause  -        -        -        -    0    3    4 

•Paid  in  part  of  the  Sheriff's  fee  on  leaving  the 
same  -        -        -        -        -        -        -        -040 

Attending  Court  on  trial  -        •         -        -     0  13     4 

Paid  remainder  of  fee  for  trial  -         -        -     1     4    6 

Notice  of  taxing 030 

Affidavit  of  increase        -        -         -         -        -050 
Paid  filing  affidavit 0     10 

{Whether  Town  or  Country.) 

Bill  of  costs  and  copies  -        -         -        -  -040 

Attending  taxing    -         •        -        -        -  -034 

Pud  taxing   -         -  -        -        -  -026 

(Jn  K.  B.  and  Exchequer.') 
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^here^./a.,  and  warrant  thereon: —  1^^. 

In  town,  8«. 
In  country 9  ISs. 


SCHEDULE  III. 

Where  Cause  is  tried  at  Nisi  Prius,  and  Verdict  for  20/. 

or  under, 

£    s.   d. 

Engrossing  record,  folio  (14)-        -        -        -048 

Parchment 0    3    0 

Paid  seaKng 0    0    7 

Attending  thereon           -                 -        -        -  0    3    4 

Copy  particulars  to  annex       -        -        -        -  0    2    0 

Venire 0    6    6 

Paid  return 0    2    0 

Attending  thereon 034 

Distringas 076 

Paid  return. 

Attending  thereon 034 

Subptma        -        -        -.       -        -        -        -050 

Copy  and  service    -.-        -        -        -        -030 

Instructions  for  brief      -        -        -         -        -  0  13    4 

Brief  and  copy  (no  more).       -        -        -        -  2    0    0 

Attending  to  enter  cause         -        -        -        -  0    3    4 

Paid  entering  (what  has  been  paid). 

Pud  counsel  (as  usual). 

Attending  Court  on  trial         -        -        -        -  1     1     0 

Paid  fees  on  trial  (what  has  been  paid). 

Postea 0    5    0 

Notice  of  taxing 03    0 

A£Sdavit  of  increase 050 

Paid  filing  same 010 

Bill  of  costs  and  copies 040 

Attending  taxing -034 

Paid  taxing  (as  usual). 
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£      M.     d. 

Drawing  judgment  -        -         -        -        -0>J4 

Entering  on  the  roll,  at  \d. 

Paid  roll,  at  \0d. 

Pud  judgment  fee  and  docket. 

Attending  thereon  •         -         -        -         -034 

Term  fee 0  10    0 

I<ettenin  Country  Cause: — 

Under  50  miles,  2j. 

Above  50  miles,  4«, 

Above  100  miles,  Gs. 


lEaster  ^nn. 

IN  THE  FOURTH  VEAR  OF  THE  REIGN  OF  WILL.  IV. 
YoRLEY  V.  GaKRAD. 

Where  a  plain.     fVORDSWORTH  applied  for  a  rule  to  shew  cause 
IrcF^ve'i'srani    ^^7  '^  "^^^  *"^'  should  not  be  granted,  on  the  ground 
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for  61.  Ss.,  the  amount  of  the  quarter's  rent  accruing  due  at  1834. 
the  Lady-day  when  he  quitted.  He  not  paying  the  rent 
demanded,  an  attorney  was  employed  to  sue  him.  This 
attorney  accordingly  issued  a  writ,  and  the  defendant  then 
paid  10/.  for  the  debt  and  costs.  The  receipt  given  was 
headed  in  the  cause,  and  signed  by  the  attorney,  and  was 
in  these  terms: — **  Received,  10/.,  debt  and  costs,  in  this 
action.**  The  amount  of  the  rent  due  was  6/.  5^.,  and  the 
costs  1/.  19«.  8dl  The  attorney  had  since  died.  The 
present  action  was  brought  for  the  quarter  due  from  Lady" 
day  to  Mtdsummer-day.  At  the  trial,  it  was  contended, 
on  the  part  of  the  defendant,  that  the  sum  of  10/.  had  been 
paid  by  the  defendant  to  the  plaintiflTs  attorney  as  a  com- 
position both  for  the  quarter's  rent  due,  and  for  that  which 
would  accrue  due  by  the  following  quarter  day.  Unless 
it  was  to  be  taken  so,  the  payment  of  the  excess  beyond 
the  quarter's  rent  and  costs  at  that  time  due  could  not  be  ac- 
counted for.  On  the  part  of  the  plaintiff,  it  was  contended, 
that  the  excess  was  to  be  accounted  for  by  the  presump- 
tion, that  other  costs,  besides  the  sum  of  1/.  19«.  8dL, 
were  owing,  as  the  attorney  had  no  authority  to  com- 
promise the  plaintiff's  claim  for  a  quarter's  rent  accruing 
due.  If  any  payment  had  been  made  on  such  an  under- 
standing between  the  defendant  and  the  attorney,  it  was 
unauthorized,  and,  therefore,  did  not  bind  the  plaintiff 
The  jury  found  a  verdict  for  the  defendant.  The  present 
application  was  to  obtain  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence— ;/{r«/,  because  the  receipt 
was  no  evidence  of  the  liquidation  of  the  plaintiff's  claims; 
and  secondly f  that  if  it  was,  it  was  unauthorized  by  the 
plaintiff,  and,  therefore,  no  answer  to  the  present  claim. 

Taunton,  J. — ^The  10/.  must  have  been  paid  for  some- 
thing beyond  the  amount  of  debt  and  costs  in  the  action 
commenced  by  the  attorney;  and  the  jury  have  come  to  a 
conclusion  which  appears  to  me  by  no  means  an  improper 
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one,  namely,  that  it  was  paid  by  the  tenant  in  order  to 
obtain  his  discharge  from  all  liability  in  respect  of  the 
tenancy,  and  to  induce  the  landlord  to  accept  of  a  surren- 
der from  him  of  the  tenancy.  Then  the  question  arises, 
whether  the  plaintiff's  attorney  had  authority  to  enter  into 
luch  a  bargain?  I  think  he  bad  such  a  right  in  the  com- 
mon course  of  occurrences.  If  an  attorney  had  not,  no 
man  would  know  how  to  transact  business.  It  does  not 
appear  that  the  plaintiff  made  any  attempt  to  disaffirm  his 
aathority,  or  even  tendered  to  the  defendant  the  surplus 
beyond  the  demand  for  debt  and  costs.  If  the  sum  of  10/. 
was  paid  in  discharge  of  the  plaintiff's  whole  claim,  (he 
present  action  was  a  wrongful  one.  I  think,  under  all  the 
circumstances,  as  it  does  not  appear  that  the  act  of  the 
plaintiff's  attorney  was  repudiated  by  his  employer,  it 
must  be  taken  to  have  been  adopted  by  him.  The  pre- 
sent verdict,  I  think,  therefore,  was  right,  and  ought  not 
to  be  disturbed. 

Rule  refused. 


Unwin  r.  Kino. 
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wa8  liable  to  be  summoned  to  the  County  Court  in  Middle^         1834. 
sex,*  and,  secondly,  that  the  demand  of  the  plaintiflF  being       "';;;;^ 
cut  down  by  means  of  a  counter-claim,  the  fact  of  the  «^* 

ICrun 

sum  for  which  the  jury  found  their  verdict  being  less 
than  40s.  did  not  entitle  the  defendant  to  his  double  costs 
under  the  act  As  to  the  first  objection,  it  was  only  ne- 
cessary to  refer  to  the  language  of  s.  19  of  the  act,  to 
shew  that  it  was  indispensable  that  the  defendant  should 
shew  himself  liable  to  be  summoned  to  the  County  Court 
The  words  of  it  are,  ^'  That  in  case  any  action  of  debt,  or 
acdoD  upon  assumpsit,  shall  be  commenced  and  prosecut- 
ed in  any  of  his  Majesty's  Courts  of  Record  at  Westmin- 
sier,  and  the  defendant  or  defendants,  at  the  time  of  such 
action  brought,  shall  live  and  reside  in  the  said  county  of 
Middlesex,  and  be  liable  to  be  summoned  to  the  said 
County  Court,"  &c.  It  was  not  sufficient  for  him  to  shew 
that  he  was  residing  in  the  county  of  MidMesex,  because 
he  might  be  resident  there,  and  yet  not  liable  to  be  sum- 
moned to  the  County  Court,  as  he  might  be  an  attorney. 
The  defendant^  however,  only  described  himself  as  resid- 
ing "  in  Brecknock  Terrace,  Camden  lown,  in  the  county 
o(  Middlesex,**  which  was  clearly  insufficient. 

Gunning,  contrh,  submitted,  that  it  must  be  sufficiently 
clear,  from  the  statement  made  in  the  affidavit,  that  the 
defendant  was  liable  to  be  summoned  to  the  County 
Court.  If  he  was  not  liable  to  be  summoned,  it  was  for 
the  other  side  to  shew  that  he  was  not  so  liable. 

Taumton,  J. — I  shall  say  nothing  upon  the  second  ob- 
jection, as  I  have  an  opinion  on  the  firsts  which  removes 
the  necessity  of  expressing  any  upon  the  second.  The 
83  Geo.  2,  c.  33,  s.  19,  provides,  "  That  in  case  any 
action  of  debt,  or  action  upon  assumpsit,  shall  be  com- 
menced and  prosecuted  in  any  of  his  Majesty's  Courts  of 
Record  at  Westminster,  and  the  defendant  or  defendants. 
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at  the  time  of  sucli  action  brought,  shall  live  ami  rrs'iile 
in  tile  said  county  of  Afiddlesex,  and  be  liable  to  lie  sutif 
monedto  the  said  Cotmly  Court,  S(c.,  and  the  jury  upon 
the  trial  of  such  cause  shall  find  the  daniagca  for  the 
plaiiitifT  under  the  vulue  of  40^.,  unless  the  Judge  shnll 
in  open  Court  certify  on  the  back  of  the  record  that  the 
freehold  or  title  to  the  plaintilT's  lanil  principally  came  in 
question,  or  tlint  an  net  of  bnnkruplcy  principally  c»nie  in 
question  at  such  trial,  then,  and  in  such  case,  no  costs 
shidi  lie  awarded  to  the  plaintiff  in  ^uch  action,  but  the 
defendant  or  defendants  shall  be  entitled  to  and  recover 
double  costs  of  suit."  It  is,  therefore,  expressly  enacted, 
that  one  of  the  terms,  on  which  the  defenilant  shall  be  en- 
titled to  double  costs,  shall  be,  that  he  is  liable  to  be  sum- 
moned to  the  County  Court.  But  no  such  allegation  is 
contained  in  the  slTidavIt  on  which  this  application  is 
founded.  For  any  thing  that  appe.ira,  he  may  be  exempt 
from  being  summoned,  although  he  is  resident  within  the 
jurisdiction.  As  this  aflidnvit  does  not  contain  such  an 
allegation,  the  defendant  has  not  entitled  himself  to  the 
bcne6t  of  this  act,  and  the  present  rule  must  be  dis- 
charged. 

Rule  discharged. 


V, 

Hall. 
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note  to  Dames  y.  Hughes  (a),  where  judgment  had  been         1834. 
signed  upon  a  cognovit  without  first  filing  a  biU|  which  was       mohley 
holden  to  be  irregular;  but  it  having  been  done  at  the 
request  of  the  defendant  to  save  expense,  the  Court  grant- 
ed leave  to  file  the  bill  nunc  pro  tunc,  and  directed  the 
pUuntiff  to  pay  all  the  costs. 

Taunton  y  J. — That  was  a  case  of  an  attorney  defen- 
dant. There,  no  action  was  in  existence  against  him  until 
the  bill  was  filed.  Here,  however,  a  writ  had  been  issued, 
and,  therefore,  there  was  an  action  existing  against  the 
defendant.  Besides,  the  Master  (Chapman)  informs  me 
that  it  is  the  universal  long  established  practice  to  sign 
judgment  without  filing  or  delivering  a  declaration. 

White  then  proceeded  to  state  the  grounds  on  which 
the  second  objection  depended ;  and  on  it  Taunton,  J., 
granted  him  a  rule  nisi. 

Rule  nisi  granted. 

Piatt  afterwards  shewed  cause  against  this  rule. — The 
facts  stated  in  the  affidavit,  and  which  were  admitted, 
were,  that  the  defendant,  being  sued  for  a  certain  amount, 
agreed  to  give  a  cognovit  for  the  debt  and  costs.  It 
was  accordingly  given,  and  at  the  time  the  defendant  paid 
a  sum  of  5/.  on  account,  stating  also,  that  he  should  be 
prepared  to  pay  the  whole  amount  in  a  fortnight.  At  his 
request  the  plaintiff's  attorney  gave  him  a  memorandum 
in  these  words : — "  The  cognovit  given  by  Mr.  Hall  this  day 
in  the  action  at  the  suit  of  Mr.  Morley  is  not  to  be  put  in 
execution  for  a  fortnight,  Mr.  Hall  having  paid  5/,  on  ac- 
count.'' This  memorandum  was  on  a  separate  piece  of 
paper.  It  was  contended,  however,  on  the  other  side, 
that  with  the  cognovit,  it  formed  an  agreement,  and  there- 

(a)  7  T.  R.  207. 
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fere  that  there  should  be  a  Btamp  upon  the  cognovit.  The 
nemorRndum,  however,  did  not  constitute  with  it  an  agree- 
ment It  was  not  a  condition  engrailed  on  the  cognovit, 
but  a  mere  independent  promise  on  the  part  of  the  plaiiH 
tiff  that  he  would  not  put  the  cognovit  in  force  for  a  fort- 
night. It  might  as  well  be  said  that  the  holder  of  a  bill  of 
exchange  could  not  sue  on  it  unless  it  had  an  agreement 
atamp,  because  a  promise  had  been  given  to  the  defendant 
that  it  should  not  be  put  in  force  for  a  certain  period. 
The  present  rule  must,  therefore,  be  discharged. 

White,  in  support  of  the  rule,  contended,  that,  as  the 
agreement  between  the  parties  was  that  the  cognovit  should 
not  be  put  in  force  for  a  fortnight,  that  agreement  ought 
to  have  been  embodied  in  the  cognovit,  or  it  might  hare 
been  written  at  the  bottom  of  the  instrument.  It  waa 
given  at  the  time  of  executing  the  cognovit,  and  therefore 
must  be  considered  as  part  of  an  agreement  made  between 
the  parties.  He  cited  the  case  of  Reardon  v.  Steabey  (a). 
There,  on  a  motion  to  set  aside  proceedings  for  irregula- 
rity, one  of  the  irregularities  stated  waa,  that  the  cognovit, 
on  which  the  judgment  had  been  signed  and  execution 
iuaed,  was  not  stamped,  which  was  contended  on  tfa« 
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Stamped.    So  here^  the  memorandum  and  the  cognovit  to-        1834. 
gether  foimed  an  agreement  which  required  a  stamp.    It 
ought,  indeed,  to  have  been  filed,  and  the  plaintiff*,  by  not 
faftTing  done  so«  was  guilty  of  a  fraud  on  the  defendant  and 
the  Court. 

Taunton,  J. — I  am  of  opmion  that  the  objection  to 
diis  eognovii,  on  account  of  its  not  being  stamped,  ought 
not  to  prevail.  The  law  upon  the  subject  of  stamps  is  al- 
together a  matter  posUivi  juris.  It  involves  nothing  of 
principle  or  of  reason,  but  depends  altogether  on  the 
language  of  the  legislature.  There  is  no  stamp  applicable 
to  a  cognovit,  considered  merely  as  a  cognovit,  it  not  being 
indadedin  the  schedule  to  the  Stamp  Act;  but  the  Courts 
have  said,  that,  if  the  cogiiovf/ contains  any  matter  of  agree- 
ment or  stipulation,  it  shall  be  stamped,  not  as  a  cognovit, 
bot  as  an  agreement.  Now  this,  which  is  said  to  consti- 
tute with  the  cognovit  an  agreement,  is  in  truth  nothing 
more  than  a  memorandum  given  by  the  plaintiff's  attorney, 
at  the  same  time  as  the  cognovit  was  executed  on  a  separ- 
ate piece  of  paper;  and  it  is  in  these  words,  *'  The  cogno- 
rii  given  by  Mr.  HcUl  this  day,  in  the  action  at  the  suit  of 
Ifr.  Morletf,  is  not  to  be  put  in  execution  for  a  fortnight, 
Mr.  Hall  having  paid  51.  on  account."  The  memoran- 
dum is  given  by  the  plaintiff's  attorney  after  the  cognovit 
is  executed,  the  defendant  having  paid  5L  on  account.  I 
do  not  see,  therefore,  that  this  cognovit  is,  in  point  of  fact, 
or  on  inspection  of  the  paper  itself,  any  agreement  between 
the  parties,  but  a  mere  memorandum,  altogether  separate. 
I  do  not  think  it  can  be  so  connected  with  the  cognovit 
as  to  make  it  bad  for  want  of  a  stamp.  It  does  not,  there- 
fere,  come  within  that  class  of  cases  in  which  it  has  been 
deeided  that  a  cognovit  with  words  of  agreement  requires 
a  stamp.  The  present  rule  must,  therefore,  be  discharged, 
but  without  costs,  as  some  allowance  must  be  made  for  a 
man  struggling  to  obtain  his  liberty. 

Rule  discharged,  without  costs. 
▼OL.  II.  L  L  D.  p.  c. 
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Welsh  v.  Lamqfobd. 
In  bailable  pm-  JfARSTO  W  moved  for  a  rule  to  shew  cause  wby  the  writ 
^^uiy''o*BiK~  ofcapiiu  in  this  case  should  not  be  set  aside,  and  the  de- 
Mli"iion!jf  ttT  *«"***"'  discharged  out  of  custody,  on  the  ground  of  a 
■lefeiuUnt'i        defect  in  the  form  of  the  writ.  In  stating  the  defendant  and 
dinrc.    A  place  bis  supposed  residence,  it  merely  described  him  as  "  Cap- 
w  «penrf'to'  *■'■*  ^"gford,  of  the  Honourable  East  India  Companj/'t 
be  found  iiH»r-  ghip  the  Kelli/  Castle,  and  now  most  likely  to  be  found  at 
the  East  India  House,  in  the  city  of  London."    This  was 
by  no  means  a  sufficient  description  of  residence  according 
to  the  form  contained  in  the  schedule  to  the  2  &  S  Will.  4, 
c.  S9.    It  neither  gave  the  ship  as  his  residence,  or  that 
wluch  might  be  considered  as  the  home  of  the  ship.     By 
such  a  description,  the  ofBcer  required  to  execute  the  pro- 
cess could  not  form  any  notion  as  to  the  place  where  the 
defendant  could  be  found. 

Taunton,  J. — It  appears  to  me  that  the  description 
given  in  the  writ  in  this  case  is  a  sufficient  compliance 
with  the  form  given  in  the  schedule  in  the  statute.     It  is 

to  be  obsprvfil.  lli;[l  llicrc- i.'   ;i   diflbrcnce  in  the  descrip- 
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oooDty  wherein  he  is  supposed  to  be  is  required^  for  no  other        1 834. 
oonstruction  can  be  put  on  the  words  of  this  part  of  the  writ.      "     ' 
But  as  it  does  not  appear  from  the  form  of  the  capias  that  »• 

any  yery  particular  description  of  the  defendant's  resi- 
dence is  necessary  in  that  writ,  but  that  it  is  enough  if 
be  U  so  described  as  to  enable  the  officer  executing  the 
piooeas  to  find  the  defendant,  I  think  that  the  description 
here  given  is  sufficient.  It  is  clear  that  it  was  sufficient, 
ibr  the  sheriff  has  been  able  to  arrest  him.  There  may, 
perhaps^  be  good  reason  for  not  requiring  the  plaintiff  to 
be  so  particular  in  his  description  of  the  defendant  in 
bailaUe  process  as  in  serviceable  process;  for,  where  the 
fumer  process  is  resorted  to,  it  may  not  be  always  easy 
Cnt  the  plaintiff  to  give  a  particular  description  of  the  de- 
fendant's residence.  You  will  therefore  take  nothing  by 
your  motion. 

Rule  refused  (a).     . 


Foss,  a  Pauper,  v.  Wagnbr. 

HVMFRE  Y  had  obtained  a  rule  calling  on  the  plaintiff  Where  a  piain- 
to  shew  cause  why  he  should  not  be  dispaupered,  or  why  formdpauperu, 
he  should  not  give  security  for  costs,  or  why  there  should  f^l^^l^^ 
not  be  a  stay  of  proceedings,  until  he  should  return  to  eighteen 

J  '^  o  '  monthi,  the 

Englondm  Court  will  com- 

pel him  to  give 
security  for 

Addison  shewed  cause. — It  appeared  by  the  affidavits  <»»««.  or  suyWa 

•^*  ''         ^  proceedings  un- 

OQ  both  sides  that  the  action  was  commenced  in  Decern'  tu  his  return. 
ber  last;  that  the  plaintiff  was  a  seafaring  man,  and  that  in 
February  he  obtained  a  berth  in  a  ship  in  the  China 
trade  as  third  officer;  his  wages  were  SI.  a  month,  and  he 
sailed  for  India  about  that  time,  having  signed  the  ship's 
articles  to  serve  on  the  voyage  out,  and  home  again  to 
England:  that  there  was  reason  to  believe  he  would  re- 

(a)  See  BujfUe  v.  Jackson^  posff  p.  505. 

LLS 
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turn  with  the  ship;  that  th^e  thip  would  not  return  for 
dghteen  months;  that,  according  to  the  usage  of  ^e 
trade,  pbuntiff  was  paid  a  month's  wages  in  advance  at 
starting,  and  was  supplied  with  slops  and  money  to  pur- 
chase mere  necesBaries  during  the  voyage;  but  that  the 
remainder  of  his  wages  was  payable  as  the  freight  was 
earned;  and  that  the  first  port  of  discharge  was  at  Cal- 
tnttta.  On  these  facts,  he  contended,  that,  to  make  the 
plaintiff  give  security  for  costs  was  in  effect  to  dispauper 
him;  and  that,  if  security  for  costs  was  to  be  enforced  on 
this  occasion,  no  seaman  serving  on  a  long  voyage  would 
be  exempt  from  the  rule.  He  cited  the  following  cases: 
Anonymoua  (a).  Anonymous  (6),  Cole  v.  Scale  (c),  Nelton 
y.  Ogle  {d),  Henichen  v.  Garvea  (e),  Jacobo  v.  Steven- 


Taomtom,  J. — I  think  there  are  not  sufficient  grounds 
shewn  to  the  Court  to  dispauper  the  plaintiff;  but  I 
think  the  other  part  of  the  rule,  via.  that  the  plaintiff  shall 
either  give  security  for  costs,  or  that  there  shall  be  a  stay 
of  proceedings  until  the  plaintiffs  return  to  England,  ought 
tobemade  absolute.  Where  a  party  is  out  of  the  kingdom 
1  temporary  abstiice,  hf  is  nol  lo  be  called  u 
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Robinson  v.  Day,  Esq. 

JbLELLY  shev^ed  cause  against  a  rule  nisi^  obtained  by  A  notice  of  the 
Ball,  requiring  the  defendant  to  shew  cause  why  the  sum  writ  of  error  in 
paid  into  the  hands  of  the  sheriff  by  the  plaintiff  in  error  ,u'delr.uting 
should  not  be  paid 'out  to  the  plaintiff  below.     It  was  an  ^«  grounds  of 

,  error  to  be,  that 

action  of  slander,  and  at  the  first  trial  the  jury  found  a  the  declaration 
▼erdict  for  lOOL  damages.  A  second  trial  was  had,  and  the  [her^f  IJbad  ° 
jury  found  a  verdict  for  150/.  damages.    On  this  verdict,  J**5  ''^  "**^^, 

*  °  being  actionable 

judgment  was  signed,  and  execution  issued.  The  defen-  without  special 
daat  piud  the  money  into  the  hands  of  the  sheriff,  and  innuendoes  bad 
brought  a  writ  of  error.  Bail  in  error  was  regularly  put  in.  ^^^^^'  complies 
The  notice  of  allowance  of  the  writ  was  served  upon  the  ^t^^^  Reg,  Gen. 
idaintiff  below;  and  the  question  was  whether  this  notice  of  '  ' 
the  allowance  was  sufficient  to  operate  as  a  supersedeas  of 
execution?  By  9  Reg.  Gen.  H.  T.  4  fTill.  4,  it  is  ordered, 
**  That  no  writ  of  error  shall  be  a  supersedeas  until  ser- 
vice of  the  notice  of  the  allowance  thereof,  containing  a 
statement  of  some  particular  ground  of  error  intended  to 
be  argued ;  provided,  that,  if  the  error  stated  in  such  notice 
•hall  appear  to  be  frivolous,  the  Court  or  a  Judge  upon 
sommons  may  order  execution  to  issue.*'  Now,  it  was  ne- 
cessary to  consider  whether  the  notice  of  allowance  in 
this  case  suflSciently  complied  with  the  rule.  The  notice 
was  in  these  words,  "  Take  notice  that  a  writ  of  error  has 
been  aHowed  in  the  above  cause;  and  that  the  particular 
grounds  of  error  are,  that  the  declaration  and  every  count 
thereof  is  bad ;  the  words  as  alleged  not  being  actionable 
without  special  damage,  which  was  negatived;  and  the  in- 
nuendoes in  every  count  are  bad  in  law,  and  vitiate  the 
record.**  This  notice  was  clearly  sufficient  in  stating  the 
grounds  of  error.  How  could  the  objection  which  the 
plaintiff  in  error  sought  to  raise,  be  more  particularly 
stated  ?  Or  how  could  this  be  considered  as  frivolous  error  ? 
If  the  objections  which  the  plaintiff  in  error  raised  did  go 
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1 834.        to  ererj  count  in  the  declaration,  and  to  all  the  innuendoes, 
ituDiNtoH     *^  *"  impossible  to  state  them  in  a  more  particular 


Matt  and  Ball,  in  support  of  the  rule,  contended  that 
tiie  notice  of  error  here  did  not  comply  with  the  direc- 
tiona  of  9  Seg.  Gen.  H.  T.  4  Will.  4.  Nothing  could  be 
more  general  than  the  mode  in  which  the  objections  were 
here  stated;  and,  therefore,  it  was  imposnble  for  the  de- 
fendant in  error  to  know  what  the  points  were  on  which 
ibe  pluntiff  in  error  proposed  to  rely.  The  object  of  the 
rule  was,  that  the  real  objections  should  be  particulariy 
stated,  in  order  that  vexatious  writs  of  error,  or  merely 
for  the  purpose  of  delay,  might  be  discouraged.  Here, 
however,  it  was  impossible  for  the  defendant  in  error  to 
know  what  objections  he  had  to  meet.  Under  the  terms 
of  the  rule,  therefore,  this  notice  could  not  operate  as  « 
aupenedeaa. 

Taonton,  J. — -Nothing  that  I  decide  here  wiU  ulti- 
mately aflfect  the  rights  of  either  party.  The  question  is, 
whether  the  money,  being  in  Court,  and  in  safety  and  w- 
curity,  it  shall,  under  the  circumstances  disclosed,  be  paid 
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of  error,  and  does  therefore  operate  as  a  supersedeas,         1834. 
The  money,  therefore,  may  remain  in  Court  until  the  case      „ 
is  decided  before  the  Court  of  error.     The  present  rule  «. 

Day. 

must  therefore  be  discharged;  and,  as  it  is  a  matter  of 
doubt  upon  9  new  rule,  it  ought  to  be  without  costs. 

Rule  discharged,  without  costs. 


Doe  d.  King  «•  Robinson. 

fl^ HITE  shewed  cause  against  a  rule,  requiring  an  at-  ad  aUocatur  i» 
tomey,  named  Brown,  to  deliver  up  an  allocatur  given  by  |J^  jj^^ln*^ 
tfie  Master  on  a  certain  taxation,  to  which  Brown  was  a  whose  fiivour  it 

IS  made. 

party.  It  appeared  that  Brown  took  out  a  summons  to 
tax  the  bill  of  an  attorney  named  Woolley.  On  taxation, 
the  Master's  alheatur  was  in  favour  of  Woolley;  and  as 
soon  as  it  was  made  Brown  took  it  up,  as  he  said,  for  the 
psrpose  of  taking  a  copy  of  it,  and  he  had  since  refused 
to  give  it  up.  The  present  application,  therefore,  was  to 
compel  him  to  deliver  it  to  Woolley. 

Taunton,  J. — ^The  allocatur  properly  belongs  to  the 

party  in  whose  favour  it  is  made.     Brown,  therefore,  by 

possessing  himself  of  the  allocatur,  and  refusing  to  give  it 

up,  was  not  justified.     It  might,  perhaps,  be  convenient  for 

him  to  have  a  copy  of  it;  but  that  did  not  give  him  a  right 

to  keep  possession  of  it.  He  must,  therefore,  deliver  it  up  to 

Mr.  WooUey,  and  must  pay  any  expense  which  has  been 

incurred  in  consequence  of  his  retaining  possession  of  the 

aUocaiur. 

Rule  absolute  accordingly. 
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Goodman  v.  London. 
J^UNBAR  moved  to  discharge  a  defendant  out  of  cus- 
tody, on  the  ground  of  his  having  been  arrested  reJeunilo 
from  hia  discharge  out  of  cHininal  custody.  The  facts  were 
these: — The  defendant  had  been  indicted  by  the  plaintiff 
for  embezzlement.  He  was  tried  and  acquitted  on  the 
5th  February.  An  application  was  made  to  the  Judge 
that  night  for  his  discharge;  but,  the  grand  jury  being  still 
sitting,  he  was  not  set  at  liberty  till  the  next  morning.  He 
had  not  gone  more  then  twelve  yards  from  the  prison,  when 
he  was  arrested  at  the  suit  of  the  plaintiff  for  the  satne 
sum,  the  appropriation  of  which  formed  the  subject  of  the 
indictment  for  embezzlement.  Hia  application,  therefore, 
was,  that  the  defendant  should  be  discharged  out  of  cus- 
tody, on  the  ground  of  his  being  privileged  from  arrest, 
redetindo  after  being  discharged  from  imprisonment.  He 
cited  Wells  v.  Gurneij  {a),  where,  by  the  contrivance  of 
the  plaintiff's  attorney,  a  party  had  been  arrested  on  a 
Sunday  on  a  criminal  process,  for  the  purpose  of  effecting 
his  arrest  on  a  civil  process,  and  he  was  detained  in  cus- 
tody till  Monday,  and  then  arrested  on  the  civil  process; 
tlie  Court  there  ordered  him  to  be  discharged  out  of  cus- 


dent. 
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Calvert  v*  Rbdfearn. 

JlLATT  shewed  cause  against  a  rule  nisi^  obtained  by  inferring  a 
Chadwiek  Janes,  for  setting  aside  an  attachment  for  non-  mentofcortt 
payment  of  costs,  pursuant  to  the  Master's  allocatur.  The  **  ^  °?  °?*^ 

1.11  1.  Miry  thatthc 

ground  on  which   the  application  was  made  was,  that  original  rule 

when  the  copy  of  the  rule  was  served  on  the  defendant  inthebandaof 

for  the  payment  of  costs,  the  person  serving  it  had  refused  S-ftiTAlMiIn  to 

to  allow  the  defendant  to  see  the  original  rule.    In  answer  Um,  m  that  he 

-         _,        ,    .  .         .  can  read  iti  con- 

to  the  affidavit  m  support  of  the  motion^  it  was  sworn  that  tents,  it  is  suffi- 
the  person  serving  the  rule  held  the  original  in  his  hand, 
and  offered  to  shew  it  him,  so  that  he  might  read  it,  but 
would  not  allow  the  defendant  to  have  it  in  his  hand,  be- 
cause  he  knew  the  tricks  of  the  defendant.  This  he  con- 
tended was  sufficient,  without  allowing  it  to  go  out  of  his 
possession. 

Taunton,  J. — It  appears  to  me  that  an  absolute  de- 
fivery  of  the  original  rule  was  not  necessary.  If  it  was 
shewn  to  him  in  such  a  way  that  he  could  read  it,  that 
was  sufficient.  The  present  rule  must,  therefore,  be  dis- 
charged  with  costs. 

Rule  discharged,  with  costs. 


Buffle  v.  Jackson. 

JmANSEL  moved  for  a  rule  to  shew  cause  why  the  de-  in  a  writ  of 
fendant  in  this  case  should  not  be  discharged  out  of  cus-  ^^^^^^i 
tody,  on  the  ground  that  the  defendant's  place  of  residence  *Jj«  ^?^d '"^•k- 

the  exact  resi- 
dence of  the  defendant,  but  he  may  give  the  best  description  he  can  of  the  place  where  lie  is  to  be 
lound. 

A  variance  between  the  description  of  the  defendant's  residence  in  the  affidavit  of  debt  and  the 
eapUu  is  immaterial. 
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Witt  not  stated  in  the  writ  of  capias  on  which  he  had  been 
arrested.  The  writ  described  the  defendant  as  of  "  Jilor- 
peth  Place,  Waterloo  Road,  in  the  county  of  Surrey" 
and  the  affidavit  described  him  as  of  "  Soulhamploa  Street, 
Penlonville,  in  the  county  of  Middlesex."  He  did  not 
aiean  to  contend  that  it  was  necessary  the  defendant's 
address  Ehould  be  stated  in  the  affidavit  of  debt ;  but  he 
uaed  the  fact  of  the  variance  in  the  description  of  tlie  resi- 
dencc  between  the  affidavit  and  the  writ,  in  order  to  shew 
that  the  correct  residence  of  the  defendant  had  not  been 
given  in  the  writ.  He  cited  the  case  of  Webh  v.  Law- 
renee  (a). 

Taunton,  J. — The  objection  here  is,  that  the  descrip- 
tion of  tlie  defendant's  residence  stated  in  the  capias  was 
not  the  true  one ;  for,  the  affidavit  of  debt  describes  him  as 
of  one  place  and  the  capias  as  of  another.  It  appears  to 
me,  however,  that  the  description  of  the  defendant's  resi- 
dence need  not  be  particularly  given,  but  the  plaintiff  may 
give  «uch  description  of  it  as  he  can.  There  is  a  differ- 
ence between  the  language  of  the  section  of  the  Z  &  H 
H'ilL  4,  c.  39,  authorizing  the  issue  of  the  writ  of  capiat 
and  the  form  given  in  the  schedule,  and  the  language  lo 
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rected  to  the  sheriff  of  Surrey ^  and  the  defendant  is  de«  1834. 
scribed  in  the  affidavit  of  debt  as  resident  in  the  county  of  bupple 
Middlesex.  ,    •- 

Taunton,  J.^-Tbat  is  of  no  importance,  as  the  defen- 
dant might  have  been  temporally  resident  in  Surrey,  al- 
though his  permanent  residence  was  in  Middlesex. 

Rule  refused. 


Palmer  and  Others  f .  Feistel  and  Another. 

brODSON  shewed  cause  against  a  rule  for  setting  aside  in  an  action 
a  judgment  o(  nonpros.    It  appeared  that  the  action  was  defendanu,  a 
brought  against  the  defendants,  as  the  drawers  of  a  biU  of  l^^^^'ci^not 
exchange  for  251.     One  was  arrested,  and  the  other  bedgneduntn 

•  •,  all  iiaTeappear- 

neither  arrested  nor  served,  as  he  was  abroad.  The  de-  ed. 
fendant,  who  had  been  arrested,  ruled  the  plaintiffs  to  de- 
clare, and  demanded  a  declaration.  The  plaintiffs  not 
declaring,  the  defendant,  four  days  afterwards,  signed  the 
judgment  of  non  pros.  The  question  was,  whether  thb 
judgment  was  regular?  He  contended  that  it  was;  for,  if 
the  plaintiff  had  chosen,  he  might  have  compelled  an  ap- 
pearance, or  proceeded  to  outlawry  in  the  case  of  the  de- 
dant  who  had  not  appeared. 

Taunton,  J. — It  appears  from  the  authorities  in  1  Tidd, 
459,  that,  where  several  defendants  are  sued,  a  non  pros 
cannot  be  signed  until  all  have  appeared.  The  judgment 
of  nonpros  in  this  case  was,  therefore,  irregular,  and  must 
be  set  aside.   The  present  rule  will,  therefore,  be  absolute. 

Rule  absolute. 


^^^^^^       cases  in  the  tnactice  court,  k.  b. 

"     '     '  Crowder  v.  Bell. 

UiiUer  iheJ!«i>-  JitVANS  fihcwcd  cause  against  a  rule  nisi  for  giving  the 

RTqueaii  Att,     defendant  his  double  costs  under  the  London  Court  of 

lo 'ih""ii''f  *'^'''"'  I***!"®**' Act,  he  having  obtained  a  verdict,  and  the  Judge 

danti  claim  for   at  Nht  Prius  having  Certified.     The  only  answer  which 

piHintiffnuun-  ^^  bad  to  the  application  was,  that  the  plaintitTwas  un- 

SrfendMt'r^*     aware  that  the  defendant  resided  within  the  jurisdiction 

tided  triihin  (he  of  the   act.      There   was  no  doubt  that  he   did  reside 

within  the  jurisdiction,  for  the  affidavit  in  support  of  the 

rule  shewed  that  he  resided  in  Little  Knight  Rider  Street, 

which  was  within  the  City  of  London. 

Taunton,  J. — The  ignorance  of  the  plaintiff  is  no  ob- 
jection to  the  defendant  having  his  double  costs.  There  are 
several  cases  to  shevr  that  this  proposition  is  well  founded. 
The  present  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 


Walls  p.  Redmayne. 
A  defcndaoi       OWAN  movcd  for  a  rule  for  Judgment  as  in  case  of  a 
ludgiocni  ai  in    DPBBuiU     The  plaintiff's  demand  did  not  exceed  "Qt., 
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for  that  of  the  superior  Court.  All  proceedings  preparatory        1B34. 
to  (he  trial  are  left  in  the  same  situation  as  they  were  be*        Walls 
ibre  the  passine  of  the  statute.    You  may,  tlierefore,  take     ^     *• 

your  rule. 

Rule  granted. 


Dobbins  «.  Green. 

JL  HIS  was  a  sheriff's  rule,  obtained  under  the  1  &2WiU.  The  iheriff 
4,  c.  58,  s.  6,  requiring  the  execution  creditor,  and  a  per-  ^uiu^on,  in"^ 


Or- 


son claiming  the  goods  seized  under  the  Ji^fa.,  to  appear  ^^  ^^uie 
before  the  Court,  and  state  their  respective  claims,  in  or-  interpieaderacu 
der  to  abide  such  order  as  the  Court  should  think  proper 
to  make. 

Shaw  appeared  on  behalf  of  the  claimant. — He  con- 
tended that  the  sheriff  was  not  entitled  to  relief  under 
the  act,  as  the  affidavit  on  which  the  application  had  been 
founded  did  not  deny  collusion  by  him  with  either  party. 
He  cited  the  case  of  Anderson  v.  CcMoway  (a).  That  was 
a  similar  application  to  the  present,  and  the  sheriff  had 
paid  over  the  proceeds  of  the  levy  to  the  execution  cre- 
ditor. Lord  Lyndhurst  there  said,  **  The  condition  in 
the  first  clause  is,  that  the  party  does  not  collude,  and 
b  ready  to  bring  the  money  into  Court.*'  Mr.  Baron 
Bayley  also  observed,  **  The  powers  and  authorities 
to  be  exercised  by  the  Court  for  the  relief  of  the  sheriff 
are  in  the  sixth  section  expressly  stated  to  be  *  such  powers 
and  authorities  as  in  that  act  are  before  contained,'  which 
Tenders  it  necessary  to  refer  to  the  preceding  sections  to 
ascertain  the  extent  and  application  of  those  powers  and 
authorities."  This  was  an  authority  to  shew  that  the  first 
section  and  the  sixth  must  be  construed  together,  and, 
consequently,  that,  as  an  ordinary  stakeholder  must,  before 

(a)  Ante,  Vol.  1,  p.  636,  and  1  C.  &  M.  182. 
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be  can  obtain  relief  under  the  act,  den;  collusion,  so  must 
a  sheriff  or  other  officer  executing  process  be  subject  to  the 
aame  conditions.  In  the  case  of  Coot  v.  Robert  Allen  {a), 
which  was  also  a  case  similar  to  the  present,  Mr.  Baron  Bay' 
ley  ohseired,  "  It  is  not  at  all  clear  that  the  sheriff  ought 
not  to  deny  collusion."  There,  it  was  not  necessary  for 
the  Court  to  decide  whether  the  sheriff  ought  or  ought 
not  to  deny  collusion;  but,  from  the  language  of  Mr.  Baron 
Bayley,  it  was  quite  clear  that  the  Court  would  have  re- 
quired bim  to  deny  it,  as  a  condition  on  which  he  should 
obtain  relief. 

TomUnaon,  amicus  Curia,  stated  that  he  had  taken  the 
same  objection,  in  a  similar  case,  before  the  full  Court 
while  Lord  Tenterden  presided ;  and  his  Lordship  stated, 
that  the  first  section  of  the  set  had  been  framed  on  the 
practice  of  bills  of  interpleader  in  equity,  where  it  was 
alwaja  required  by  the  Court  in  such  cases  that  collusion 
should  be  denied.  But,  under  the  sixth  section,  which 
waa  intended  for  the  relief  of  the  sheriff,  and  others  en- 
gaged in  the  execution  of  process,  they  being  public  ofG- 
cers,  no  such  denial  was  necessary. 
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Chitty,  Gent,  One  &c.,  v.  Naish. 

JLN  this  cue  it  appeared  that  the  plain tiff>  who  haa  now  ifa  debtor  pays 
become  a  bankrupt,  was  an  attomeyi  and  the  defendant  ^^J^^^r^ 
bis  client.    Various  business  was  done  by  the  former  for  '"^o"*  *ny  ^; 

^  rections  ai  to  its 

the  latter,  and  various  money  transactions  took  place  be-  specific  appro- 
iifeen  them.    The  result  was,  that  Naish  became  indebted  ditor  may  apply 
io  ChiUy  in  a  considerable  amount.    To  secure  the  pay-  either  of  J^^^^ 
ment  of  a  portion  of  this,  three  warrants  of  attorney  were  "«"'  ^r  simple 

contract  debt. 

giT^ii,  and  judgments  entered  up.    Certain  sums  of  money  if  the  creditor, 
were  paid  by  NaUh  to  Chitty  on  account,  and  a  portion  cumstantxs,"'^ 
of  it  applied  to  satisfy  the  first  and  second  judgments ;  "*^®  u^d!^" 
wttih  respect  to  the  third,  the  difficulty  arose  as  to  the  the  money  shall 
mode  of  applying  certain  sums  in  its  satisfaction.    A  one  or  other  ac- 
part  had  been  realized  under  an  execution;  and  for  that  ~^^^  ^^^A 
part  credit  was  given.    An  application  was  made  on  the  intendon  of  the 

■  ,  ^  parties,  to  be 

part  of  Naish,  that  it  should  be  referred  to  the  Master  to  collected  from 
asoertain  whether  the  three  several  judgments  entered  * 
ap  by  the  plaintiff,   before  his  bankruptcy,  upon    the 
warrants  of  attorney  against  the  defendant,  had  been 
satisfied.     It  was    accordingly  so    referred    to   Master 
Goodrich,  with  directions  to  certify  as  to  the  fact,  in  order 
that  satisfaction  might  be  immediately  entered  accordingly, 
and  that  the  costs  of  the  application  should  be  in  his  dis- 
er^tion.    The  Master  in  his  report  found  that  two  of  the 
judgments  had  been  satisfied  entirely,  and  that  the  third 
had  been  satisfied,  except  as  to  the  sum  of  69/.  \%s^  7d. 
The  defendant  objected  to  the  Master's  report  as  to  the 
third  warrant  of  attorney,  for  he  contended,  that,  in  point 
i>f  law,  the  whole  of  the  judgment  had  been  satisfied.    It 
appeared  that  .the  warrant  of  attorney,  on  which  the  re- 
maining judgment  was  founded,  was  given  to  secure  the 
mna  of  309/.  7s,  2d.,  being  the  balance  of  an  account  set- 
.tled  between  the  plaintiff  and  defendant  up  to  the  date 
thereof;    as  also  the  further  sum  of  104/.  0^.  10(/.,  the 
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amount  of  two  bills  of  exchange,  given  by  the  defendant 
to  the  plaintiff,  and  which  were  not  then  due,  making  to- 
gether ilSl.Ss.  And  the  defeazance  stated,  that,  in  case 
default  should  be  made  in  payment  of  such  balance  of  309JL 
7s.  3d.  on  the  day  therein  limited  for  that  purpose,  the 
plaintiff  should  be  at  liberty  to  levy  the  same  immediately; 
and, if  the  bills  should  not  be  paid  when  due,  he  was  to  be  at 
liberty  to  levy  the  amount  thereof  also  at  any  time  there- 
after. The  bills  were  not  paid,  but  were  renewed,  and  the 
renewed  ones  were  dishonoured  also,  and  afterwards  paid 
by  the  plaintiff.  Default  was  also  made  in  payment  of  the 
balance  of  300/,  "*.  2rf.  In  consequence  of  this,  the  plaintiff 
issued  an  execution  for  the  whole  of  the  413^.  Ss.,  of  which 
sum  the  sheriff  levied  SiHl.  I  .Of.  5d.,  leaving  a  balance  due 
to  the  plaintiff  of  69/.  I2s,  Id.  on  his  judgment. 

There  were  other  transactions  of  a  pecuniary  ntiture 
between  the  parties;  and,  by  a  general  account  current  pro- 
duced  before  the  Master,  it  appeared,  that  the  plaintiff, 
previously  to  their  becoming  due,  had  credited  the  defen- 
dant with  the  two  bills  of  exchange,  so  included  in  the 
judgment  in  question,  as  also  with  monies  received  sub- 
sequently to  the  levy  by  the  sheriff,  exceeding  in  amount 
the  69/.  I5a.  Id.,  so  remaining  due  on  the  judgment. 
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in  regard  to  the  bills  of  exchange,  the  judgment  in  ques-         1834. 
tion  was,  therefore,  still  subsisting  as  to  the  69/.  I2s.  Id. 
A  rule  to  shew  cause  was,  accordingly,  obtained  by  Erie 
for  the  review  of  the  Master's  report. 

Barsiow  shewed  cause  against  this  rule;  and  contended, 
that,  as  no  specific  appropriation  of  the  money  paid  by 
NaisA  to  Chitty  was  directed  by  the  former,  Chitiy  bad  a 
right  to  apply  the  money  so  paid  to  the  discharge  either 
of  a  judgment  or  simple  contract  debt.  The  Master*s 
report  was  in  accordance  with  this  principle,  and  therefore 
ought  to  be  confirmed. 

Erle^  in  support  of  the  rule,  contended,  that,  as  the 
judgment  was  the  more  burdensome  debt  due  from  the  de- 
fendant to  Chiity,  the  latter  should  have  applied  the 
monies  paid  to  him  by  the  defendant  in  satisfaction  of  the 
judgment  debt  rather  than  the  simple  contract  debt.  He 
cited  Clayton^s  case  (a),  and  Bodenham  v.  Purehas  (6). 

Cur.  adv.  vult. 

Taunton,  J. — This  was  a  rule  calling  on  the  plaintiff*  to 
shew  cause  why  the  Master  should  not  review  his  decision 
in  this  case.  It  was  referred  to  him  to  ascertain  whether  the 
three  several  judgments  entered  up  by  the  plaintiff  before 
hifl  bankruptcy,  on  three  warrants  of  attorney  against  the 
defendant,  had  been  satisfied.  If  that  were  the  fact,  the 
Master  was  to  certify  accordingly,  in  order  that  satisfac- 
tion might  be  immediately  entered  upon  the  roll;  and  the 
costs  of  the  application  to  be  in  his  discretion.  On  this 
reference  the  Master  inquired  into  the  circumstances  ex- 
isting between  the  parties,  and  the  facts  appear  to  be 
these: — There  were  three  several  judgments,  and  he  was 

(a)  Merivale,  572.  (6)  2  H.  &  Aid.  :^9. 
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or  opinion  that  twn  of  thein  were  satisfied.  The  last  re- 
maining one  appeared  to  have  been  satisfied  alao,  except 
as  to  the  sum  of  Wl.  ]~«.  7(/.  The  question  is,  whether 
he  was  right  in  his  opinion  as  to  that  sum  being  still  due 
on  the  judgment?  It  appears,  that  the  warrant  of  attorney 
on  which  this  remaining  judgment  is  founded  was  given 
to  secure  the  sum  of  309/.  7s.  2d.,  being  the  balance  of  an 
account  settled  between  the  plaintiff  and  the  defendant  up 
to  the  dale  of  it,  and  also  the  sum  of  lOiL  On.  10,L,  beiiig 
the  amount  of  two  bills  of  exchange  given  by  the  defendant 
to  the  plaintitr,  which  two  sums  formed  together  the  total 
of  413/.  8s.;  and  in  the  defcazance  of  the  warrant  of  attorney 
it  was  stated,  that,  in  case  ofdefault  being  made  in  paying 
the  sum  of  309/.  Is.  iid..  ihc  plaintifi' should  be  at  liberty 
to  levy  that  sum  immediately;  and,  if  the  bills  were  not 
paid  when  they  became  due,  the  plaintiff  was  to  be  at 
hherty  to  levy  the  amount  thereof  also  at  uny  time  there- 
after, so  that  this  warrant  of  attorney  was  a  specific  secu- 
rity given  for  this  compound  sum  of  41tJ/.  8s.,  with  certain 
terms  thereunto  annexed.  The  hillis  were  not  paid  by  the 
defendant,  but  were  twice  dishonoured,  and  once  renewed, 
and  ultimately  paid  by  the  plaintiff-  Default  was  alao 
made  in  payment  of  the  balance  ofS09l.7s.  2d.,  by  which 
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that  the  plaintiff  was  bound,  out  of  the  monies  received  by  1S3>1. 
him,  to  discharge  the  judgment,  that  being  the  most  burden- 
some debt  to  the  defendant.  That  is  the  whole  of  the  ar- 
gument on  behalf  of  the  defendant.  However,  the  Master 
in  his  report  says,  that,  as  it  did  not  appear  that  the  de- 
fendant had  ever  required  that  any  of  these  monies  should 
be  so  applied,  the  plaintiff  had  a  right  to  place  them  to 
the  other  account,  the  balance  in  favour  of  the  plaintiff 
thereon  being  invariably  greater  than  the  sum  of  69/.  12s. 
Id.  still  due  on  the  judgment.  I  have  read  over  not  only 
the  Master's  report,  but  also  the  general  account  current, 
and  I  am  of  opinion  that  the  Master's  view  of  the  case  was 
correct,  and  consequently  that  the  69/.  i2s.  7d.  must  be 
considered  as  still  due  on  the  judgment;  and  in  support  of 
the  view  which  the  Master  has  taken,  without  going  into 
the  cases,  the  following  may  be  cited,  viz.  Hallv.  Wood{a)f 
Bosanquei  v.  Wray  (6),  Simpson  v.  Ingham  (c),  God- 
iard  ▼•  Cox  (</),  and  Campbell  v.  Hodgson  {e).  Other 
cases  might  also  be  cited  to  the  same  effect.  These  cases, 
however,  completely  confirm  the  Master's  opinion  on  this 
subject.  But  Clayton^s  case  and  Bodenham  v.  Purchas 
were  cited  on  the  other  side.  In  those  cases,  however, 
there  were  continuous  accounts,  in  which  debits  and  pay- 
ments were  introduced  on  different  sides  of  the  account;  and 
therefore,  there  being  no  evidence  of  distinct  appropriation, 
it  was  decided  that  the  earliest  payments  should  be  applied 
to  the  earliest  debits.  That  was  all  to  those  cases  decided. 
The  case  of  Bodenham  v.  Purchas  was,  however,  much  nar- 
rowed by  the  case  of  Simpson  v.  Ingham.  Here,  however, 
the  warrant  of  attorney  was  taken  as  a  specific  security, 
containing  special  and  particular  terms.  Therefore  it  is  to 
be  supposed,  according  to  the  argument  of  the  defen- 
dant, that,  when  the  plaintiff  made  out  his  account,  he  in- 

(a)  14  East,  243,  n.  id)  2  Strange  194. 

(6)  6  Taunt.  697-  (e)  1  Gow,  74. 

(c)  2  B.  &  C.  66. 
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tended  to  impair  tlic  security  he  bad  nlready  obtained. 
But  ihere  is  no  reference  in  the  account  to  the  warrant  of 
nltorney,  and  the  only  reference  to  nny  fact  connected 
with  it  is  as  lo  the  sum  of  343/.  15,«,  5d.  realized  by  the 
execution.  But  that  is  only  a  credit  for  the  proceeds 
of  ibftt  execution,  and  does  not  bring  the  warrant  of  attor- 
ney into  the  genera!  account.  That  sum  can  only  be 
tnken  to  satisfy  the  judgment  so  far  as  it  extends.  There 
is  no  reference  to  it  any  where  in  this  account,  which  wa» 
mode  lifter  the  sheriff  had  levied.  Now,  it  appears  that 
the  warrant  of  nltorney  was  given  in  part  to  secure  the 
sum  of  104/.  0*.  10//.,  being  the  amount  of  two  bills  of 
exchange  for  which  the  plaintiff  hnd  given  the  defendant 
credit  in  the  first  instance.  They  were  not  paid,  but  they 
wore  reneived,  and  the  plaittlilf  was  obliged  ultimately  to 
pay  them.  The  plaintiff,  therefore,  had  a  right  lo  ex- 
punge the  credit  he  had  given  for  the  amount  of  thoee 
bills  of  exchange.  There  does  not  appear  to  have  been 
any  payment  on  account  of  these  bills,  nor  any  payment  on 
the  balance  which  the  warrant  of  attorney  was  given  lo 
secure.  Now,  there  is  no  doubt  that  where  n  debtor  pays 
money  to  his  crcditcir  generally,  without  any  specific  direc- 
tion as  to  the  debt  in  discbarge  of  which  it  is  to  be  applied. 
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Doe  d.  Warn£  v.  Roe. 

MrALMER  moved  for  judgment  against  the  casual  ejec-  Service  in  eject- 
tor.  The  service  was  on  the  wife  of  the  tenant  in  posses-  ^jf^  of  the  ten- 
sion on  the  premises.     The  peculiarity  in  the  case  was,  »«*  in  possession 

•  «^  ,/  'on  the  premises 

that  the  tenant's  Christian  names  were  not  stated  in  the  ^s  sufficient,  ai- 

riii  /•         1  •  II  though,  from  the 

notice.  1  be  reason  tor  this  was,  that  the  tenant  was  a  conduct  of  the 
foreigner,  and,  on  inquiring  of  his  wife  what  were  her  ^ife^hisCUiri" 
bu8band*8  Christian  names,   she   stated  that  he   had    so  <<*"  ^^^^  '^*  ^^^ 

.  til  stated  in  the 

many  French  and  Italian  names  that  she  could  not  tell  notice  at  the 
without  referring  to  her  marriage  certificate,  and  that  she  d^Uon.^ 
could  not  do,  without  the  consent  of  her  husband. 

Taunton,  J. — I  think  that  will  do,  although  you  do  not 
know  the  Christian  names  of  the  tenant  in  possession. 

Rule  granted. 


Dixon  v.  Baker. 

C/  jMlALLEY  moved  for  a  rule  to  shew  cause  why  the  ir  a  defendant 
outlawry  against  the  defendant  in  this  case  should  not  be  "0" an*oudaw- 
reversed.     The  defendant  had  taken  the  benefit  of  the  In-  'y  condiUonaiiy 

on  his  sunering 

solvent  Act.     The  Court  discharged  him  absolutely  as  to  eight  months*' 
all  his  debts  with  the  exception  of  that  due  to  the  plaintiff,  uic^cou""  wui' 
and,  with  respect  to  that,  he  had  been  ordered  to  remain  "«[  '^«*«"^*  ^''e 

'  *  '  outlawry  until 

in  custody  for  eight  months,  unless  he  should  sooner  settle  ' ^e  eight 
the  plaintiff's  demand.     The   plaintiff  still  retained  his  sonmenthave 
outlawry  in  force,  and  the  defendant  was  afraid  of  being  *>^'*^"  »"^*^'^«^- 
harassed  by  that  outlawry.     The  plaintiff  could  obtain  no 
benefit  by  retaining  his  outlawry,   and,  therefore,  there 
could  be  no  objection  to  its  being  reversed. 

Taunton,  J. — You  are  too  early  in  your  application. 
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He  will  not  be  disclinrgeJ  from  llie  pkiatiffs  claim  until 
be  has  suffered  eight  months'  imprisonment.  Hi^  ilis- 
charge  from  that  debt  is  therefore  conditional,  and  until 
the  condition  is  fulfilled  he  is  not  discharged.  Suppose 
he  were  to  escape,  and  thus  forfeit  the  coriditinn,  he  would 
not  be  entitled  to  the  benefit  of  his  discharge. 

Rule  refused. 


Bell  p.  TAI^ 

JV.  H.  IV A  TSON  applied  to  the  Court  for  a  direction 
to  the  Master  to  allow  the  costs  of  a  special  jury  to  the 
plaintiff.  It  was  an  action  of  replevin,  and  was  made  a 
special  jury  cause  by  the  plaintiff.  At  the  assizes,  the  de- 
fendant withdrew  his  avowries  on  application  to  the  Judge, 
,  and  an  order  was  made  that  he  should  "  pay  all  costs."  Be- 
fore the  Master  it  was  contended,  that  he  ought  to  pay 
the  coats  of  the  i^pecial  jury,  as  there  was  no  doubt,  that, 
if  the  cause  had  gone  on,  the  Judge  would  huve  certified 
tbftt  it  was  a  proper  one  to  be  tried  by  a  special  jury;  and 
that  that  must  have  been  the  meaning  of  tlie  worde  "  ol) 
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Westmacott  r.  Cook. 
jK.  V.  RICHARDS  shewed  cause  against  a  rule  nisi  for  in  an  affidavit 

1*11      1* 

cancelling  the  bail-bond,  on  entering  a  common  appearance,  change,  it*  is  '^ 
The  defendant  had  been  sued  on  a  bailable  latitat ^  on  necessary  to 

,  state  the  amount 

which  he  was  not  arrested ;  and  an  affidavit  of  debt  was  of  the  bin. 
made  in  the  year  1831.     Since  then,  he  was  arrested  on  a 
capias  under  a  Judge's  order,  on  the  original  affidavit* 

The  objections  to  the  proceedings  were,  first,  that  the 
affidavit  was  insufficient ;  and,  secondly,  that  it  was  stale, 
in  having  been  made  more  than  a  year  before.  With  re- 
spect to  the  second  objection,  that  was  clearly  cured  by  the 
Judge's  order  to  hold  to  bail.  The  objection  to  the  affi- 
davit itself  was,  that  it  was  on  a  bill  of  exchange  and  in- 
terest thereon,  without  stating  the  amount  of  the  bill  it- 
sdf*  If  that  was  a  good  objection,  the  Judge's  order 
cured  the  defect. 

John  Henderson^  in  support  of  the  rule,  contended, 
that  the  first  objection  could  not  be  cured  by  the  Judge's 
order,  as  the  effect  of  the  order  was  merely  to  enable  the 
plaintiff  to  arrest  the  defendant  a  second  time,  and  left 
untouched  any  question  as  to  the  affidavit,  which  was  not 
before  the  Judge.  The  non-statement  of  the  amount  of 
the  bill  of  exchange  was  clearly  a  defect  in  the  affidavit, 
which  would  entitle  the  defendant  to  have  the  bail-bond 
delivered  up  to  be  cancelled.  He  cited  Brook  and 
Another  v.  Colman{a\  in  which  it  was  held,  after  the 
Court  of  Exchequer  had  taken  time  to  confer  with 
the  other  Judges,  that  the  amount  of  the  bill  must  be 
stated. 

Taunton,  J. — I  think  this  rule  should  be  made  abso- 

(fl)  AnUi  J).  7. 
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hite,  but  not  with  costs.  Although  the  Judfje's  order  is 
conclusive  of  all  matters  brought  before  the  learned  Judge 
at  the  time  of  applying  to  obtain  the  order,  it  cannot  affect 
matlers  not  brought  before  him.  Now,  it  does  not  appear 
}hst  this  defect  in  the  affidavit  of  debt  was  brought  to  the 

'  '''attention  of  the  learned  Judge  before  he  made  the  order. 

'  HU  order,  therefore,  cannot  be  conclusive  with  respect  to 
it,  und  the  affidavit  therefore  is  to  be  viewed  as  if  no  such 
order  had  been  made.  As  to  the  merits  of  this  apphca- 
tion,  it  appears  to  me  that  it  has  been  settled  decisively 
by  the  case  of  Brook  v.  Coleman,  that  the  amount  of  the 
bill  should  be  specifiecl  in  the  aflidavit  to  hoid  to  bail. 
That  is  now  the  constant  practice  at  chambers.  The 
ground  of  it  is  this,  that,  in  an  affidavit  of  debt  for  20/.  oa 
a  bill  of  exchange,  unless  the  principal  and  interest  were 
distinguished,  the  bill  might  only  be  for  15/.,  and  the 
residue  might  be  for  interest.  The  interest  is  in  the  nature 
of  damages,  and  does  not  in  general  form  the  ground  of 
an  arrest.  The  present  rule  must,  therefore,  be  made  ab- 
solute without  costs. 

Rule  absolute,  without  costs. 
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months,  as  it  appeared,  that,  from  the  articles  not  having         ^^^' 

been  stamped  at  the  time  of  beginning  the  clerkship,  and       ex  parte 

that  consequently  those  eighteen  months  would  not  be      Gardni^r. 

reckoned  within  the  five  years  of  service  required  by  law, 

a  separation  took  place  between   the  attorney  and  the 

son   of  the  applicant.     Soon  after,   Gardner  was   sued 

on  the  promissory  note  for  200/.,  which  he  had  deposited 

in  the  hands  of  the  attorney,  on  the  undertaking  that  it 

should  not  be  negotiated  until  the  expiration  of  five  years, 

he  having  paid  it  away  to  another  person.     He  contended 

that  this  was  an  ordinary  undertaking,  which  any  person 

as  well  as  an  attorney  could  have  given,  and,  therefore, 

could  not   be  enforced  summarily  against  the  attorney. 

The  mere  fact  of  his  being  an  attorney  was  not  suflScient 

to  authorize  the  summary  interference  of  the  Court. 

Taunton,  J. — The  ground  on  which  this  application 
was  made  was,  that  the  attorney  having  expressly  under- 
taken not  to  negotiate  the  promissory  note  until  the  expi- 
ration of  the  five  years,  he  had  committed  a  breach  of 
faith  in  negotiating  it  before  the  end  of  that  period.  It 
appears  to  me,  that  the  rule  ought  to  be  made  absolute 
in  all  its  parts,  and  with  costs,  for  Mr.  Gardner  was  com- 
pelled to  come  to  the  Court  in  order  to  enforce  the  pay- 
ment of  this  bill  by  the  attorney. 

Rule  absolute,  with  costs. 
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SocTiiEE  and  Another  c.  TbbbY. 
■Tan  aii.>nier      XHIS  "SB  an  actioD  on  an  attornoy's  b!ll.    At  the  InnI  al 
H>  ownhdHtt   -Gtuldhatl,  in  llie  Sittings  after  Triaity  Term,  ISA:*,  a  ver- 

fo!'!."Ji\«  nlli     "^'''*  ***  '^"""'^  *"''  ^''^  defendant. 

Of  B  .(tf  prwKi-  In  the  following  Miehaelmaa  Term  a  rule  was  granted, 
ncii'appeariDg,  colluig  Upon  tlic  defendant  and  his  nttoniies,  Messrs.  5'^/- 
(iiiDrnev  M*  not  **''*^  %  Walker,  to  shew  cause  wliy  a  stet  procexsux  or 
costs  iotbe         g  ggw  trial  should  not  he  granted.     The  defendant  did 

cBiue,  but  miul  ,      i,  c.    i 

be  made  iha  Dot  appear  to  shcw  cause,  but  only  Messrs.  Syltestey  ff 
ciaUpp"^tl'<r  Wa'*^'-  "Pon  f'e''-  o^n  "^^''^If-  1'''^  "-"'e  "•«  ("hich  did 
"^^■f  ^"i"'  ""'  P'*y  ^"^  costs)  was  discharged  in  the  following  Hilary 
piicaiion  ii  not  Term,  but  no  costs  were  asked  for,  nor  any  directions  given 
rule  is  dispoted  by  the  Cuurt  as  to  the  payment  of  them.  Upon  the  taxa- 
wiiinoi*iftS.  *''*''  o*^  '''^  ^"^'^  °^  ^'^^  action,  the  Master  disallowed  the 
-ardsunietHi  gogtg  of  Sylpexler  ^  Walker,  in  shewing  cause  against  Ihe 
[hem.  rule,  as  not  being  costs  in  the  cause. 

In  the  following  Easter  Term,  C  Austin  applied  for  a 
rule  nisi  to  review  the  Alasler's  taxation,  upon  the  ground 
that  the  costs  of  Sylvester  ^  Walker  in  shewing  cause 
against  the  former  rule  were  costs  in  the  cause,  or,  if  they 
were  nut,  then  to  allow  the  rule  to  be  amended  by  order- 
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C  AMSiin,  in  support  of  the  rule,  contended,  that  the        1834. 
costs  of  the  defendant's  attornies,  in  shewing  cause  on 
their  own  behalf  against  the  rule,  were  substantially  costs  v, 

Terrt 

in  the  cause,  as  much  as  if  they  had  been  incurred  by  or 
on  the  behalf  of  the  defendant  himself,  and  that  the  rule 
to  leriew  the  taxation  ought  to  be  made  absolute. 

Tauhton,  J. — I  am  of  opinion,  that  the  Master  has 
rightly  decided  that  the  costs  incident  to  the  shewing 
cause  by  Sylvester  S^  Walker  were  not  costs  in  the 
cause;  and  that,  to  have  entitled  themselves  to  the  allow- 
ance of  their  costs,  they  should  have  obtained  the  special 
directions  of  the  Court  at  the  time ;  whether  the  Court 
would  have  granted  them  is  not  for  me  to  say.  The  rule 
must  be  discharged  with  costs,  to  be  paid  by  Mr.  Walker^ 
the  party  on  whose  behalf  the  application  is  made. 

Rule  discharged,  with  costs. 


Frean  v.  Chaplin. 

JjjLANSEL  shewed  cause  against  a  rule  nisi  for  setting  where  a  plain- 
aside  a  judgment,  signed  by  the  plaintiff  for  want  of  a  Jilwation^'iSede- 
plea.     The  facts  were,  that  the  plaintiff  had  declared  in  ffndant  is  enti- 
last  Hilary  Vacation.     In  due  time  he  ruled  the  defen-  parlance,  not- 
dant  to  plead,  and  demanded  a  plea.     The  defendant  2  &  3  whu  a,  c. 
however  did  not  plead,  and  the  plaintiff,  four  days  after  i^^lJen. j^fj? 
the  demand,  signed  judgment  for  want  of  a  plea.     He  ?„^*^:  ^* 

y  ,  (Pleading 

contended,  that  the  judgment  was  regular;  for,  by  the  2  &  Rules ) 
iWilk  4,  c.  39,  s.  1 1,  it  was  provided,  "  That  if  any  writ  of 
summons,  capias^  or  detainer,  issued  by  the  authority  of 
this  act,  shall  be  served  or  executed  on  any  day,  whether 
in  term  or  vacation,  all  necessary  proceedings  to  judg- 
ment and  execution  may,  except  as  hereinafter  provided, 
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be  had  thereon  without  delay,  at  the  expiration  of  eight 
days  from  the  service  or  execution  thereof,  on  what- 
ever day  the  last  of  such  eight  days  may  happen  to  fall, 
whether  in  term  or  vacation."  This  case  did  not  come 
within  any  of  the  provisions  contained  in  that  section. 
The  question  was,  whether  the  plaintiff,  having  declared 
in  vication,  was  not  entitled  to  a  plea  at  the  expiration  of 
four  days  after  delivery,  without  the  defendant  imparling. 
He  contended,  that  he  was  entitled  to  a  plea  in  the  vaca- 
tion, without  the  plaintiff's  having  an  imparlance,  as  the 
above  act  bad  virtually  abolished  the  practice  with  respect 
to  imparling;  for  it  rendered  the  proceedings  in  an  action 
independent  of  the  terms.  But  the  terms  alone  regulated 
the  practice  as  to  imparlance.  In  further  support  of  this 
view,  it  was  ordered,  by  2  Reg.  Gen.  H,  T.  4  WiU.  4, 
(Pleading  Rules),  that  "  no  entry  of  continuances  by  way 
of  imparlance,  curia  atlvisare  vuU,  tncecomes  nou  mitit 
breve,  or  otherwise,  shall  be  made  upon  any  record  or  roll 
whatever,  or  in  the  pleadings,  except  tlie  Jurata  poiiitur 
in  respectu,  which  is  to  be  retained  (a)."  The  last  case 
upon  the  point,  previous  to  the  introduction  of  (he  late  act 
and  mle,  was  that  of  Edensor  v.  Hoffman  and  Another  (i). 
There  it  was  held,  that  7  Reg.  Gen.  T.  T.  1  WiU.  4  (c),  as 


Frean 

V. 
CllAPLlN. 
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judgment  in  this  case  having  been  signed  without  giving         1^34. 
an  imparlance,  it  was  irregular. 

Taunton,  J. — It  seems  to  me,  that,  under  circumstances 
similar  to  the  present,  the  defendant  would,  by  the  old  prac- 
tice, have  been  entitled  to  an  imparlance.  I  do  not  think 
that  the  case  of  Edensor  v.  Hoffman  is  relevant  to  the  pre- 
sent. But  it  seems  to  me,  that  there  is  such  a  thing  still  as 
animparlance.  Idonotknowof  any  actofParliament  which 
abolishes  the  right  of  the  defendant  to  imparl,  where  he 
would  have  been  entitled  to  it  before  the  passing  of  the  re- 
cent act.  I  have  been  referred  to  the  Uniformity  of  Pro- 
cess Act;  and  it  has  been  urged,  that,  since  the  provisions 
contained  in  sect.  1 1  of  that  act,  there  cannot  be  any  such 
thing  as  an  imparlance.  I  do  not  see  that  that  section 
has  done  more  than  to  give  the  plaintiff  a  greater  facility 
of  proceeding;  but  it  does  not  remove  the  privilege  of 
the  defendant  to  have  an  imparlance  in  cases  where, 
before  the  passing  of  the  recent  act,  he  would  have 
been  entitled  to  imparl.  If  he  had  a  right  to  imparl^  the 
judgment  was  irregular,  and  therefore  ought  to  be  set 
aside. 

Rule  absolute,  with  costs. 


Rex  V*  HoLLowAV. 

XHE  Attorney-General  applied  for  a  rule  to  shew  cause  xhe  Court  of 

why  the  amount  of   the   recognizances,   which  certain  ^«V'.^««^* 

•'^  ^  ^  ^  cannot  interfere 

magistrates  at  Brightouy  in  Sussex,  had  required  the  de-  to  reduce  the 

fendant  to  enter  into,  should  not  be  reduced.     The  facts  cunty  which' 

of  the  case  were  these:— The  defendant,  who  is  a  pub-  ^»^«™»^««tet 

'  I  require  a  aeicn- 

lican  at  Brighton,  had  sent  a  letter  to  a  Mr.  Seymour ,  a  danttogive  for 

,  1  •   1       1        1  .  1  t^*  preienralion 

magistrate  at  Brighton ,  wihcIi  the  latter  considered  as  of  the  peace. 
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intended  to  provoke  him  to  Rght  a  duel.  He  accord- 
ingly njiplied  to  tlie  magistrates  there,  and  they  required 
tlie  defendant  to  enter  into  liis  recognizance  in  500/., 
and  to  obtain  two  sufficient  sureties  in  2501.  each,  to 
keep  the  peace  fur  two  years  towarda  Mr.  Seymour,  and 
all  others  of  his  Majesty's  subjects.  The  defendant,  not 
being  prepared  wiih  the  two  sureties,  remained  in  custody 
until  tlirr  time  of  the  assizes,  when  he  was  tried  on  an  in- 
dictment for  sending  the  letter  in  question,  found  guilty, 
and  lined  a  ighilling.  Still,  however,  as  he  had  been  un- 
able to  procure  the  two  sureties  required,  he  was  detained 
in  custody.  He  was  of  course  willingtoenterinlo  his  own 
recognizance  for  the  500/.,  but  he  was  unable  to  procure 
the  sureties  for  the  amount  required.  To  keep  him  in  prison 
until  he  should  procure  sureties,  which  it  was  impossible 
for  him  to  procure,  was  in  fact  the  same  as  condemning 
him  to  imprisonment  for  two  years;  while  tlie  ofl'ence, 
which  gave  rise  to  this  proceeding,  was  only  punished 
with  a  fine  of  one  shilling.  The  present  application,  there* 
fore,  was  to  remove  the  proceedings  into  ihis  Court,  in 
order  (hat  the  amount  of  the  sureties  required  to  be 
given  by  the  defendant  might  be  reduced.  Security  lo 
a  smaller  amount,  be  might,    perhaps,  be  able  to  find; 
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ldd4. 

Ex  parte  Fenn. 

JUlL  FENN  (in  person)  applied  for  a  rule  to  shew  cause  An  attachment 
why  an  attachment  should  not  issue  against  a  certain  at-  cannot  be'mor- 
tomey  for  misconduct,  which  the  aflSdavit  on  wliich  the  «dforbyacmn- 

^  plainant  in  per- 

motion  was  made  imputed  to  him.  son,  but  the 

motion  must  be 
made  by  a  gen- 

Lord  Denman,  C.  J. — An  application  for  an  attach-  tie™*"  *^  '*>« 

ment  is  in  the  nature  of  a  criminal  information,  and  the 

Court  always  requires  that  such  a  motion  should  be  made 

by  a  gentleman  at  the  bar,  in  order  that  it  may  have  the 

sanction  of  that  gentleman's  name  for  the  application.  To 

you,  therefore,  who  apply  in  person,  the  Court  cannot 

grant  a  rule  for  an  attachment. 

Rule  refused  (a). 

(a)  See  Ea  parte  Pitt,  ante,  p.  439. 


'STrinftg  'STerm. 

IN  THE  FOURTH  XEAR  OF  THE  REIGN  OF  WILL.  IV. 


Frith  v.  Lord  Donegal. 

MliRLE  moved  that  the  service  of  the  writ  of  summons.  The  Court  wii! 

issued  in  this  case,  should  be  good  service,  if  left  at  the  nota»o^P«>ce»» 

'  o  '  to  be  served  at 

residence  of  a  Mr.  Mat/land,  the  late  agent  of  the  noble  the  house  of  the 

%   m      •■  rni  •  n        I  -  n  .1  agent  of a  defeu- 

defendant.     The  action  was  for  the  price  of  certain  shoes  dantoutofthe 

delivered  on  his  lordship's  account  at  the  house  of  the  i"^fto^^;e" 

asent.     Various  applications  had  been  made  to  his  lord-  the  statute  of 

"  *  \  ^  Limitations;  but 

ship  by  letter,  he  being  now  in  Ireland.     To  these  no  an*  the  plaintiff 

swers  were  returned.     Attempts  had  also  been  made  to  wrord^ngtothe 

find  him  at  the  agent's,  but  without  success.     The  Statute  ^/^fwiiti^l 

of  Limitations  was  about  to  operate,  and  the  present  sum-  39>  ^  i^- 
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mora  had  been  issued  for  the  purpose  of  saving  it.  The 
object  of  the  present  application  therefore  was,  that  the 
■errice  at  the  agent's  house  might  be  good  Eervice,  in  or- 
der that  the  plaintiff  miglit  proceed  without  having  his 
remedy  injured  by  operation  of  the  statute. 

Patteson,  J. — It  does  not  appear  that  there  is  any 
precedent  for  such  a  mode  of  service  as  that  vrhich  is 
here  sought  to  lie  adopted.  As  the  object  of  issuing  the 
process  is  to  save  the  Statute  of  Limitations,  and  you  can- 
not find  the  defendant's  residence,  you  may  adopt  the  course 
pointed  out  by  s.  10  of  2  8c  3  Will  4,  c.  39  (o).  That  will 
answer  the  purpose  of  the  plaintiff,  to  prevent  his  being 
deprived  of  his  remedy. 

Rule  refused, 
(a)  See  3  Dowt.  Sututet,  161. 


Ex  parte  Law. 
A  dcrcndant         WrlGHTMAN  moved  for  a  rule  to  shew  cause  why  a 
ck^iasilcii     ''   wnt  °f  prohibition  should  not  issue  to  the  Ecclesiastical 


Cb"? "'  h^"    ^"'*'  requiring  it  to  cease  from  entertaining  a  certain  suit 
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will  not  allow  his  claim  of  Hen,  as  he  has  not  appeared.  It 
is  his  business  to  appear,  and  then,  if  he  does,  and  the 
Ecclesiastical  Court  will  not  take  notice  of  his  claim,  the  Law. 

Court  may  interfere.     He  is  at  present  too  early  in  his 

application. 

Rule  refused. 


right. 


Hex  v.  Pasman  and  Others. 

(Be/ore  the  four  Judges,) 

r  •  LEE  moved  for  a  rule  to  shew  cause  why  the  prose*  The  prosecutor 
cator,  Whalletfi  should  not  pay  the  costs  of  the  defendants*  removehis  in- 
preparation  for  their  trial  at  the  Middlesex  Sessions,  un-  d.'c^"»«"^  "^  *"/ 

'      '  ^  tunc  before 

der  these  circumstances :— It  was  an  indictment  against  the  trial,  and  the 
defendants  for  a  conspiracy  to  strike  Whalley,  who  was  an  jurisdiction  over 
attorney,  off  the  roll.    The  bill  was  found  at  the  Middlesex  **»*  7***  ~""- 

^  '  quent  on  exer- 

Sessions,  and  regular  notice  of  trial  given  by  the  defen-  cUuig  that 
dants.  At  the  day  of  trial,  just  before  the  case  was  called 
on,  a  certiorari  was  produced  for  the  removal  of  the  indict- 
ment. Most  of  the  defendants'  witnesses  were  brou^^ht  from 
the  country,  and,  consequently,  a  very  great  and  useless 
expense  was  incurred  in  preparing  for  the  trial  at  the  Mid- 
dlesex Sessions.  This  expense  was  rendered  useless  by 
the  vexations  proceedings  of  the  prosecutor,  and,  there- 
fore, he  ought  to  be  compelled  to  reimburse  the  defen- 
dants. A  rule  nisi  was  accordingly  granted,  and  against 
that  rule — 

Sir  James  Scarlett  and  </.  Jervis  shewed  cause,  and 
contended,  that  the  prosecutor  had  a  right  to  remove  his 
indictment,  by  certiorari^  at  any  time  before  trial.  If  any 
^xpenaes  were  caused  to  the  defendants  in  consequence 
of  the  exercise  of  that  right,  the  Court  had  no  authority 
to  compel  the  prosecutor  to  reimburse  them. 

VOL.  II.  N  N  D.  p.  C. 


•,„t«fc'"'°  „[-,l.  ,».eB  «>'"^ '" 
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much  later  period  of  the  proceeding,  in  consequence  of        1834. 
the  prosecutor  not  countermanding  his  notice  of  trial  in 
due  time.  I  do  not  see  how  the  Court  can  interfere  in  the 
way  which  this  rule  requires. 

Taunton,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged,  with  costs. 


(Before  tltefour  Judges,) 
Spragg  v.  Willis,  the  Elder. 

M^RICEy  on  a  former  day,  had  moved  for  an  attachment  The  rule  for  an 
for  non-payment  of  the  balance  found  due  by  the  Master's  '^^J^/^en^„f 
idlocaiur  between  the  attorney  of  the  plaintiff  and  his  costs,  pursuant 

to  the  Master's 

c£ent ;  but,  the  ofRcer  having  drawn  up  the  rule  nisi  only,  allocatur,  be- 
apptication  was  now  made  that  the  rule  might  be  abso-  and^cUentfir^ 
late  m  the  first  instance,  pursuant  to  the  rule  of  TWniVy,  j**^  ^^  ^"^ 
17  Geo.  3,  which  orders  that  attachments  shall  be  abso- 
lute in  the  first  instance,  in  three  cases,  one  of  which  is, 
"  for  non-payment  of  costs  on  the  Master's  allocatur*^  In 
thb  case,  the  reference  to  the  Master  was  of  a  general 
bin  of  costs  between  attorney  and  client. 

The  Court,  after  consulting  with  the  Master,  considered 
this  to  be  a  case  not  coming  within  the  above  rule  of  Court, 
which  applied  to  the  particular  costs,  as  upon  the  consent 
rule  in  ejectment,  or  upon  discharging  a  rule ;  here,  the 
bill  is  in  the  nature  of  an  account  between  the  parties,  and 
the  Master's  allocatur  in  the  nature  of  an  award. 

It  was  then  suggested,  that  the  practice  was  different 
in  the  Common  Pleas  and  Exchequer^  and  the  Court 
took  time  to  consult  the  Judges. 

N  n3 


CASE!  IM  TUB  PRACTICE  COURT,  ^.  . 

On  a  subKquent  day,  the  Court  stated  tliat  the  pro- 
thonotaries  of  both  those  Courts  had  certified  that  a  rule 
in  such  a  case,  in  their  Courts  respectively,  was  only  nMi. 

Rule  niti  granted  (a), 

[a)  Broyr.  Yatet,  aHte,Vol.  1,  p.  459;  and  Boomer  r.  Mtllor,  pott, 
f>  r..t3.    TSdd'iPnc.480,9thed. 


France  v.  Clarkson. 
Armstrong  moved  for  a  rule  to  shew  cause  why 
the  sheriff  should  not  return  the  writ  executed  by  him  in 
this  case,  or  pay  the  money  deposited  in  his  hands  in  lieu 
of  bail  should  not  be  paid  into  Court.  The  facta  were, 
that  the  defendant,  on  being  arrested,  deposited  in  the 
hands  of  the  sheriff  the  amount  of  the  debt  claimed,  and 
10/.  for  costs,  pursuant  to  the  43  Geo.S.c.  71.  The  sheriff 
neither  returned  the  writ,  nor  paid  the  money  into  Court. 
The  defendant  was  desirous  of  leaving  the  money  in  Court 
to  abide  the  event  of  the  action,  and  to  pay  in  10/.  more 
for  costs,  pursuant  to  thc7&8  Geo.i.c.  71.  This,  how- 
ever, he  was  unable  to  do,  unless  the  money  was  paid  into 
Court.  Tlie  plaiiitil?  liail  not  ruled  tlie  alieriff  to  return 
.,  and  there  was  good  reason  to  suppose  he  would 
,  tlic  defendant  were  jiermittcd  to 
luld  be  no  means 
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1834. 

Boomer  v.  Mellor. 

wVHITE  moved  for  an  attachment  for  non-payment  of  The  rule  for  an 
C08U  and  disbursements  by  a  client  to  his  attorney,  pur-  no'^!^enrof 
suant  to  the  Master's  allocatur.     The  question  was,  whe-  ^^  between 

^  '  attorney  and 

ther  the  rule  should  be  absolute,  or  nisi  in  the  first  in-  cUent  u  nm  in 

.  the  first  in- 

stance. ,tan«. 

Patteson,  J. — The  allocatur,  in  this  case,  is  in  the  na- 
ture of  an  award;  and,  therefore,  the  rule  should  be  nisi  in 
the  first  instance. 

Rule  nisi  accordingly. 


See  Tidd'tt  Prac.  480, 9th  cd. ;  Bray  v.  Yates,  ante,  Vol.  1,  p.  469,  and 
Sfragg  y.  Wiiiisj  ante,  p.  531. 


Ex  parte  Deane. 
C/.  CRESS  WELL  applied  for  a  rule  to  shew  cause  why  The  Court  will 

V  ..X  L      1  1         a.  not  interfere 

a  person^  who  was  now  an  attorney,  should  not  pay  over  summarUy  to 
certain  sums  of  money,  and  furnish  an  account  of  others  «>'"?«**"  •^- 

•^ '  tomey  to  pay 

which  he  had  received  during  his  clerkship,  to  his  late  over  or  account 

for  money  re- 
master, ceived  by  him 

during  his 
clerlLship. 

Patteson,  J. — He  was  not  an  attorney,  it  appears^  at 
the  time  when  he  became  possessed  of  these  sums^  and, 
therefore,  the  plaintiff  cannot  interfere  summarily.  You 
must  have  recourse  to  your  action. 

Rule  refused. 
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1834. 


HoRwooD  V.  Roberta. 
irapidniiff       JlSARSTOW  ohtaincA  arulentn  for  judgment  as  incase 
cccd  wiiUa'      ^^  '  nonsuit.     It  was  an  issue  directed  by  a  Judge's  or- 
l""„"ir^^   der,  under  the  3  &  4-  Will.  4,  c.  43,  s.  17  (a),  to  be  tried 
luneii     before  the  she rifT.     After  issue  joined,  the  plaintiff*  bad 


the  defeDdtnt 
is  entitled  to 

judgment  »•  In 


course  and  practice  of  tlie  Court. 

R.  V.  Richards  shewed  cause  against  this  rule,  and  ciri- 
tended  that  a  proceeding  before  the  slierifT  could  not  be 
conndered  as  a  proceeding  according  to  the  course  and 
practice  of  rhe  Court.  The  words  of  the  statute  14  Geo.  2, 
c.  17,  "  course  and  practice  of  the  Court,"  must  mean  the 
course  and  practice  of  the  superior  Court. 

Cur.  adv.  vuU. 


Fatteson,  J. — I  have  referred  to  the  Judges  on  this 
subject,  and  we  are  of  opinion  that  atl  proceedings  pre- 
paratory to  the  trial  of  the  issue  before  the  sheriff  must 
be  considered  as  the  course  and  practice  of  this  Court; 
they  have,  consequently,  all  the  incidents  connected  with 
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1834. 

HoDGKINSON  V.  HoDGKINSON. 

(Be/ore  the  Jour  Judges.) 

mLNO  WLES  obtained  a  rule  nisi  for  discharging  the  de-  If  the  copy  of 
fendant  out  of  custody  on  filing  a  common  appearance^  on  ed  oA^hTd^^' 
the  ffround  of  a  variance  between  the  copy  of  the  writ  of  ff"***"*?  «t  the 

^  *  "^  time  of  execut- 

eapias  served  on  the  defendant  at  the  time  of  executing  ing  the  writ  \g 
the  writ  and  the  original.     The  original  was  directed  to  the  Sheriff  of 
"  the  Sheriff  of  Middlesex;'  and  the  copy  was  directed  ^J^^t'^Mid^ 
•'to  the  Sheriff  of  Middesex^     The  letter  '*r  was  ^^''''".tK 

Court  will  dis- 

omitted  in  spelling  the  word  "  Middlesex,''  charge  the  de- 

fendant on  fil- 
ing a  common 

Stephen,  Serjt.,  shewed  cause  against  this  rule. — The  app««*nce. 
meaning  of  the  2  &  3  WilL  4,  c.  39,  s.  4,  when  it  spoke 
of  **  a  copy/*  did  not  mean  a  copy  corresponding  in  every 
letter.  But  here  the  omission  of  the  letter  ''/*'  was  no- 
thing more  than  an  allowable  contraction  of  the  word 
"  Middlesex."  The  omission  here  could  not  be  considered 
as  altering  the  sense^  although  the  sound  might  be  altered. 
It  would  scarcely  be  contended  that  the  defendant  had 
been  mistaken  in  the  meaning  of  the  writ,  or  that  he  could 
have  been  prejudiced;  and  the  Court  would  hardly  decide 
that  the  omission  of  a  single  letter  was  sufficient  to  nullify 
the  copy. 

KnowleSf  contrct,  cited  Smith  v.  Crump  (a),  where  it  was 
decided,  that,  in  a  writ  of  summons,  if  the  name  of  the 
plaintiff  is  omitted  as  the  person  who  will  enter  an  ap- 
pearance for  the  defendant,  if  he  enters  one,  it  is  an  irregu- 
larity. There  Mr.  Justice  Parke  said — "  The  omission  is 
an  irregularity.  The  statute  provides  the  form  in  which 
the  summons  is  to  be  drawn ;  and  if  parties  will  not  take 
the  trouble  of  looking  at  the  act  before  they  proceed^  they 

{(i)  Antt'y  Vol.  1,  p.  619. 
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uiibt  take  llie  cun»cqiieiice«.  If  we  once  enter  into  the 
queMion  of  wh^t  is  material,  or  wliut  is  immiilcrial  in  the 
jirocess,  we  sball  li»ve  iiinumenibte  questions  of  that  sort 
cuiiiiiig  before  the  Court.  The  best  way  is  to  make  [xir- 
liea  remember  the  course  they  ought  to  pursue,  by  §ettiiig 
a«)de  their  itroceedingg  for  not  doing  uhnt  they  ought." 
Tbi«cnse  Bufllciently  shewed  that  tlie  Cuitrt  required  ihc 
fonn  lo  be  sti'ictiy  pursued,  and  woiilil  nut  enter  into  the 
cotisid  era  lion  of  whether  tlie  dereliction  of  it  was  or  was 
nut  eascntinl.  He  submitted  th»t  the  true  rule  in  such 
cases  mis,  lli'it,  uhere  the  omission  of  a  single  letter  al- 
tered neither  the  suund  nor  the  sense,  it  wus  an  imtnntcnal 
aIl(-r>itioiii  but  if  it  cau-ed  a  diDV-rent  sonnd  or  sense,  it 
wu*  a  inaiei'ial  alteration.  Here,  the  sound  was  rendered 
^together  diHercnt  by  the  omistion,  and  therefore  it  muBt 
be  considered  as  muteiiid;  and,  tiiercfi>rc-,  the  execution 
of  the  writ  must  he  set  aside,  and  llie  defendaril  dis- 
charged. 


Lord  l)eNM.\N,  C.  J. — The  act  required,  that,  where 
tbe  writ  of  eapius  is  executed,  a  copy  shall  be  servmi 
on  ihc  defendant,  That  must  mean  that  a  correct  copy 
shall  be  nerved  on  him.  Now,  it  appears  to  me  that  the 
■Ulfi   uf  c 
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Davies  r.  Parker. 

JSARSTOW  moved  for  a  rule  to  shew  cause  why  the  "  slander"  i«  a 
writ  of  summons  in  this  case  should  not  be  set  aside,  on  Kription  ofthe 
the  ground  of  a  misdescription  of  the  form  of  action  ^^^^^^^^^ 
adopted  by  the  plaintiff.  He  was  aware  that  the  present  summons, 
was  an  objection  striciissimi  juris ;  but  he  submitted  that, 
on  the  authority  of  decided  cases,  as  well  as  principle,  it 
was  an  objection  which  ought  to  prevail.  The  form  of  the 
writ  of  summons  given  in  the  schedule  to  the  2  &  3  JVilL  4, 
c.  89,  (the  Uniformity  of  Process  Act),  must  be  strictly 
purs>ued.  In  the  case  of  Smith  v.  Crump  (a),  m  here,  in  a 
writ  of  summons,  the  name  of  the  plaintiff  was  omitted  as 
the  person  who  would  enter  an  appearance  for  the  defen- 
dant, if  he  did  not  enter  one,  although  it  must  be  quite 
dear  that  the  plaintiff  was  the  person  who  would  enter  the 
appearance,  the  Court  held  the  omission  to  be  an  irregu- 
larity, and  observed — **  If  we  once  enter  into  the  question 
as  to  what  is  material  or  what  is  immaterial  in  the  pro- 
cess, we  should  have  innumerable  questions  of  that  sort 
coming  before  the  Court.**  In  the  case  of  Richards  v. 
Stewart  (6),  the  Court  of  Common  Pleas  set  aiside  a  writ  of 
capias  on  the  ground  of  its  describing  the  cause  of  action 
as  **  an  action  of  trespass  on  the  case,*'  instead  of  **  an 
action  on  promises.*'  There  Lord  Chief  Justice  Tindal 
said — "  I  think  the  more  safe  and  convenient  course  for 
the  interest  of  the  public  will  be,  to  give  to  the  words  of 
the  statute,  and  the  forms  thereby  prescribed,  a  strict 
construction,  for  private  convenience  must  always  give 
way  to  that  of  the  public ;  and  it  will  be  more  convenient 
for  the  public  that  a  plain  intelligible  rule  be  laid  down, 
capable  of  being  interpreted  by   any  individual."     The 

(«)  .lutty  Vol.  1,  p.  519.  (6)  3  M.  «t  Scott,  771. 


CASES  IN  THE  J'RACTICE  COUIIT,  K.  B. 


case  otKiHg  v.  Skefftngloti  {ti)  was  to  the  same  effect.  In 
the  ca«e  of  Hodgliinson  v.  JTodgkinson  (b),  which  had 
come  before  the  full  Court  of  King's  Bench  shortly  before, 
the  Court  had  carried  the  rule  to  a  greater  extent  thuii  any 
other  of  the  cases  wliich  he  had  cited — there,  the  writ 
wa»  direclcd  "  ta  the  sheriff  o(  Middlesex,"  and  the  copy 
served  on  the  defendant  was  directed  "to  the  sheriff  of 
Middesex."  The  Court  there  held  that  to  be  an  irregu- 
larity, and  diachargcd  the  defendant  out  of  custody  on  en- 
tering conimun  appearance.  These  authorities  shew  that 
the  form  of  the  writ  in  the  schedule  must  be  strictly  pur- 
sued. Now,  what  was  required  by  the  schedule  with  re- 
spect to  the  form  uf  action?  It  required  that  the  generic 
term  expressive  of  the  form  of  action  adopted  by  the  plain- 
tiff should  be  stated  in  t)ie  writ.  But  here,  only  s.  particular 
instance  of  a  genus  of  action  was  stated,  instead  of  the 
genua  itself.  The  action  of  slander,  it  was  true,  was  an 
action  on  the  case;  but  it  was  only  one  instance  of  that 
g«DUSof  action,  and  that  was  not  in  conformity  with  the 
provisions  of  the  statute. 

Patteson,  J.— It  seems  to  me  that  greater  information 
is  given  to  the  defendant  by  using  the  words  "  action  of 
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set  aside  a  writ  of  summons,  on  the  ground  that  the  de-  1B34. 
scription  of  the  form  of  action  adopted  by  the  plaintiff 
stated  in  the  writ,  was  "  an  action  of  slander,"  instead  of 
"  an  action  on  the  case.*'  It  is  to  be  observed,  that  the  act 
of  Parliament  is  not  quite  correctly  drawn  in  some  particu- 
lars. The  phrase, ''  an  action  on  promises,''  is  untechnical 
fiv  there  is  no  such  thing,  strictly,  as  an  ^'  action  on  pro- 
mises ;**  but  it  appears  to  have  been  the  object  of  the  legis- 
lature to  convey  information  to  the  defendant  as  to  the  na- 
ture of  the  action  to  be  brought  against  him ;  and  I  think 
that  the  phrase,  **  action  of  slander,"  conveys  information 
to  him  better  than  the  phrase  *'  action  on  the  case"  could. 
The  rule  now  prayed  for,  therefore,  cannot  be  granted. 

Rule  refused. 


Ex  parte  Dobson. 

r  .  WILLIAMS  applied  for  leave  of  the  Court  for  the  The  right 
admission  of  a  gentleman  named  Dobson^  next  Michael-  persons  with 
mas  Term,  under  these  circumstances : — Mr.  Dobson  had  ^  ****™  *  ^1^1^ 

'  has  served  dur- 

served  his  clerkship  with   three  different  gentlemen  at  ing  the  five 

r  rr*t  o  i»   1  1  •»>       years  must  be 

Lancaster.    The  name  of  one  of  these  gentlemen  was  Ro-  introduced  into 
binson.    The  person  to  whom  he  gave  instructions  to  stick  hJintenrion  ui 
up  the  necessary  notices,  pursuant  to  R.  T.31  Geo.  3  (a),  app^y  ^©r  ad- 
and  IL  T.  33  Geo.  3  (6),  outside  the  Court  and  in  the 
King^s  Bench  office,  had,  by  mistake,  put  the  name  of 
** Roberts f**  instead  of  "Robinson,**  into  those  notices: 
the  mistake  was  only  discovered  on  the  ninth  day  of  the 
term,  and  the  application  now  made  was,  that  the  notices 
might  now  be  amended,  and  be  considered  sufficient  to 
entitle  the  applicant  to  admission  in  the  next  term.     It 
was  a  mere  accident,  and  the  Court  would,  under  those 
circumstances,  perhaps,  feel  inclined  to  relax  the  strict 

(a)  4  T.  R.  379.  (/>)  5  T.  R.  368. 
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rulciwliicli  reijuireil  tliat  the  names  of  all  the  persons  whli 
whom  the  clerk  hud  served  should  be  introduced  into  the 
notice.  He  had  got  nn  nffidavit,  shening  that  there  was 
no  person  named  Hoberts,  an  attorney,  at  Lancaster. 

Pattbson,  J. — It  seems  to  me  that  the  notice  will  nut 
be  sufficient ;  for,  in  the  case  of  Ex  parte  Jones  (a),  it  was 
held,  that  if,  during  the  five  years,  a  clerk  is  assigned  for  b 
certain  period,  and,  at  its  conclusion,  re~assigned  to  his  ori' 
ginal  master,  the  name  of  the  assignee  must  be  staled  tit 
the  notices  of  llic  clerk's  intention  to  apjily  for  adniissinn. 
1  will,  however,  consult  the  other  judges. 


Cur.  ade.  ciiil. 


Patieson,  J.— I  am  sorry  lo  state,  thut,  after  consuic- 
ing  the  other  Judges,  we  arc  all  of  opinion  that  the  Court 
oiniiot  u(<sist  tills  gentlrmnn.  He  must  wait  now  until 
next  Ilitarij  Term  before  he  is  admitted  {b). 


V,  Williams,  iherefuri.',  look  nothing  by  his  motion. 


(a)  Ante,\v\.\,^.Am. 
R  (i)  Ex  partt  SlaktK,  1  Cliil.  Rtp,  556,  wcunl. 


A 
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arbitrator^  and  he  had  directed  that  judgment  for  a  cer-  1^34. 
lain  sum  should  be  entered  up  for  the  plaintiff  in  each  ac- 
tion. The  present  application  was  to  set  off  one  judg- 
ment against  the  other^  without  regard  to  the  attorney's 
lien.  He  was  aware  of  the  rule  of  Hilary  Term,  2  Will.  4, 
on  the  point,  but  he  submitted  that,  as  both  judgments 
arose  out  of  one  award,  it  might  be  an  exception  to 
the  rule. 

Patteson,  J. — I  cannot  allow  one  judgment  to  be  set 
ofF  against  the  other,  except  on  the  condition  of  satisfy- 
ing the  attorney's  lien.  The  93rd  section  of  1  Reg.  Gen. 
H»  T.  2  Will.  4(a),  expressly  orders,  that,  "  no  set-off  of 
damages  or  costs  between  parties  shall  be  allowed  to  the 
prejudice  of  the  attorney's  lien  for  costs  in  the  particular 
suit  against  which  the  set-off  is  sought.*'  Unless  the  at- 
torney's lien,  therefore,  is  satisfied,  the  set-off  cannot  be 

allowed. 

Rule  granted  on  those  terms. 

(«)  Jinte,  Vol.  1,  p.  196. 


Fortescue's  Bail. 

x^ROWDER  opposed  bail,  on  the  ground  that  he  had   if  a  bail  has  two 
two  residences, one  in  Kent,  and  the  other  in  London^  and   denoBjiUoniy 
only  one  of  them,  namely,  the  residence  in  Kent,  was  siven  nccewary  to 
in  the  notice  of  bail.     The  second  rule  of  Trinity  Term,   them  in  the 
1  Will.  4  (a),  required  the  notice  to  state  '*  the  street  or 
place,  and  number  (if  any),  where  each  of  the  bail  resides, 
and  all  the  streets  or  places,  and  numbers  (if  any),  in  which 
each  of  them  has  been  resident  at  any  time  within  the  last 
six  months."     The  statement  of  one  of  the  places  of  his 

(«)  Ante,  Vol.  J,  p.  103. 
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reiidence  could  not  be  considered  as  a  compliance  with 
the  rule. 

Comyn,  in  support  of  the  bail,  cited  an  Anonymous 
cote  from  the  first  volume  of  Mr.  IJowling's  Practical 
Cases  {a),  where  it  was  decided  by  Mr.  Justice  Parke, 
that,  if  a  bail  bas  two  places  of  resdencc,  it  is  only  neces- 
sary to  etate  one  in  the  notice. 

pATTEfiON,  J. — 1  think  tbat  is  a  very  right  decision; 
and  I  concur  with  what  my  Brother  Parke  there  said, 
"  that  the  object  of  the  rule  was  to  trace  the  parly  for  six 
months  in  one  residence."  The  notice,  therefore,  is  in 
my  opinion  suflicient. 

Bull  allowed  to  pass. 


(o)  Page  15!l. 


Doe  d.  Thomas  c.  Fif;n>. 


^ALL  moved,  on  (he  part  of  the  landlord,  who  was 
lessor  of  the  plaintitT,  for  a  rule  to  shew  cause  why  the 


.  tn^^n 
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WiTTAM  V.  UrRY. 

JiOMPAS^  Serjt.j  and  Butt^  shewed  cause  against  a  rule  An  action  for 

mn  for  entering  a  suggestion  on  the  roll  to  deprive  the  ^nn  IiTf  te- 

plaintiflf  of  costs,  on  the  ground  that  the  debt  for  which  "rU^J;;^^^^^ 

the  pluntiff  had  obtained  a  verdict  was  recoverable  in  the  >»  ^^e  meaning 

-  of  the  46  Geo,  3, 

Court  of  Requests*  Act  of  the  Isle  of  Wights  (46  Geo.  3,  c.66,  (the  uie 
c  66).  It  was  an  action  of  waste,  and  was  tried  at  the  ^R^fuesu^^ 
last  Winchester  Assizes,  and  a  verdict  found  in  favour  of  ^^)- 
the  pbdntiff  for  one  farthing  damages.  The  question  was, 
whether  an  action  of  waste  came  within  the  meaning  of 
the  act  on  which  the  motion  was  founded  ?  It  was  clear 
that  it  did  not.  The  preamble  was  in  these  terms: — 
''Whereas  the  Isle  of  Wight  has  lately  become  very 
populous,  and  the  trade  thereof  much  increased,  and  the 
several  parishes,  townships,  and  places  within  the  same 
are  much  connected  in  trade  and  business:  and  whereas 
many  persons  within  the  said  island  often  contract  small 
debts,  and,  although  able,  refuse  to  pay  the  same,  pre- 
suming on  the  discouragement  which  creditors  lie  under 
from  the  expenses  they  are  unavoidably  put  to,  and  the  de- 
lay they  meet  with,  in  suing  for  such  debts  in  Courts  of  law: 
and  whereas  it  would  tend  to  promote  industry  and  support 
useful  credit  if  some  easy  and  speedy  method  was  establish- 
ed for  the  recovery  of  small  debts  within  the  said  island;" 
and  then  it  proceeds  to  direct  the  appointment  of  certain 
commissioners  for  the  trial  of  **  all  causes  for  the  recovery 
of  small  debts''  Then,  by  section  11,  it  is  provided, ''  that 
it  shall  and  may  be  lawful  to  and  for  the  said  commission- 
ers, and  they  are  hereby  authorized  and  empowered,  to 
decide  and  determine  all  disputes  and  differences  between 
party  and  party  for  any  sum  not  exceeding  five  pounds,  in 
all  actions  or  causes  of  debt,  whether  such  debt  shall  arise 
from  any  bond,  bill,  or  specialty  for  payment  of  money 
only,  or  any  promissory  note  or  inland  bill  of  exchange. 
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or  fur  rent  upon  leases,  articles,  minutes,  and  in  a\\  causes 
of  asiumptU  and  insimut  compulatset,  and  in  all  causes  or 
actions  of  trover  and  conver:>ion,  and  in  all  causes  and  re- 
turns founded  on  a  quantum  meruit,  and  in  all  causes  or 
actions  of  trespasser  detinue  for  goods  and  chattels  taken 
or  detained."  Then,  by  section  40,  it  is  provided,  "  that 
if  any  action  or  suit  for  any  debt  recoverable  by  virtue  of 
this  act  in  the  said  Court  of  Requests  shall  be  commenced 
in  any  other  Court  whatsoever,  or  elsewhere  than  in  the 
said  Court  of  Requests  (save  and  except  the  Court  of  the 
Corporation  of  Neuport,  and  the  Court  culled  the 
Knightoa  Court),  then  and  in  every  such  case  the  plaintiff 
or  plaintiffs  in  sucii  action  or  suit  shall  not,  by  reason  of  a 
verdict  for  him,  her,  or  them,  or  otherwise,  have  or  be  en- 
titled to  any  costs  whatsoever."  From  the  language  of  the 
act  throughout,  it  mu^t  be  ck>ar  that  debts  or  liquidated 
demands  must  be  the  species  of  claims  over  wliich  the  com- 
missioners have  jtirisdiction,  and  not  unliquidated  de* 
mands.  The  action  of  waste  could  only  apply  to  unli- 
quidated demands,  and  therefore  was  not  within  the  act. 
Tbey  cited  Jonas  v.  Greetiing{a)  and  Sandby  v.  MiUer{b). 


Bingham,  contra,  contended  that  it  was  clear,  that,  al- 
though the  word  "dobt"   was  used  in  the^act,  it  must 
mean  the  "  sum"  which  was  to  be  recovered,  notwithstand- 
r  action  might  be  for  damages.      If  this 
rord,  the  in- 
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debts.**     But   the  claim  of  the  plaintiff  in  the  present         1834. 
case  is  nothing  in  the  nature  of  a  debt,  for  it  is  an  ac- 
tion  against  the  tenant  for    waste.     There. is   nothing 
here  for  which  he  could  have  held  the  defendant  to  bail. 
It  18  for  unliquidated  damages.  This  case  does  not,  there- 
fore, come  within  the  purview  of  the  act  of  Parliament. 
Now,  what  is  the  letter  of  it?    The  act  (s.  11)  gives  the 
commissioners  jurisdiction  "  to  decide  and  determine  all 
disputes  and  differences  between  party  and  party,  for  any 
sum  not  exceeding  5/.,  in  all  actions  or  causes  of  debt, 
whether  such  debt  shall  arise  from  any  bond,  bill,  or  spe- 
cialty, for  payment  of  money  only,  or  any  promissory  note, 
or  inland  bill  of  exchange,  or  for  rack  rent  upon  leases, 
irticles,  minutes,  and  in  all  causes  of  assumpsit  and  insi- 
tmd  eampuiassei,  and  in  all  causes  or  actions  of  trover 
and  conversion,  and  in  all  causes  and  returns  founded  on  a 
quanium  meruit^  and  in  all  causes  or  actions  of  trespass, 
or  detinue  for  goods  and  chattels   taken  or  detained." 
Now,  the  only  word  under  which  it  might  be  supposed 
that  the   commissioners  would   have  jurisdiction  is  the 
word  ''  assumpsit.^     But  that  clearly  means  indebitatus 
assumpsit^  and,  therefore,  implies  a  liquidated  money  de- 
mand, and  not  merely  a  claim  for  damages.     It  is  there- 
fore clear  that  the  action  of  waste  does  not  come  within 
that  clause.    Then  the  clause  (s.  40)  which  provides  the 
penalty,  being  only  co-extensive  with  the  other  clauses, 
there  is  no  power  for  the  Court  to  direct  the  entry  of  a 
suggestion  to  deprive  the  plaintiff*  of  his  costs.   The  pre- 
sent rule  must,  therefore,  be  discharged  with  costs. 

Rule  discharged,  with  costs. 
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Allen  p.  Cook. 
J.  HIS  was  an  action  of  assumpsit.  The  declaration  con- 

,  tained  a  count  on  a  bill  of  exchange  b;  the  indorsee 
against  the  acceptor,  the  money  counts,  and  a  count  on  the 

-  account  stated.  At  the  trial,  when  the  bill  was  produced, 
it  had  no  stamp  on  it.     The  plaintiff  then  resorted  to  the 

"  count  on  the  account  stated,  and  the  evidence  he  gave  in 

~  support  of  it  was  that  of  the  person  who  went  to  serve 
the  writ  of  summons,  who  stated,  that,  when  the  defendant 
saw  the  amount  of  19/.  indorsed  on  the  writ,  he  said — "  I 
have  paid  71.,  and  therefore  only  121.  remain  due."  The 
jar;  found  for  the  plaintifT,  and  a  rule  nisi  was  obtained 
to  set  aside  the  verdict,  and  enter  a  nonsuit  on  the  ground 
that  the  acknowledgment  made  by  the  defendant  was  not 
sufficient,  under  the  circumstances,  to  support  a  count  on 
an  account  stated. 

PlaM  was  heard,  to  shew  cause  against  this  rule;   and 
Butt  in  support  of  it. 

Cur.  adv.  mit. 
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'  of  and  concerning  divers  sums/  as  to  the  count  for  goods  1B34. 
sold.  If  the  count  be  good,  it  is  enough  if  the  plaintiff 
prove  any  part  of  it.**  So,  the  acknowledgment  of  one 
part  of  the  amount  by  the  defendant  is  sufficient  to  sup- 
port a  count  on  the  account  stated.  The  rule  nisi  to  set 
aside  the  verdict  was  obtained  on  the  ground  that  there 
was  no  evidence  whatever  in  support  of  the  plaintiff's 
daim,  until  after  the  writ  of  summons  had  been  sued  out. 
Being  after  the  writ  of  summons,  it  was  contended  that  it 
was  too  laite.  I  am  of  opinion  that  it  was  clearly  too  late. 
It  might  be  otherwise  if  there  had  been  an  anterior  debt, 
or  anterior  account  in  evidence,  to  which  the  promise  or 
acknowledgment  might  have  applied.  But  here,  there 
waa  no  prior  debt.  There  was  nothing  to  which  it  could 
apply,  except  the  demand  indorsed  on  the  writ.  There 
was,  therefore,  no  evidence  sought  to  be  given  on  the  ac- 
oount  stated,  except  the  one  acknowledgment,  which  was 
not  evidence  of  any  debt  prior  to  the  action  being  brought. 
That  acknowledgment  being  after  the  writ  was  sued  out, 
it  could  not  be  given  in  evidence  in  support  of  the  count 
on  the  account  stated.  The  present  rule  must,  therefore, 
be  made  absolute. 

Rule  absolute. 


Turner  v.  Brown. 

Jt^RLE  shevfed  cause  against  a  rule  nisiy  obtained  by  Although  a  bail- 
W.  H.  Watson,  for  discharging  a  rule  for  bringing  in  the  ^I'^l^^^^^J' 
body  of  the  defendant.  The  facts  of  the  case  were  these: —  accepted  at  any 
A  capias  had  issued  on  the  14th  March,  directed  to  the  eight  days  from 
constable  of  Dover,  indorsed  with  bail  for  54/.     On  the  1^1!"'°^'^' 
15th  ot  April,  the  defendant  was  arrested,  and  a  bail-bond 
taken.     On  the  21st  April,  the  defendant  rendered  to  pri- 
son, and  on  the  24th  the  plaintiff  ruled  the  constable  to 
return  the  writ.     His  return  was,  that  he  had  arrested  the 

o  o2 
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clefeihlant,  and  had  him  in  prison,  without  saying  any 
thing  about  the  bail  bond.  The  plaintiff  arterwards  ap- 
plied to  the  constable  for  an  aseigiiinent  of  the  bail-bond, 
but  that  he  refused  to  execute.  Tlie  plaintift*  then  ruled 
the  constable  to  bring  in  the  body.  This  rule  it  in  now 
sought  to  discharge.  The  pi aSntifT  complains,  that,  as  the 
defendant  had  been  arrested  and  had  given  a  bail-bond, 
the  defendant  was  not  properly  rendered  without  putting  in 
bail  above.  The  plaintiff  would  have  a  right  to  proceed 
either  against  the  sherifl',  or  on  the  bail-bond.  The  con- 
stable having  arrested  him,  and  discharged  him  on  giving 
a  bail-bond,  he  had  no  right  to  allow  him  to  render  without 
putting  in  bail  above.  If  such  a  course  were  allowed  to 
he  adopted,  and  the  constable  were  not  ruled  to  bring  in 
the  body,  as  the  writ  is  in  force  for  four  months,  he  might 
allow  the  defendant  to  go  at  large  until  the  four  months 
had  expired,  he  being  perfectly  safe  during  that  time  from 
having  tiie  security  of  the  bnil-bund,  and  at  the  end  of 
that  time  the  defendant  miglit  render,  and  the  constable 
put  the  bail-bond  into  the  fire. 

fV.  n.  Watson,  co»trU.—Firxi,  the  Uniformity  of  Pro- 
cess Act  mnkes  no  diH'erence  in  the  duty  of  the  sheriff  or 
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der  himself  to  the  sheriff  before  the  return  of  the  writ,         ^3^- 
the  bail-bond  may  be  given  up»  and  it  will  be  considered 
as  if  no  such  bond  had  been  given.     Again,  in  Plimpton 
-T.  Howell  and  Another  {d)^  where  the  principal  surrendered 
to  the  gaoler  at 'the  county  gaol  in  discharge  of  his  bail 
to  the  sheriff,  before  twelve  o'clock  on  the  first  day  of 
term,  that  being  the  return-day  of  the  writ,  and  the  under- 
sheriff  signified  his  consent  to  the  surrender  by  return  of 
•post  the  next  day,  at  the  distance  of  seventeen  miles^  the 
Court  held  that  surrender  sufficient  to  discharge  the  bail- 
bond,  of  which  the  plaintiff  had  taken  an  assignment  af- 
terwards, with  notice  of  the  surrender.     Now  the  ques- 
tiOD  is,  does  the  Uniformity  of  Process  Act  make  any  dif- 
ference on  this  point?  It  is  directed  by  sect.  4  of  the  1  &  2 
WilL  4,  c.  39,  that  the  sheriff  shall  indorse  on  tlie  writ  the 
true  day  of  the  execution  thereof,  whether  by  service  or 
arrest.    The  writ  requires  the  defendant,  within  eight  days 
after  the  execution  of  it,  to  put  in  special  bail ;  and  in 
the  third  warning  to  the  writ  it  is  stated,  that,  '*  if  a  de- 
fendant, having  given  bail  on  the  arrest,  shall  omit  to  put  in 
special  bail  as  required,  the  plaintiff  may  proceed  against 
the  sheriff,  or  on  the  bail-bond."    The  rule,  with  respect 
to  putting  in  bail  by  the  return-day,  is  consequently  the 
same  as  it  was  before  this  act  passed ;  and  the  eighth  day 
is  in  the  same  situation  as  the  old  return-day  was.   A  bail- 
bond  is  now  taken,  that  the  defendant  shall  put  in  bail 
eight  days  after  the  arrest.     Now  the  statute  of  Hen.  6 
requires  that  the  bail-bond  shall  be  taken  for  the  appear- 
ance of  the  defendant  on  the  return-day  of  the  writ,  and 
not  otherwise  ;  now  it  has  been  held  tiiat  a  bail-bond  con- 
ditioned to  appear  in  eight  days  is  good.     It  is  the  duty 
of  the  constable  or  sheriff  to  take  care  that  the  person  so 
arrested  should  appear  on  the  return-day  of  the  writ.  But 
neither  the  third  warning  nor  any  other  part  of  the  act 

(d)  10  East,  100. 
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afFectB  the  right  of  the  sheriff  or  constable  to  accept  a 
render  before  the  expiration  of  the  eight  days.  He  may 
still  aceepta  render  within  that  period,  the  bail-bond  being 
only  for  his  own  protection.  It  never  was  in  the  contem- 
platioD  of  the  statute  to  alter  either  the  situation  of  the 
sheriff  or  the  constable.  But,  supposing  the  third  warning 
to  baTe  altered  the  law  on  this  point,  the  course  wbtch  the 
plaintiff  ought  to  have  pursued  was  not  to  rule  the  con- 
atable  to  bring  in  the  body.  His  reraedy  here  was  to  de- 
mand the  bail-bond,  and  bring  an  action  on  the  4  &  5 
Aime,  c.  16,  for  not  assigning  it,  or  to  move  the  Court  to 
compel  the  sheriff  to  amend  his  return.  And  he  cited  Rex 
V.  Sheriff  of  Wilts  («). 


Patteson,  J. — The  return  here  made  was  the  common 
return,  that  the  defendant  remained  in  the  prison  of  our 
lord  the  king.  The  plaintiff  has  no  right  to  treat  that  as 
a  return  of  cejii  corpus  et  paralutn  habeo.  1  think  that 
the  render  was  right,  and  that  after  such  a  return  the 
plaintiff  was  not  entitled  to  rule  the  constable  to  bring  in 
the  body.  He  might  have  moved  for  the  purpose  of  eom- 
pelltng  him  to  amend  his  return,  or  have  brought  an  action 
oguiut  him  for  not  assigning  the  bail-bond. 
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torney,  and  the  action  was  for  rent.  The  venue  had  been         1B34. 
changed  from  Middlesex  to  another  county  on  the  com-    partinoton 
mon  affidavit.     The  plaintiff  obtained  the  present  rule  to  «• 

bring  back  the  venue,  on  the  ground  of  his  being  an  at- 
torney. The  answer  which  he  had  to  this  rule  was,  that 
he  had  been  re-admitted  only  two  days  before  he  brought 
the  present  action ;  that  he  had  taken  out  his  certificate, 
but  had  not  yet  entered  it,  which  he  must  do  before  he 
eoidd  be  entitled  to  the  privilege  of  keeping  the  venue  in 
Middlesex.  Unless  he  entered  his  certificate,  he  was 
liable  to  a  penalty.  By  the  37  Geo.  3,  c.  90|  s.  27,  it  was 
enacted,  **  that  every  certificate  so  to  be  obtained  as  afore- 
said, shall  be  entered  in  one  of  the  Courts  in  which  the 
person  described  therein  shall  be  admitted,  inroUed,  sworn, 
or  registered  with  the  respective  officer  or  officers  of  the 
said  Courts,  appointed  by  the  said  act  to  grant  certificate 
of  inrohnent,  admission,  or  register,  within  the  time  here- 
b  before  described,  or  before  such  person  shall  be  permit- 
ted to  practise  as  aforesaid."  Until,  therefore,  the  certi- 
ficate was  entered,  he  was  not  entitled  to  practise  as  an 
attorney,  and,  if  he  did,  he  would  be  liable  to  a  penalty 
of  502. 

Patteson,  J. — The  word  "attorney"  means  there  a 
person  who  is  attorney  for  another. 

fFighiman. — He  is  not  entitled  to  the  privileges  of  an 
attorney  unless  he  enters  his  certificate,  without  reference 
to  the  provisions  of  the  Uniformity  of  Process  Act. 

Pattbson,  J. — It  has  been  determined  that  an  attorney 
defendant  is  entitled  to  his  privilege  notwithstanding  that 
act  An  attorney  who  has  omitted  to  take  out  his  certifi- 
cate has  been  entitled  to  his  privilege  during  the  year. 
Now,  in  this  case  was  he  not  proi>erly  on  the  roll,  although 
his  certificate  was  not  entered  ? 


ia:M.  Wighlman. — Surely,  lie  cannot,  in  llie  teeth  of  this  act 

^  ^     of  Parliantent,  avail  himself  of  his  privilege  as  an  attunie>. 


^Kfb« 


KeUif,  in  support  of  the  rule. — The  question  here  ix, 
nut  whether  the  plaintiff  may  or  may  not  be  liable  to  cer- 
tain penalties  by  an  act  of  Parliament,  but  wheiher  he  i> 
cntidetl  to  the  privilege  of  retaining  the  venue  in  Middle- 
itex.  There  is  nothing  in  the  recent  act  for  the  Uniform- 
ity of  Process  depriving  him  of  his  privilege.  Therefore, 
the  CUKC  is  simply  this :  the  plaintiff  brings  his  action,  lay- 
ing his  venue  in  Middlesex  ;  the  venue  is  changcil  on  the 
common  aftiilavil;  and  he  now  desires  to  bring  it  back,  on 
the  ground  of  his  being  an  admitted  practising  attorney. 

Patteson,  J. — I  rather  think  an  attorney  is  entitled  lo 
his  privilege  from  the  mere  fad  of  his  being  on  the  roll; 
hikI  that  if  he  does  not  obtain  and  enter  his  ct^rtificate 
before  he  practises,  thai  i^  a  matter  of  application  against 
hhii  fur  any  penalty  he  may  thereby  incur;  but  he  is  not 
thereby  deprived  of  his  privilege  of  keeping  the  venue  in 
Middlesex.  The  present  rule  must,  therefore,  be  made 
loliite,  nithcost8.  ^H 

lU\\c  absolute,  with  cubU^H 
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▼er  the  sum  of  2DL  18/.  G</.,  and  the  defendant  agreed  to         1834. 
iign  a  cognovit  for  21 L^  with  costs  as  between  attorney      M£TCALr 
and  client.     The  cognovit  was  signed  on  the  24th  of  July,  v. 

but  DO  judgment  was  to  be  signed,  or  execution  issued, 
until  the  5ind  of  November.  On  the  6th  of  August  a,/2a/ 
of  bankruptcy  was  issued  against  the  defendant,  and,  in 
the  month  of  March  following,  he  obtained  his  certificate. 
The  plaintiff  did  not  prove  his  debt  on  the  cognovit  under 
the,/&i/,  but  taxed  his  costs,  and  entered  up  judgment  on 
the  cognovit  on  the  13th  of  the  following  May.  He  af- 
terwards issued  a  ca.  sa.,  on  which  the  defendant  was  ar- 
rested* The  question  is,  whether  the  defendant  is  dis- 
charged from  the  cognovit  by  his  certificate.  In  the  case 
of  Wybome  ▼•  Roms  (a),  the  Court  held  that  a  cognovit  is 
not  discharged  by  bankruptcy  and  certificate.  That  case 
is  directly  in  point. 

Patt£son,  J.— Some  doubt,  however,  has  been  cast 
upon  the  correctness  of  that  decision. 

C  CresswelL — The  case  o{  Haswell  v.  Thorogood  (b)  is 
similar  in  principle  to  the  present.  There,  a  cause  and 
all  matters  in  difference  were  referred,  at  Nisi  Prius,  to 
an  arbitrator,  and  he  found  a  sum  of  money  to  be  due 
from  the  plaintiff  to  the  defendant,  and  ordered  that  sum 
to  be  paid  to  the  latter.  Between  the  time  of  making  the 
order  of  reference,  and  taxing  costs,  and  signing  judg- 
ment, the  plaintiff  became  bankrupt.  There  Lord  Ten* 
terden  said — ''  Here,  the  plaintiff  became  bankrupt  before 
judgment  was  signed.  The  costs  of  the  cause  did  not 
constitute  any  debt  until  judgment  was  signed ;  for  there 
18  no  distinction,  in  this  respect,  between  a  case  where  a 
defendant  obtains  a  verdict,  and  one  where  the  plaintiff  is 
nonsuited.     The  verdict  or  nonsuit  only  entitles  a  defen- 

(a)  2  Taunt.  TiS.  (6)  7  B.  &  C.  705. 
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dant  to  tax  his  costs,  but  no  debt  arises,  and  no  action  can 
be  maintained  for  them  until  judgment  is  signed.  The 
caw  of  Walker  v.  Barnes  (a)  is  a  decisive  authority  to 
afaew  that  the  amount  of  these  costs  could  not  be  proved 
as  a  debt  under  the  plaintifTs  commission;  and  if  that  be 
so,  then  he  is  liable  to  pay  them."  So,  the  costs  in  thu 
eaae  could  not  constitute  a  debt  until  judgment  was  sign- 
ed,  and  therefore  could  not  have  been  proved  under  the 
,^f.  There  do  not  appear  to  be  any  direct  authorities  on 
the  point,  except  the  case  of  Wyborne  v.  Roas ;  but  it 
should  seem  tliat  the  legislature  considered,  that,  without 
a  provision  on  the  subject,  there  was  no  debt  unless  the 
plaintiff  had  a  judgment,  for,  by  sect.  3i  of  the  7  G«>.  4, 
c  57  (the  Insolvent  Act),  it  is  provided,  "  That  in  all  cases 
where  any  prisoner  who  shall  petition  the  said  Court  for  re- 
lief under  this  act  shall  have  executed  any  warrant  of  at- 
torney to  confess  judgment,  or  shall  have  given  any  cog- 
novit  actionem,  whether  for  a  valuable  consideration  or 
otherwise,  no  person  shall,  after  the  commencement  of  the 
imprisonment  of  such  prisoner,  avail  himself  or  herself 
of 'wiy  execution  issued  or  to  be  issued  upon  any  judg- 
ment obtained  or  to  be  obtained  upon  such  warrant  of  at- 
torney or  cognovit  actionem,  either  by  seizure  or  sale  of 
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they  being  accessory  to,  and  depending  on,  the  debt,  and         1^34. 
the  debt  being  barred,  they  must  be  barred  also.     In  the      metcalf 
case  of  miey  v.  Byrne  (a),  the  question  was,  whether  the  ^' 

certificate  was  a  bar  to  a  claim  for  costs,  which  could  only 
be  enforced  by  attachment.  It  was  an  action  for  a  libel, 
and  the  defendant  compromised  it  by  agreeing  to  apolo- 
giie  and  pay  the  plaintiff's  costs.  The  apology  was  made, 
and  a  rule  of  Court  obtained,  ordering  the  defendant  to 
pay  the  costs,  amounting  to  67/.  He  made  default;  an 
attachment  issued ;  and  he  was  committed.  While  in  cus- 
tody be  became  bankrupt,  and  obtained  his  certificate. 
The  Court  there  held,  that  the  sum  named  in  the  rule  of 
Court  was  a  debt,  which  might  have  been  proved  under 
the  commission,  and  that  the  defendant  was  consequently 
discharged  from  the  debt. 

Patteson,  J. — The  case  of  Wybome  v.  Ross  was  very 
much  doubted  as  law  by  Lord  Tenierden,  in  the  case  of 
Vansandon  v.  Crosbie  (6).  There  he  says  of  it — "The  case 
dted  as  an  authority  does  not  appear  to  me  to  throw  any 
light  upon  the  subject ;  nor  can  I  see  the  ground  upon 
which  that  case  was  decided.'* 

Cur.  adv.  vult. 

Patteson^  J. — I  think  the  defendant  in  this  case 
ought  to  be  discharged  from  the  cognovit.  I  take  the 
rule  to  be^  that,  where  the  cause  of  action  itself  is  prove- 
able  under  the  fiai^  the  costs  attending  it  are  discharged 
by  the  certificate.  As  the  debt  in  this  case  was  proveable 
under  ihejiat^  the  costs  were  proveable  also,  and  conse- 
quently the  certificate  discharges  him  from  both.  My 
difficulty  was,  whether  the  cognovit  having  been  for  costs 
as  between  attorney  and  client,  that  made  any  difference. 
I  think  it  does  not.     The  case  of  Haswellv.  Thorogood 

(a)  2  B.  &  Adol.  779.  (h)  1  Chit.  Rep.  16. 
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ianot  cxactl)'  in  point,  because  those  were  the  defcndunta 
costt;  and  whatever  is  the  nature  of  the  action,  whether 
tori  or  (lebtj  it  is  helil,  that  no  debt  exists  until  the  costs 
arc  taxed.  The  ncareat  case  is  that  of  Ej:  parte  Pouch- 
cr(a),  where  it  was  decided,  that  in  an  action  upon  con- 
tract, where  the  verdict  is  before  and  the  judgment  after 
the  bBiikruptcy,  the  costs  are  proveablc.  In  that  case, 
however,  there  was  not  the  ingredient  of  the  costs  being 
those  between  attorney  and  client.  The  Court  there  held, 
llint  the  certificate  discharged  the  bankrupt  from  thoae 
costs.  Now,  this  cognovit  is  either  an  agreement  to  pay 
a  certain  sum,  or  to  pay  what  shall  be  found  due  on  tax- 
ation. If  it  be  to  secure  a  sum  certain,  it  b  clear  that 
it  was  provcable,  and,  if  it  he  to  secure  what  should  be 
found  due  on  taxation,  it  was  also  proveable,  because  the 
amount  might  he  ascertained,  and  ihe  cognovit  was  given 
before  the  Jiat  issued.  Therefore,  qudcunque  cid,  the 
vertificate  is  sufficient  to  discliarge  him.  The  present  rule 
must,  therefore,  be  mode  absolute. 

Rulv  uhsolute. 

(a)  1  Gljiiu  &  Jitm.  ;i85.  ^_ 
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writing  of  the  defendant  and  of  the  attesting  witness,  and  1834. 
accounts  for  the  absence  of  his  clerk,  by  shewing  that  he  youno 
has  absconded ;  that  he  has  not  seen  him  since  he  left  his  v* 

Showleb. 

senrice;  that  he  has  made  diligent  search  for  him,  but  has 
been  unable  to  find  him.  He  does  not,  however^  state  the 
nature  of  the  search  he  has  made  (a).  But  the  office  of  his 
late  master,  where  he  spent  the  principal  part  of  his  time, 
is  the  proper  place  for  inquiring  after  him;  and  an  affi- 
davit, shewing  that  endeavours  had  been  made  to  find  or 
hear  of  him  there,  would  have  satisfied  the  rule.  If  so, 
thb  affidavit  of  the  master  himself  is  sufficient. 

Patteson^  J. — I  think  this  is  sufficient  under  the  cir- 
cumstances; and,  therefore,  you  may  take  your  rule. 

Rule  granted. 

(a)  Waring  ▼.  Bowles^  4  Taunt.  132;  Jones  y.  Knight,  1  Chit.  Rep. 
743. 


MuLLiNs  V.  Bishop. 

(/.  A  USTIN  moved  for  a  rule  nisi  for  judgment  as  in  case  where  a  pUin- 

of  a  nonsuit,  or  such  other  rule  as  the  Court  should  think  ord«  unSrSie 

the  defendant  entitled  to  obtain.     Issue  was  joined  on  the  ^  &  4  WiU.A,  c 

S8th  April.    Notice  of  trial  was  given  on  the  29th  for  the  trial  of  ui  issue 

Sittings  after  Easter  Term.     On  the  29th,  an  order  was  |?X  Cou^"" 

obtained  from  a  Judge  under  the  3  &  4  Will.  4,  c.  42,  s.  17,  ^'"  «>"Pf*  *"™ 

°  ^  #  J    to  proceed 

for  the  trial  of  the  issue  before  the  sheriff  of  Middlesex,  within  a  rea- 
Since  the  order  had  been  obtained,  no  notice  of  trial  had  '^^  ^  ' 
been  given,  or  any  further  steps  taken.  It  appeared  by 
affidavit,  on  which  he  moved,  that  the  usual  days  on  which 
trials  took  place  at  the  sheriflTs  office  were  Tuesdays  and 
Thursdays  in  every  week.  The  present  application,  there- 
fore, was,  that  the  defendant  might  obtain  a  rule  for  judg- 
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niGtit  as  in  case  of  a  nonsuit,  or  eticli  relief  as  tlie  Coiirl 
could  grant. 

Pattesok,  J. — You  may  take  a  rule  nisi,  calling  nn  tlie 
plaintiff  to  shew  cause  why  he  should  not  take  further 
proceedings  for  the  trial  of  the  cause  within  a  fortnight; 
or  why  judgment  as  in  case  of  a  nonsuit  should  nut  be 
signed. 

Rule  nisi  accordingly. 

The  rule  was  afterwards  made  absolute  for  judgment 
ns  ill  case  of  a  nonsuit.  The  matter  was  mentioned  to  the 
Court,  but  no  cause  was  shewn. 


Hunt  c  Round  and  Another. 
TiiE  lurcdw  ill    JCV.  f '.  RICHARDS  shewed  cause  against  a  rule  ob- 
anTi'iiy'luw"'*  ^^ined  by  Tomlinson,  calling  on  the  plaintiff  to  shew  cause 
for  iiie  vaiui  of   wW  on  the  payment  of  260/.,  and  150/.  for  costs,  and 

the  gaodB  Mixed       ,  p     i  ,■        ■  , 

and  double  the  costs  of  the  application,  the  proceedings  in  this  case, 
i^lm'vsluc  K-  which  was  an  action  on  a  replevin-bond,  should  not  be 
acii  the      _   Atkiwd.  The  affidavit  on  which  the  rule  ItMtl  ht^a  nliuuiwl 
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arrear,  and  the  double  costs.     In  the  case  of  Evans  v.         tdd4. 
Brander  and  Another  {a),  which  was  an  action  on  the  case 
against  the  sheriff  for  taking  insufficient  pledges  in  reple- 
vin, the  Court  held  him  to  be  liable  in  damages  to  the  extent 
of  double  the  value  of  the  goods  distrained,  though  no  fur- 
ther. Here,  it  is  not  sought  to  compel  the  payment  of  more 
than  the  amount  of  the  rent  due,  although,  if  it  were  equal 
to,  or  exceeded  the  double  value  of,  the  goods  distrained, 
proceedings  could  not  be  stayed,  except  on  payment  of  the 
full  amount  of  the  sum  secured  by  the  bond,  as  well  as  the 
double  costs.    Again,  in  the  case  of  Baker  v.  Garrait 
and  Venables  (6),  which  was  a  similar  action  to  the  last,  it 
was  held  that  the  assignee  of  the  replevin-bond  cannot 
recover  as  special  damage  (beyond  the  penalty  of  the  re- 
plevin-bond), the  expenses  of  a  fruitless  action  against  the 
pledges,  unless  he  gives  the  sheriff  notice  of  his  intention  to 
sue  them.  In  the  case  of  Porter  and  Others  \.  Henry  Hoste 
and  Others  (c),  it  was  held  that  the  liability  of  sureties  in 
a  replevin-bond  is  limited  to  the  amount  in  arrear  at  the 
time  of  the  distress,  and  costs.   These  authorities  shew  to 
what  extent  the  sureties  must  be  considered  as  liable. 
The  only  case,  which  appears  to  be  in  opposition  to  these 
decisions,  is  that  of  Scott  v.  Waithman  and  Another  (cQ, 
which  was  an  action  against  the  sheriff  for  taking  insuf- 
ficient sureties  in  replevin ;  and  Lord  Tenterden  observed 
in  his  direction  to  the  jury,  that,  *^  as  the  verdict  in  the 
replevin  suit  was  merely  for  a  return  of  the  goods,  the 
jury  could  not,  in  their  verdict,  exceed  the  value  of  the 
goods."    That,  however,   was  merely  a  Nisi  Prius  de- 
cision, standing  alone,  and  could  not  be  considered  suffi- 
dent  to  overrule  the  other  decisions  already  cited. 

Tomlinson,  in  support  of  the  rule. — The  defendants  here 


(a)  2  H.  Black.  547-  (c)  1  Y.  &  J.  285. 

•  (6)  10  Moore,  324;  3  Bing.  56.  (d)  3  Stark.  168. 
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■eek  to  stay  proceedings,  l>y  paying  tlie  value  of  the  goods 
distrained,  and  the  double  costs.  If  the  plaintifT  in  the 
replevin  suit  had  proceeded  and  failed,  the  landlord  could 
only  bare  recovered  the  value  of  the  goods  distrained,  or 
the  goods  themselves,  and  the  double  amount  of  costs 
which  might  at  that  time  have  heen  incurred.  We  ofier, 
therefore,  on  staying  proceedings,  all  which  he  could  be 
entitled  to  receive  by  proceeding.  That  which  is  the  mea- 
sure of  liability  in  an  action  against  the  sheriff  must  be 
the  measure  in  an  action  against  the  sureties.  And  Lord 
Tenlerden,  in  the  case  of  Scoit  v.  JVatlkman  and  Another, 
was  of  opinion,  that  the  measure  would  be  the  value  of 
the  goods  distrained.  The  case  oi  Austin  v,  Houiard{a), 
though  not  exactly  in  point,  may  be  considered  as  sup- 
porting the  same  principle.  There>  the  sheriff  took  a 
replevin-bond  from  one  surety  only,  and  the  person  mak- 
ing cognizance  sued  him  for  taking  insufScient  pledges, 
and  recovered  as  damages  the  amount  of  the  rent  only, 
which  was  less  than  the  value  of  the  goods  and  costs  in 
the  action.  The  sheriff  sued  the  surety  on  his  bond,  and 
aarigned  breaches  under  the  8  &  9  fFilL  S,  c.  11.  The 
Court  held,  that  he  was  only  entitled  to  recover  against  the 
•ingle  surety,  and  was  deprived  of  calling  on  his  co-surety 
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Patteson,  J« — This  wa^  an  application  made  by  Mr.  1834. 
TomliHSon  to  relieve  the  sureties  in  a  replevin  suit,  on  hont 
payment  of  the  value  of  the  goods  seized  by  the  landlord  9. 

(2B0l.)j  the  double  costs  of  the  replevin  suit  and  the 
action  (150/.),  and  the  costs  of  this  application.  The 
question  is,  whether  the  liability  of  the  sureties  is  con- 
fined to  the  value  of  the  goods  seized  and  the  double 
costs,  or  extended  to  double  that  value  in  liquidation  of 
the  rent  due?  It  is  contended  by  the  plaintiff  that  the  de- 
fendant's liability  is  to  the  latter  extent.  I  cannot,  how- 
ever, find  any  such  rule  laid  down  by  the  Courts.  In  Yea 
V.  Leihbridge  (a)  it  was  decided,  that,  in  an  action  against 
the  sheriff  for  not  taking  sufficient  pledges  in  replevin, 
the  plaintiff  cannot  recover  damages  beyond  the  value  of 
the  distress.  That  case,  however,  was  overruled  by  Con- 
eanem  v.  Leihbridge  {b)^  in  which  it  was  held,  by  the 
Court  of  Common  Pleas,  that  the  plaintiff  might  recover 
damages  beyond  the  penalty  of  the  bond,  that  is,  for  more 
than  double  the  value  of  the  goods  distrained.  But,  in 
the  case  of  Evans  v.  Brander  and  Another  (c),  the  same 
Court,  three  of  the  Judges  having  been  changed,  decided 
that  the  sheriff  was  only  liable  for  double  the  value  of  the 
goods  distrained.  But,  on  looking  at  all  those  cases,  it  ap- 
pears that  the  amount  of  the  rent  in  arrear  was  exceeded 
by  the  value  of  the  goods  distrained.  Therefore,  they  do 
not  decide  the  question  raised  in  this  case.  The  case  of 
Scott  V.  Waithman  does  not  appear  to  me  to  settle  the 
question;  for,  the  report  does  not  shew  what  was  the 
value  of  the  goods  seized,  or  what  was  the  amount  of  the 
rent  in  arrear.  But  it  merely  states,  that  the  jury  found 
a  verdict  for  70/.  damages.  It  seems  to  me,  that  the  in- 
tention of  the  legislature  in  passing  the  1 1  Geo.  2,  c.  19, 
was  to  place  the  parties  in  the  same  condition,  with  re- 
spect to  the  goods  seized,  as  if  no  replevin-bond  had  been 

(a)  4  T.  R.  435.  (/;)  2  H.  Bl.  36.  (c)  2  H.  BI.  547- 
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executed.  Let  us  sec,  thou,  what  would  bo  tho  conse- 
quence, as  there  is  a  replevin-bond,  if  the  defendant  ulti- 
mately auccccdi.  At  common  law,  the  landlord  had  onl; 
hia  remedy  against  the  person  who  brought  the  action  of 
replevin.  The  replevin-bond,  however,  gives  him  the 
additional  security  of  the  eureties  and  the  double  costo. 
That  is  the  whole  effect  nhicb  the  act  can  have  had.  It 
seems  to  me,  then,  that  the  penalty  of  the  bond  given  by 
the  sureties  ought  only  to  stand  as  a  security  for  the  value 
of  the  goods  seized,  if  the  rent  amounts  to  so  much>  or 
for  tbe  amount  of  the  rent,  if  it  is  less  than  the  value 
Thus,  if  the  value  of  the  goods  was  100/.,  and  the  amount 
of  the  rent  20/.,  the  penalty  would  only  secure  the  amount 
of  201.,  and  not  100/.  Otherwise,  the  landlord  would  be 
entitled  to  80/.  more  ihsn  the  rent  really  due.  The  pro- 
ceedings in  this  case  may,  therefore,  be  stayed  on  pay- 
ment of  the  value  of  the  goods  distrained,  the  double  co«U, 
aad  the  costs  of  this  application.  The  latter  costs  may  be 
cotisidercd  us  costs  in  the  action,  because,  if  the  action 
had  proceeded,  the  plaintiff  would  have  been  entitled  to 
*U  tlie  cgsU. 
^^^^  Rule  absolute  according^M^H 


Cause  was  afterwards  shewn  against  this  rule  by  FoUelt 
for  the  plaintifT,  and  Sewell  for  Dorid  Parker,  the  claim- 
ant; and  it  was  ordered,  that  the  latter  should  be  substi- 

pp2 
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The  facts  were  these: — The  defendant  was  &  constable  at  1^34. 
Parismouihf  and  had  taken  a  person  named  David  Parker 
into  custody  on  a  charge  of  manslaughter.  When  he  ap- 
prehended him,  he  took  from  him  a  sum  of  15/.  and  a 
watch,  which  the  prisoner  said  had  been  bequeathed  to 
him  by  the  deceased.  The  prisoner  was  afterwards  tried 
and  acquitted  of  the  charge.  It  was  suggested  that  the 
money  and  watch,  which  he  had  so  taken  from  the  prisoner, 
had  been  stolen  by  him  from  the  deceased.  Both  money 
and  watch  were  accordingly  demanded  from  the  defendant 
by  the  administrator  of  the  deceased,  the  present  plaintiff. 
They  were  also  demanded  by  the  prisoner.  The  present 
action  was  accordingly  commenced  against  him  for  the 
moneyy  and  an  action  of  trover  threatened  for  the  watch. 
The  acquitted  prisoner  still  persevered  in  his  claim;  and, 
therefore,  the  defendant  had  come  to  the  Court  to  obtain 
the  protection  which  the  act  afforded.  As  an  action  of 
trover  was  threatened  for  the  watch,  it  was  hoped  that  the 
Court  would  also  make  the  determination  of  the  claims  to 
it  part  of  the  present  rule. 

Patteson,  J. — The  Court  cannot  interfere  under  the 
first  section,  where  a  proceeding  is  only  ''threatened** 
against  the  stakeholder.  The  words  of  the  act  are  *'  any 
defendant  sued,"  and  the  application  must  be  made  '^  after 
declaration."  It  is  different  in  the  case  of  a  sheriff,  where 
it  is  sufficient,  to  entitle  a  sheriff  to  relief,  that  a  claim 
should  be  made.  You  can,  however,  take  your  rule  as  to 
the  money  for  the  recovery  of  which  the  action  is  brought. 

Rule  nisi  granted. 
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tutetl  ill  the  action  for  tlie  defendant,  and  tlie  case  referred 
to  tlie  Master  to  decide  on  their  respective  claims,  the  de- 
fendant to  be  discharged  from  all  liabihty  on  bringing  the 
money  into  Court, 

Milltrr  then  applied  for  the  costs  of  the  rule.  The 
defendant  had  no  interest  in  the  matter,  and  had  acted 
with  good  faith  in  the  affair.  He  stood  in  the  situation  of 
a  private  person ;  and,  therefore,  ought  not  to  be  deprived 
of  his  costs,  according  to  the  practice  adopted  by  the 
Courts  in  the  case  of  sheriffs  and  others  employed  in 
(he  execution  of  process.  The  burthen  cnst  on  him  as 
constable  was  sufficiently  onerous,  without  compelling  him 
to  be  at  the  expense  consequent  on  such  applicationa  as 
the  present.  He  cited  Ducar  v.  Macintosh  (a),  and  Cotter 
V.  Tlte  Bank  of  England  (b),  which  were  cited  in  Doie- 
iing't  Practice  {c),  where  it  was  decided,  that,  if  the  party 
applying  appears  to  have  acted  with  good  faith,  his  costs 
will  be  ordered  to  be  paid  out  of  the  fund  or  proceeds  of 
the  property  in  question,  and  to  he  repaid  by  the  ulti- 
mately unsuccessful  party. 

^■T ATTLsoN,  J. — The  costs  which  the  defendant  in  tUs 
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1834. 

French  v.  Mawwood. 

JXkILLER  applied  for  a  liabecu  corpus  to  bring  up  the  A4)iiiof  j/m/- 
defendant  out  of  the  custody  of  the  warden  of  the  Fleet  continiunce^ofa 
Prison,  where  he  was  detained  for  a  contempt  of  the  pro-  '«*«'<  the^^u- 
oess  of  the  Court  of  Chancery^  in  order  that  he  might  be  tute  of  Limiu- 
charged  in  custody  of  the  marshal  of  this  Court  on  a 
bin  of  Middlesex.    The  object  of  the  application  was  to 
present  the  operation  of  the  Statute  of  Limitations.    Se- 
veral years  since,  a  bill  of  Middlesex  issued  against  the 
defendant,  which  was  continued  by  writs  of  latitat  into 
several  counties.     On  no  one  of  these  could  the  defen- 
dant be  arrested,  as  he  managed  to  keep  out  of  the  way; 
at  length  it  was  discovered  that  he  was  in  the  custody  of 
the  warden  of  the  Fleet  for  a  contempt  of  the  Court  of 
Chancery.    The  last  writ  was  a  latitat^  and  it  was  pro- 
posed to  continue  that  writ  by  a  bill  of  Middlesex^  as  a 
writ  of  capias  would  not  be  a  good  continuance  of  the 
action.     That  a  bill  of  Middlesex  was  a  good  continuance 
of  the  action  was  decided  in  the  case  of  Pc^e  v.  New- 


Patteson,  J. — That,  certainly,  is  an  authority  that  a 
latitat  may  be  continued  by  a  bill  of  Middlesex.  You  may, 
therefore,  take  your  rule. 

Rule  granted. 

(a)  2  Mann.  &  Ryl.  528;  8  B.  &  C.  489. 
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right,  il  ii  not 

did  nui  uriic  In 

ril  ill  Ihc  deda- 
tmiun,  and  thit 

tatry[)>ore.  He 


Palmer  v.  Terry. 
JSARST^W  tiheved  cause  against  a  rule  for  changing 
the  venue. — It  was  an  action  for  negligence  against  the  de* 
fendant,  as  the  bailee  of  certain  wooden  carvingS)  which 
the  defendant  had  borrowed  from  the  plaintiff,  and  exhi- 
bited in  different  places.  The  plaintiff  laid  his  venue  in 
Somersetthire,  and  the  defendant  applied  to  have  it  chang- 
ed to  Middleiex.  In  his  affidavit  he  did  not  state  in  the 
ordinary  form  that  the  cause  of  action,  if  any,  arose  in 
Middlegex,  and  not  elsewhere;  but  he  stated  that  the 
cause  of  action,  if  any  there  be,  did  not  arise  in  the 
county  of  Somersetshire,  as  laid  in  the  declaration,  and 
that  it  would  be  very  inconvenient  for  him  to  have  the 
cause  tried  in  Somersetshire,  as  many  of  his  witnesses, 
whom  he  should  be  under  the  necessity  of  calling,  resided 
in  Middlesex,  It  was  clear  from  this  affidavit,  that  he  was 
COBsraous  be  could  not  swear  that  the  cause  of  €tctio» 
arose  in  Middlesex,  and  not  elsewhere;  and,  therefore, he 
thought  to  impose  on  the  Court  by  stating  it  not  to 
have  arisen  in  the  county  of  Somerset.  It  was  impossible 
for  him  to  swear  that  the  cause  of  action  did  not  arise 
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venue;   and  then  point  out  the   hardship  to  which   the         1834. 
defendant  would  be  exposed  if  the  cause  were  tried  in 
the  county  of  Somerset^  on  account  of  certain  witnesses 
living  in  the  county  of  Middlesex. 

Patteson,  J. — There  are  hardships  on  both  sides.  The 
plaintiff  swears  that  his  witnesses  all  reside  in  Somerseishiret 
and  the  defendant  swears  that  all  his  witnesses  reside  in 
Middlesex.  But  the  plaintiff  has  the  choice^  and  therefore 
he  is  entitled  to  retain  his  venue  in  the  county  where  he 
originally  laid  it.  The  defendant  could  have  no  right  to 
remove  the  venue  from  Somersetshire  to  Middlesex  on  the 
aflSdavit  he  has  made,  for  he  does  not  swear  that  the  cause 
of  action  did  not  arise  elsewliere  than  in  the  county  of 
Middlesex,  nor  could  he.  Therefore,  without  an  aiSdavit 
on  the  part  of  the  plaintiff,  he  would  be  entitled  to  retain 
his  venue  in  Somersetshire,  and  without  any  undertaking 
to  give  material  evidence  in  that  county.  The  present 
rule  must,  therefore,  be  discharged ;  and,  as  it  was  an  ex- 
periment, it  must  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


Doe  d.  Folkes  r.  Roe. 

xjHANNEL  moved   for  judgment  against  the  casual  if  the  service  is 

ejector.     The  service  was  perfectly  regular  on  the  tenant  gXtltution  of 

in  possession  on  the  premises,  but,  in  the  tenant's  name  in  !'  •^^«^"  for 

"^                                                        \  Sarah"  in  the 

the  notice,  the  name  of  "  Jacob'*^  was  substituted  for  notice  is  imma- 

that  of  "  5araA."  ^'^• 

Patteson,  J. — That  is  sufficient.     You  may  take  your 
rule. 

Rule  granted. 
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1 


Ex  parte  Elderton  amt  Lucena. 
All  «ffi<i»in  JrLATT  moved  that  Mr.  Pitt,  tiie  gentleman  so  fre- 
muit  be  filed,  quently  befurc  the  Court  in  person,  might  be  compelled 
to  file  certain  affidavits  which  he  had  made  in  support 
of  a  motion  by  counsel,  whicii  contained  several  scan- 
dalous Etatemcnls  with  respect  to  the  gentlemen  on  wbu»c 
behalf  he  moved.  The  application,  though  made,  bad  nut 
been  granted;  but,  by  applying  tn  the  Court,  he  bad  auh- 
mitled  to  its  jurisdiction ;  and  therefore  be  was  bound  to 
observe  the  rules  of  (he  Court,  one  of  which  was,  that  all 
affidavits  used  in  Court  should  be  died, 

PATTiisoN,  J, — You  may  take  your  rule. 

Rule  nisi  grantvd. 


,^^^A 


SlALEY  V,  llOBEHTHON. 


M/tHSTOfy  muvcd  to  enlarge  a  rule  to  compute  ob- 
st™Ed«"h**°  'sincd  in  this  case  against  the  defendant,  until  the  Uni 
proccii  B<  chwTh-  j,j  gf  term,  and  that    the  service  of  the  enlarged  rule 
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iltorncy»  it  would  be  unpleasant  for  him  to  be  served  at         1834. 
bis  office.     Some  negotiation  took  place,  and  the  defen*       sbalky 
dant  was  ultimately  served  at  Clarence  Chambers,    The  «• 

nue  to  compute  was  served  at  Clarence  Chambers,  on  a 
woman  servant  there^  who  stated  that  the  defendant  had 
left  there,  and  she  did  not  know  where  he  was  gone. 

Patteson,  J. — As  he  had  left  the  chambers  it  was  not 
likely  he  would  receive  it. 

Barstow, — But  by  analogy  to  the  course  directed  by 
1  Reg.  Gen.  H.  T.  2  Will.  4,  c.  49  (a),  it  should  seem 
that  there  was  nothing  unusual  in  the  application ;  for  by 
that  rule  it  is  ordered,  that,  "  where  the  residence  of  a 
defendant  b  unknown,  notice  of  declaration  may  be  stuck 
up  in  the  office,  though  not  without  previous  leave  of  the 
Court."  The  writ  here  having  been  served  at  the  place 
where  it  is  now  sought  to  serve  the  rule,  it  is  submitted, 
that,  by  analogy  to  the  service  of  notice  of  declaration,  the 
present  mode  of  service  might  be  allowed.  If  the  plaintiff, 
instead  of  referring  the  matter  to  the  Master  to  compute, 
thought  proper  to  execute  a  writ  of  inquiry,  he  would  not 
be  compelled,  in  such  a  case,  to  serve  a  notice.  At  least  he 
might,  if  he  chose,  execute  it,  and  sign  final  judgment  at 
his  peril,  and  the  defendant  would  not  be  allowed  to  set  it 
aside  without  an  affidavit  that  he  had  not  been  served 
with  process. 

Patteson,  J.— I  think,  under  the  circumstances,  you 

may  have  your  rule  enlarged  until  the  last  day  of  the 

term ;  and  that  the  service  of  the  rule  be  by  leaving  a  copy 

at  bis  last  place  of  abode,  and  sticking  up  another  in  the 

King's  Bench  Office. 

Rule  nisi  accordingly. 

On  the  last  day  of  term  the  rule  was  made  absolute, 

DO  cause  being  shewn. 

Rule  absolute. 

(a)  Anle^  Vol.  1,  p.  189. 
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1834. 

King  v.  Packwood. 
Where  ■  it-  rrHITE  moved  for  a  rule  nisi  for  an  attachment 
|™ej,''pn„n.  aguoBt  an  attorney  for  non-payment  of  a  sum  of  800/,  pur- 
""''"/f^tJ^  suant  to  the  Master's  allocatur.  His  affidavit  stated,  that, 
by  o[  under  tbc  at  the  time  of  demanding  the  money,  which  vaa  by  a  third 
powcT  af'aibjr-  person,  a  copy  of  the  rule  and  of  the  Master's  aUoeaiw 
th/'po»ernnui  ^^i*  ^^^^i  and  the  originals  shewn;  but  no  copy  of  the 
he  left  with  tha  power  of  attorney  was  left,  although  the  original  was  shewn. 
dcr  [0  bring  As  a  Copy  of  it  was  not  left,  an  objection  was  made  in  the 
teiiipt'rar'nan'  offic^  to  draw  Up  the  rule.  It  must  be  unnecessary  to 
payinciiL  leavc  a  copy  of  the  power  of  attorney,  because  it  must 

be  useless  to  the  defendant.  It  would  convey  no  infornia* 
tion  to  him,  which  he  could  not  obtain  by  merely  seeing 
the  original  It  might,  perhaps,  be  important  to  have  a 
copy  of  the  rule  and  of  the  Master's  allocatur,  in  order  to 
see  whether  there  were  any  objections  to  which  they  were 
liable.  But  all  that  he  could  require,  as  far  as  the  power 
of  attorney  was  concerned,  was  to  see  that  the  proper  per- 
son had  demanded  the  money.  That  he  could  as  well 
learn  from  a  mere  inspection  of  the  power  of  attorney,  aa 
by  having  a  copy  left  with  him.     He  directed  the  learned 
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Kenyan,  that  it  was  necessary  that  a  copy  of  the  power        1834. 
of  attorney  should   be  left.     He  also  cited  Laugher  v. 
Laugher  (a),  where  the  Court  of  Exchequer  held  that  it 
was  necessary  a  copy  should  be  left,  or  an  attachment 
would  not  be  granted. 

W/die,  corUrd,  distinguished  the  present  case  from  that 
of  Laugher  v.  Laugher.  It  was  not  necessary  to  decide 
this  point  in  that  case,  for  there  the  subscribing  witness 
made  no  affidavit  of  the  execution  of  the  power  of  attor- 
ney, and  therefore  no  attachment  would  have  issued  on 
that  account*  Mr.  Tidd  only  mentioned  the  practice 
from  a  dictum  of  Lord  Kenyan;  but  in  what  case,  or  under 
what  circumstances,  did  not  appear.  In  a  note  in  the  same 
page,  he  referred  to  Langman  v.  Halmes  {b),  and  Bass  v. 
Maitland  (c)»  as  throwing  doubt  on  his  proposition.  The 
former  of  those  cases  it  would  be  impossible  to  support  at 
this  day,  it  having  been  there  considered  unnecessary  that 
the  demand,  when  made  by  a  third  person,  should  be  au- 
thorized by  a  regularly  executed  power  of  attorney.  But 
the  latter  of  them  very  nearly  comes  up  to  the  point  now 
in  dispute.  There  cause  was  shewn,  in  the  first  instance, 
against  an  attachment  upon  an  affidavit,  that  the  power  of 
attorney  was  not  produced  at  the  time  of  making  the  de- 
mand, whereas,  on  the  other  side,  it  was  sworn  to  have 
been  produced,  together  with  the  rule  and  the  Master's 
aUoeatur.  And  the  Lord  Chief  Justice,  after  adverting 
to  those  circumstances,  concludes — ''  I  am,  therefore,  of 
opinion  that  enough  was  done  to  entitle  the  plaintiff  to 
his  attachment." 

Patteson,  J. — If  the  practice  is  to  leave  a  copy  of  the 
power  of  attorney  at  the  time  of  making  the  demand,  I 
should  be  indisposed  to  break  in  on  it.   I  understand  from 

(a)  ^nte,  Vol.  1,  p.  284.  (/>)  2  Sir  \V.  Black.  990. 

(c)  8  J.  B.  Moore,  44. 
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tlie  clerk  of  tiic  rules,  that  it  is  the  invjimlilc  pracllcv  to 
leafe  a  copy;  and  I  can  easily  conceive  wby  it  may  be  de- 
sintblc  that  a.  copy  of  tbc  power  of  attorney  sbould  be  Icfl 
will)  tlic  defendant,  as  an  unlettered  person  miglit  have 
Goiiie  difficulty  in  making  out  tbe  power  of  attorney  on  u 
mere  niomentury  inspection.  Mr.  Tidtl  says,  tbat  it  is  ne- 
cessary  tliat  a  copy  of  tbe  rule,  allocatur,  and  power  of 
attorney  should  be  left  with  the  defendant,  and  for  tbis 
Ktatemcnt  lie  refers  to  the  opinion  of  Lord  Kenyoa,  but 
be  does  not  state  under  what  circumstances  that  opinion 
was  given.  In  the  case  of  Bass  v.  Mailland,  there  bceins 
to  be  some  confusion  in  the  report,  and  1  am  not  sa- 
tisfied that  the  objection  was  brought  before  tbe  con- 
lidcration  of  tbe  Court.  Upon  tbe  whole,  therefore,  it  is 
better  to  bold  that  a  copy  of  tbe  power  sbould  be  left  in 
such  u  case.  I  disclaim  making  any  distinction  between 
the  case  of  an  attorney  and  that  of  any  other  person.  The 
rule  ou^bt  to  be  as  general  as  possible.  If  it  were  merely 
shewn  to  the  party,  be  would  not  have  an  opportunity  of 
Hccing  whether  it  was  legal  or  not;  and,  if  it  were  merely 
shewn  to  an  unlearned  person,  be  would  not  be  able  to 
obtain  legal  advice  as  to  whether  it  was  a  legal  or  an  il- 
legal demand.     The  present  rule  must,  therefore,  be  dis* 
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faults  in  not  proceeding  to  trial  on  two  occasions  should  1834. 
be  paid.  The  lessor  of  the  plaintiff  was  a  person  suing 
informd  pauperis^  and  having  made  default  on  one  occa- 
Non  in  proceeding  to  trial  pursuant  to  his  notice,  the  Court 
ordered  him  to  pay  the  costs  of  the  day.  These  costs 
were  not  paid,  and  the  lessor  of  the  plaintiff  then  pro- 
ceeded to  give  a  second  notice  of  trial.  The  lessor  again 
made  default  by  withdrawing  the  record.  The  object  of 
the  application  was,  that  he  might  be  restrained  from  pro- 
ceeding until  the  costs  of  those  two  former  occasions  were 
paid.  A  rule  msi  was  accordingly  granted ;  and  against 
it— 

Kelly  shewed  cause. — With  respect  to  the  second  de- 
fault, his  affidavit  stated  that  the  cause  of  it  was  the  tem- 
porary absence  of  a  registrar  at  the  moment  when  the  cause 
was  called  on*  It  became  necessary,  of  course,  to  with- 
draw the  record,  and  soon  after  the  registrar  returned.  The 
next  morning  an  application  was  made  to  the  other  side, 
for  their  consent  to  the  restoration  of  the  cause  to  the  list. 
This,  however,  was  refused.  The  default,  therefore,  was 
not  to  be  attributed  to  the  lessor  of  the  plaintiff,  but  to  an 
unforeseen  accident.  The  lessor  of  the  plaintiff  was  a 
pauper,  and  if  the  present  rule  were  made  absolute  for 
compelling  him  to  pay  the  costs  consequent  on  the  two 
defaults,  or  stay  his  proceedings  until  he  did  pay  them,  it 
would  be  the  same  as  preventing  him  from  enforcing  his 
rights. 

C.  Austin  contended,  that,  after  the  long-continued  vexa- 
tious proceedings  of  the  pauper,  it  was  only  just  to  the 
defendant  that  the  payment  of  the  two  sets  of  costs  men- 
tioned in  the  rule  should  be  made  a  condition  precedent  to 
his  proceeding  to  trial. 

Patteson,  J. — To  make  the  payment  of  these  costs  a 
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condition  precedent,  rouM  be  contrary  to  the  rule  on  this 
lUbjecL  I  can  order  you  to  have  the  costs  of  the  d&y  paid 
to  you  by  the  lessor  of  tlie  piaintiff,  and  for  them  you  have 
a  remedy  by  attachment ;  but  I  cannot  make  them  a  con- 
ditioD  precedent.  The  rule  may  be  absolute,  therefore, 
for  the  payment  of  the  costs  of  the  day,  and  discharged 
u  to  the  stay  of  proceedings. 

Rule  absolute  accordingly. 


Barbeu  v.  Mitchell. 
Although  there  .i-N  this  case  a  rule  was  obtained  by  R.  Alexander,  calling 
to  bX "e^SwB  *"'  *''*  sheriff  to  pay  over  the  proceeds  of  a  levy  made  by 
«./«.  ''.xi J^  him  on  the  goods  of  the  defendant  to  the  plaintiff  in  this 
tci  defraud  ikc  oause.  The  facta  were  these : — The  plaintiff  issued  a^. 
^b^itdfd^ett^-  f*^  against  the  goods  of  the  defendant,  and  that  writ  was 
"hc-ifrfs'^wtttT  P'***^  '"  *'*^  liande  of  a  sheriff's  officer.  He  proceeded 
Id  tiic  frsod,  tbe  to  the  premises  in  the  month  of  June.  Having  seized  the 
into rfcre  mm-  gooAs,  Be  was  about  to  scl),  when  he  received  notice  from 
the  defendant  that  a  previous  jf.  fa.,  at  the  suit  of  a  Mr. 
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bands  at  the  suit  of  Mr.  BuUer;  no  directions  had  been  given         IB34. 
as  to  the  steps  to  be  taken  on  it;  no  directions  that  none       barbbr 
should  be  taken  on  it ;  and  the  sheriff  never  ruled  to  return  «. 

•  .         A  1       •      <•  y     /.  1     .  Mitchell. 

the  wnt.  As  soon  as  a  second  writ  of  ^.  fa.  made  its  ap- 
pearance, he  gave  notice  of  a  previous  writ  having  issued 
at  Mr.  BuUet^M  suit.  These  facts  were  no  evidence  of 
fraud  or  collusion,  and,  if  they  were,  the  Court  would  not 
decide  on  the  question  in  this  summary  manner,  but  the 
phuntiff  must  be  left  to  his  action  against  the  sheriff.  The 
present  rule,  therefore,  ought  to  be  discharged,  and  with 
costs. 

R.  Alexander f  conird,  admitted  the  novelty  of  the  appli- 
cation, but  urged  that  it  formed  no  objection,  and  parti- 
cularly as  it  had  been  distinctly  intimated  to  the  Court  on 
movuag  for  the  rule.  He  also  contended,  that,  from  the 
circumstances  detailed  in  the  affidavits,  there  could  be  no 
doubt  that  the  sheriff  was  colluding  with  the  defendant, 
and,  if  he  were  so,  the  Court  ought  to  interfere  without 
driving  the  plaintiff  to  the  circuity  and  delay  of  an  ac- 
tion. He  cited  the  case  of  Lovich  v.  Crowder  and  An- 
other (a).  This  was  an  action  against  the  sheriff  for  a 
fidse  return  to  a  writ  of  ^.  fa.  In  the  month  of  March, 
the  then  sheriffs  of  London  seized  the  goods  of  a  debtor 
by  virtue  of  iiji,fa.  An  officer  was  put  in  possession,  but 
the  execution  creditor  directed  the  sheriffs  not  to  sell; 
and  the  debtor  continued  to  have  the  control  of  his  goods 
until  the  month  of  November,  when  another  execution 
creditor  sued  out  a  Ji.  fa,,  directed  to  the  succeeding 
sheriffs  of  London.  The  Court  there  held  that  the  latter 
were  bound  to  levy  under  the  second  ^.  /a.,  and  that  it 
was  their  duty,  when  they  found  the  officer  of  the  former 
sheriffs  in  possession,  to  inquire  into  the  facts ;  and  if  they 
had  done  so,  they  would  have  learned  that  the  first  exe- 

(a)  2  Mann.  &  RyL  84 ;  8  B.  &  C.  132. 


cution  was  fmudulent.  Tlic  present  is  a  much  stronger 
caae  than  the  one  cited,  for  there  the  sherifiT's  officer  re- 
tnainetl  in  possEssion,  and  thereby  asserted  a  title  to  the 
goods;  whilst  here  no  one  either  knew  or  suspected  the 
existence  of  any_fi./a.,  until  a  levy  had  been  made  on  the 
goods  at  the  Instance  of  a  bond  Jide  creditor.  In  the  case 
of  Lovich  V.  Crowder,  Lord  Tenterdeii  observed—"  It 
seems  to  have  been  conceded  at  the  trial  that,  if  the  same 
persons  who  filled  the  ofiice  of  sheriff  in  March,  when  the 
first  execution  issued,  had  filled  it  in  November,  they 
would  Itave  been  bound  to  levy;  and,  consequently,  if  the 
defendants  had  filled  the  office  at  that  time,  they  would 
have  been  liable  in  this  action.  But  it  was  said  that  the 
goods,  having  been  seized  by  the  former  sheriflTs  when  in 
custody  of  the  taw,  could  not,  therefore,  be  seized  by  the 
defendants.  It  seems  to  me  that  tbey  were  not  in  the  cus- 
tody of  the  law  at  the  time  when  tbe^.  fa.  nt  the  suit  of 
the  pluintllF  nas  sued  out;  they  were  in  custody  of  the 
sherifi's  officer,  by  virtue  of  a  legal  process  fraudulently 
kept  on.  The  first  Ji.  fa.  was  sued  out  returnable  in 
Emler  Term,  The  sheriflT  was  never  ruled  to  return  the 
writ,  and  he  made  no  return.  Harrison  (the  defendant  in 
thataction)  continued  in  possession,  and  carried  on  thebu- 
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rule  was  obtained,  and  the  party  here  was  left  in  posses-         1834. 
sioo  of  the  goods  himselfy  without  any  interference  on  the       barber 
part  of  the  previous  execution  creditor.    That  circum-  v. 

stance  alone  must  have  struck  the  shenn  as  an  indication 
of  fraud ;  and,  therefore,  he  ought  to  have  disregarded 
the  first  writ,  and  levied  under  the  second. 

Patteson,  J. — In  that  case  tlie  execution  creditor  had 
directed  the  sheriff  not  to  sell.  I  suppose  it  was  with  a 
view  to  that  fact  that  the  previous  execution  creditor 
swears  that  he  did  not  tell  him  not  to  sell;  but  they  do  not 
swear  that  they  did  desire  him  to  sell. 

Alexander. — It  is  the  sheriff^s  duty  to  proceed  with  rea- 
sonable diligence  upon  all  such  process  as  comes  regularly 
into  his  hands.  When  he  does  not  so  proceed,  it  must  be 
presumed  that  his  delay  is  the  result  of  corresponding  in- 
structions from  the  party  lodging  the  writ  If  so,  Butler 
must  either  directly  or  indirectly  have  intimated  to  the 
sheriff  that  the  process  must  not  actually  be  enforced ; 
and  the  mode  in  which  his  affidavit  attempts  to  insinuate 
rather  than  assert  the  contrary  confirms  the  presumption. 

Patteson,  J. — In  an  action  against  the  sheriff  it  would 
be  a  question  of  fraud;  and  that  would  be  for  the  jury. 

Cur,  adv.  vult. 

Patteson,  J. — I  have  looked  into  the  cases,  and  it 
seems  difficult  for  me  to  prevent  the  case  from  going  to  a 
jury.  The  circumstances  are  such  that  I  think  the  party 
has  a  right  to  have  the  question  tried,  if  he  thinks  fit. 
The  question  as  to  whether  the  judgment  first  obtained 
was  firaudulent  or  not,  could  not  be  raised  in  an  action 
against  the  sheriff.  For  that  purpose,  an  issue  must  be 
directed.     But  I  think,  that  the  question,  whether  the 

VOL.  II.  Q  Q  D.  p.  c. 
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alieriff  was  a  party  to  the  frauJ  may  be  tried  in  an  action 
agiunst  him.  If  the  first  writ  was  lef^  at  the  sheriff's  office, 
as  a  protection  to  the  defendant's  goods,  in  case  of  a  sub- 
sequent one  coming  to  his  hands,  and  the  sheriff  lent  him- 
self to  the  proceeding,  on  a  return  of  nulla  bona  to  the 
Ji.fa.  issued  by  the  plaintiff,  in  this  case,  he  would  be  \\&- 
blo  to  an  action  for  a  false  return.  The  question,  whether 
the  first  execution  was  fraudulent,  with  his  knowledge, 
may  he  raised  in  an  action  againet  the  sberiff.  The  ease 
here  is  not  so  clearly  fraudulent  on  his  part  as  to  autho- 
rize me  in  interfering;  but  1  do  not  say  that  the  Court 
would  interfere,  even  if  a  clear  case  of  fraud  were  made 
out;  for  I  feel  great  difficulty  in  saying,  that,  even  if  it 
were  quite  clear  that  the  sheriff  was  a  party  to  the  fraud, 
the  Court  would  interfere.  The  present  rule  must,  there- 
fore, be  discharged,  but  without  costs. 


Rule  discharged,  without  coats. 


Lord  Nugent  p.  Harcourt, 
JJ^  POLLOCK  shewed  causa  affaia&t  btuIb  oblAioBd. 


TRINITY  TERM^  4  WILI«.  IV.  579 

second  point,  the  plaintiff  stood  in  the  same  situation  as  an        1834. 
officer  in  the  army  serving  abroad,  who  was  not  required  to  j^^  nuoent 
find  secarity  for  costs  in  such  a  case.    He  cited  O'LaughUn  «> 

▼•  Macdonald(a),  where  the  Court  of  Common  Pleas  re- 
fitted to  make  an  English  officer  serving  in  South  Ame* 
riea  find  security  for  costs.  In  Lee^s  Dictionary  of  Prac* 
Hee,  p»  1261,  there  were  two  cases,  one  of  a  prisoner  at 
war,  and  another  of  an  officer  serving  in  the  British  army, 
to  the  same  effect. 

W.  H.  Watson,  contra^  contended,  that  the  Court  could 
not  take  judicial  notice  of  the  plaintiff's  peerage.  It  must 
appear  by  some  regular  medium  of  proof.  He  distinguish- 
ed the  present  from  the  cases  cited,  as  there  the  absence 
was  involuntary,  the  prisoner  at  war  as  well  as  the  officer 
in  the  army  being  compelled  to  reside  abroad.  Whereas  it 
could  not  be  said  that  the  absence  of  Lord  Nugent  was  in- 
voluntary in  his  present  office,  since  the  King  could  not  com- 
pel him  to  leave  the  country.  If  the  King  could,  he  might, 
if  he  chose,  exile  any  of  his  subjects.  That,  however,  he 
could  not  do.  There  was  no  reason,  therefore,  for  freeing 
hord  Nugent  from  his  liability  to  give  security  for  costs,  like 
any  other  plaintiff  who  brought  an  action,  he  being  per- 
manently resident  abroad.  Some  time  ago,  in  the  last 
term,  Mr.  Justice  Taunton  compelled  a  plaintiff  to  find 
security  for  costs^  who  intended  to  remain  abroad  for 
eighteen  months.  But  here,  there  was  no  assignable  limit 
to  the  period  during  which  Lord  Nugent  would  remain 
abroad. 

Patteson,  J. — In  the  case  of  an  officer  in  the  army, 
the  absence  is  certainly  involuntary.  But  I  think,  if  an 
Englishman  is  not  permanently  abroad,  but  is  absent  for 
temporary  purposes  in  the  service  of  his  Majesty,   he 

(a)  3  J.  B.  Moore,  77;  8  Taunt.  736,  S.  C. 

qqS 
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Btanils  in  the  same  situation  as  if  he  were  compulsoTiIy 
abroad,  and  therefore  ought  not  to  be  compelled  to  6nd 
security  for  costs.  If  lie  had  gone  abroad  for  bis  own 
convenience  merely,  it  would  have  been  diflferent.  I  do  not 
give  this  opinion  on  the  ground  of  hh  being  a  peer,  be- 
cause that  fact  is  not  fully  brought  before  the  Court;  but 
because  he  is  abroad  serving  his  Majesty,  and  also  having 
a  re^dence  and  property  in  this  country.  The  present 
ride  must,  therefore]  be  discharged,  and  with  costs. 


Rule  discharged,  with  costa.^ 


I 


Doe  d.  Prosber  v.  Kikg, 

i«*dii.  C.  CRESSWELL   shewed   cause   against   a   rule 

i«,  ttc  striking  out  the   name  of  the  lessor  of  the  plaintiST  from 

he^s-  ^^  declaration.     Mr.  Proaser  was  the  trustee  of  an  out- 

I  ou'-  standing  term  attending  the  inheritance,  and  therefore,  in 

gthe  order  to  maintuin  the  ejectment,  it  was  necessary  ihat  his 

'nMne  '"*™s  should  be  used.  The  person  bringing  the  ejectment 

J*^  was  willing  to  give  him  indemnity  against  costs,  to  the  salis- 

ii.  faction  of  the  Master.     Mr.  Prosser  had  refused  to  per- 
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ance,  the  trustee  has  a  right  to  take  which  side  he  pleases,  1834. 
and  neither  party  is  entitled  to  come  here  and  compel  him 
to  lend  his  name  to  either.  Suppose  a  man  to  die,  and  there 
is  a  doubt  as  to  who  is  heir,  neither  party  could  make  him 
allow  hb  name  to  be  used  for  the  purpose  of  an  action  of 
ejectment.  It  is  not  clear  from  the  affidavits  in  this  case, 
that  there  is  a  dispute  as  to  the  inheritance.  The  trustee 
merely  says,  he  claims  adversely,  and  that  he  means  to 
defend  the  action.  He  should  have  stated  more  explicitly 
that  he  claims  title  to  the  inheritance.  It  must,  there- 
fore, be  referred  to  the  Master  to  ascertain  whether  there 
is  any  dispute  as  to  who  is  heir;  and  not  a  mere  dispute 
between  landlord  and  tenant.  If  there  is  a  dispute  as  to 
the  inheritance,  then  the  Court  cannot  interfere,  and  the 
rule  must  be  made  absolute;  if  there  is  not,  then  the 
present  rule  must  be  discharged.     The  costs  to  be  in 

the  Master's  discretion. 

Rule  accordingly. 


Rex  v.  Collier. 
F*  LEE  moved  to  compound  a  penal  action  which  had  On  a  motion  to 

.       compound  a  pe- 

been  instituted  by  the  Posi  Office.    It  did  not  appear  by  nai  action,  it 
his  affidavit  that  the  defendant  had  as  yet  pleaded.  Slit  thJ^efen- 


Patteson,  J. — That  will  not  do,  as  the  statute  of  the 
18  EUz.  c.  5,  s.  3,  requires  that  the  compounduig  shall 
not  be  **  but  after  answer  made  in  Court."  You  must 
have  your  affidavit  amended  in  that  particular.  You  will, 
therefore,  take  nothing  by  your  motion. 

Rule  refused. 

Dowlingt  amicus  curia,  mentioned  another  similar  case, 
in  which  Mr.  Justice  Parke  had  pronounced  a  similar  de- 
cision during  last  Hilary  Term  (a). 

(a)  Sec  I  Tid.  Pr.  656,  9th  e<I. 


dant  has  plead- 
ed. 
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Allilk  c.  Newton. 

or  an       \jJJl/iNNELL  moved  for  an  attachment  against  a  ilcfen- 

laenrar  dant  for  non-payment  of  costs,  pursuant  to  the  Master's 

J.  un-     aUoeaiur,  without  personal  service.     He  was  aware  that 

cti,  be    tho  practice  had  formerly  been  to  require  personal  service 

ona)       of  the  allocatur,  in  order  to  obtain  an  attachment ;  but  it 

hud  been  lately  decided  by  the  Court  of  Exchequer,  in  the 

case  of  Green  v,  Prossej-  («),  that  personal  service  was  not 

necessary  in  all  cases,  in  order  to  obtain  an  attachment. 

There,  two  bills,  for  business  dune  by  a  person  named 

Milter,  as  an  attorney,  were  taxed  by  the  Master,  and  he 

was  found  to  liave  been  overpaid  621.,  which  he  was  re- 

qucstud  to  refund.     The  order  for  taxing  was  made  a  rule 

of  Cuurl,  and  uit  appointment  made  to  serve  Miller  with 

it,  but  he  did  not  attend.     Several  other  attempts  were 

made  to  serve  him,  but  without  success.     It  was  further 

sworn  that  it  was  believed  he  kept  out  of  the  way  to  avoid 

being  served.     There  it  was  objected  that  the  attachment 

could  not  be  granted  without  personal  service;  but  Lord 

Lyndhurst  there  observed — "  All  these  cases  depend  upon 

their  own  particular  circumstances."   Tlie  Court  took  time 
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asked  what  he  wanted.  The  deponent  said  he  wanted  1834. 
to  see  his  son,  and  the  father  answered,  **  then  you  shall  allier 
not  have  him.*'    The  deponent  then  went  to  the  side  of  v. 

the  house,  and  there  saw  the  defendant  in  the  shop  at 
work,  with  his  back  towards  deponent.  He  then  went 
into  the  shop,  when  the  father  called  out,  *'  Tom,  fly!*' 
The  defendant  then  rushed  out  of  the  shop  into  the 
kitchen.  The  deponent  attempted  to  follow  him;  but  a 
female  there  shut  the  door  in  his  face.  The  father  then 
said — **  I  have  done  thee  a  second  time ;  the  bird  has 
flown."  The  circumstances  in  this  case  were  clearly 
stronger  than  those  in  the  Exchequer  ;  and,  therefore,  if 
that  Court  would  grant  an  attachment  in  that  case  without 
personal  service,  there  was  no  reason  why  it  should  not  be 
granted  in  the  present. 

Patteson,  J. — On  the  authority  of  the  case  you  have 
dted,  you  may  take  your  rule.  I  am  afraid,  however,  it  is 
a  very  dangerous  precedent;  as  now  it  will  be  necessary 
to  look  into  the  special  circumstances  of  every  case,  until, 
at  last,  any  sort  of  service  will  suffice.  You  may  take  a 
rule  to  shew  cause ;  and  the  service  of  the  rule  must  be 
at  the  defendant's  residence. 

Rule  nisi  granted. 


Another  rule  for  an  attachment  was  obtained  by  V. 
Lee^  under  similar  circumstances,  during  the  same  day. 


Bird's  Bail. 

rr.  CLARKSON  opposed  bail,  on  the  ground  that  one  The  mie  of  5 
of  them  had  been  changed  without  leave  of  the  Court  or  i  w%a.\\wi\a 
a  Judge,  contrary  to  5  Reg.  Gen.  H.  T.  1  Will.  4  (a).        t^^i^\ 

to  the  cue  of  a 
prisoner. 

(a)  Ante,  Vol.  1,  p.  103. 
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Heaion,  in  support  of  the  bail.^ — Tbe  present  is  the  case 
;     "      of  a  prisoner,  and  that  rule  does  not  apply  to  such  a  case. 

Pattifson,  J.,  after  consulting  the  clerk  of  tlie  ndee 
(Mr>  jtiilenbraok), — The  case  of  a  prisoner  is  not  within 
that  rule.     Bail  may  he  changed  there  vichout  leave. 

Bail  pafised. 

Du  Prk  v.  Lanqridge. 
Thfl  diitcafilic   MJOWLING  moved  to  set  aside  a  declaration  for  irre- 
be"  loted  in*thc  S^^^'^Y'  '*'*   '''^  ground  of  the  date  of  the  writ  hcing 
<i tela n lion,  DM-  omitted  atits  commencement,     lie  referred  to  the  form  of 

wiiluianJinK 

the  pieociiof       the  iasue  given  at  the  end  of  the  pleading  rules  of  //.  T. 

iWiii.il  '  4  Will.  1-{a),  in  which  appeared  the  date  of  the  writ. 
Now,  the  issuv  hting  formed  from  the  pleadings  in  the 
cause,  ;tnd  it  stating  the  date  of  the  writ,  it  must  be  con- 
cluded that  in  the  declaration  itself  the  date  of  the  writ 
ought  to  be  slated. 

Patteson,  J. — It  wag  not  the  intention  of  the  Judges 
when  they  gave  that  form  to  make  any  ulieration  in  the 
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1834. 

Stratton  v.  Regan. 

JJOWLING  moved  for  a  rule  to  shew  cause  why  the  in  the  King't 
judgment  of  nonpros  and  the  notice  of  taxation  should  not  ^Mto^setdng 
be  set  aside,  on  the  ground  of  the  judgment  having  been  "We  proceed- 

•      «=>  c  ings  for  irregu- 

signed  against  good  faith,  with  a  stay  of  proceedings  in  the  Urity  may  be 

drawn  up  with 
meantime.  n  stay  of  pro- 

ceedings, al- 
though notice 

Patteson,  J.,  granted  the  rule  nisi.  of  motion  hai 

not  been  given. 

DoujUng  stated  that  he  had  no  affidavit  of  notice  of 
this  motion  having  been  given.  There  was  a  difficulty  as  to 
whether  the  rule  could  be  drawn  up  with  a  stay  of  pro- 
ceedings, on  account  of  a  decision  pronounced  by  Mr.  Jus* 
tice  Parke  in  the  case  of  Fortescue  v.  Jones  (a).  In  that 
case  his  Lordship  decided,  that,  unless  notice  of  the  mo- 
tion had  been  given,  the  rule  could  not  be  drawn  up  with 
a  stay  of  proceedings.  He  had,  however,  understood  that 
the  practice  was  different  in  this  Court  from  that  which 
bis  Lordship  had  decided ;  and  that,  in  accordance  with 
that  different  practice,  Mr.  Justice  Taunton  had  decided 
in  the  previous  £a«/^  Term. 

Patteson,  J.>  referred  to  the  clerk  of  the  rules  (Mr. 
Auiesbrook),  and  he  reported  that  the  practice  was  in  the 
Court  of  King's  Bench  in  conformity  with  the  decision  of 
Mr.  Justice  Taunton.  His  Lordship  then  directed  that  the 
rule  nisi  should  be  drawn  up  with  a  stay  of  proceedings, 
although  no  notice  of  motion  had  been  given  to  the  oppo« 
site  party. 

Rule  nisi  accordingly. 

(a)  Ante,  Vol.  1,  p.  524. 
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TbeobjetiSootB  «/.  L.  ADOLPHVS  opposed  bail,  on  the  ground  that 


teukeni'aV  Gtm,  T.  T.  1  Will.  4  (a).     When  the  bail  came  up  ori- 

and  ii  is  «^>«d  ginally,  the  objection  was  not  taken,  but  time  was  obtatn- 

lime  loinq^,  ^^>  •"  Order  to  make  inquiries  with  respect  to  them.     In- 

unie»s  II  u  qoiries  were  made,  but  no  affidavit  was  now  produced  that 

sworn  inittll*        *  ' 

bill's  Tcudenc*    the  person  inquiring  had  been  unable  to  find  the  bail.  Al- 

cinnol  ttefbood.      ,,,,..i.  ,  .  >» 

though  the  objection  had  not  been  taken  when  they  firat 
came  up  to  justify,  it  was  contended,  that,  as  the  omission 
of  the  number  of  the  house  was  contrary  to  the  express 
directions  of  a  rule  of  Court,  it  was  not  too  late  to  take 
the  objection  now. 

Pattbson,  J. — The  rule  is  certainly  express,  that  the 
nmnber,  if  any,  is  to  be  stated  in  the  notice.  But  the 
objection  would  appear  on  the  face  of  the  notice,  and, 
therefore,  ought  to  have  been  taken  when  they  first  came 
up  for  the  purpose  of  justifying.  You  having  taken  time 
to  inquire  with  respect  to  them,  have  waived  the  objection. 
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1834. 

FossETT  V.  Godfrey. 

JO  USB  Y  shewed  cause  against  a  rule  nisi,  obtained  by  in  an  affidavit 
Mansel,  under  the  23  Geo.  2,  c.  33,  s.  19,  (the  Middle-  "^J^ff^lZ 
sex  County  Court  Act),  for  entering  a  suggestion  to  grant  double  costj  un- 
the  defendant  double  costs,  the  plaintiff  having  recovered  2,  c.  33,  s.  J9, 
upon  a  writ  of  trial  a  sum  less  than  40*.,  viz.  9«.     As  a  pre-  county  Court* 
liminary  objection,  he  contended  that  the  defendant  by  his  ^2d*A^"!S|*^ 
affidavit  had  not  brought  himself  within  the  meaning  of  the  defendant  ii  lia- 
act,  and  therefore  was  not  entitled  to  receive  his  double  moned  to  the 
costs.     The  words  of  the  act  were,  "  that  in  case  any  ac-  ^"""""^  ^''"'*' 
tion  of  debt  or  action  upon  assumpsit  shall  be  commenced 
and  prosecuted  in  any  of  his  Majesty's  Courts  of  Record  at 
Westminster,  and  the  defendant  or  defendants  at  the  time 
of  such  action  brought  shall  live  and   reside  in  the  said 
county  of  Middlesex,  and  be  liable   to  be  summoned  to 
the  said  County  Court,  &c."  In  order,  therefore,  to  entitle 
the  defendant  to  avail  himself  of  this  act,  it  must  appear 
by  the  affidavit  that  he  is  liable  to  be  summoned  to  the 
County  Court  of  Middlesex.     The  affidavit,  however,  on 
which  the  rule  had  been  obtained,  merely  stated  that  the 
defendant  was  resident  in  the  county  of  Middlesex,  without 
going  on  to  state  that  he  was  liable  to  be  summoned  to  the 
County  Court.     Not  having  brought  himself  within  the 
Words  of  the  act  of  ParHament,  he  was  not  entitled   to 
avail  himself  of  it.     The  present  rule  must,  therefore,  be 
disha  rged  (a). 

Mansel,  contrd,  contended,  that  the  affidavit  did  suf- 
ficiently shew  that  the  defendant  was  liable  to  be  sum- 
moned to  the  County  Court  of  Middlesex. 

Patteson,  J. — It  appears  to  me  that  it  is  not  shewn  by 
the  affidavit  that  the  defendant  is  liable  to  be  summoned. 

(a)  See  Unwin  v.  A'lVig,  ante,  p.  492. 
VOL.  II.  R  R  D.  P.  C. 
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Unless  it  does  so  appear,  the  defendant  cannot  avail  him- 
self of  this  act.  The  present  rule  must,  therefore,  be  dis- 
charged with  costs. 

Rule  discharged,  with  coats. 


Johnson  v.  Smallwood. 
Ka  deftivlMd      KjIIANNELL  shewed  cause  against  a  rule  nisi  obtained 
BsiJepr(K«d.     by  JMflnse/,  for  setting  aside  ihe  appearance  entered  by 
BTOundornM      ^^  plaintiff  for  the  defendant,  the  declaration,  and  all 
ha.iiigberti        subsequent  proceedings,  on  the  ground  that  the  defendant 
t«(,  ii  mux       had  not  been  served  with  a  writ.    He  objected  in  the  6rst 
Bffidatii  ih»t  he   pWc  to  the  affidavit  on  which  the  present  application  was 
IS  ihe  defcndsnt  founded,  as  it  appeared  from  it  that  the  person  making  it 
was  a  stranger  to  the  proceeding.     The  person  making 
the  allidavit  described  himself  as  "  George  Smallicood,  of 
Hammer  itnilh,  Middlesex"  but   did  not  slate  himself  to 
be  tlie  defendant,  in  this  action.     The  affidavit  then  pro- 
ceeded to  state  that  the  said  George  Swallwiood  had  never 
been  served  with  any  process.     If  he  was  not  the  defen- 
dant in  ihe  action,  what  occasion  was  there  for  him  to  come 


TRINITY  TERM,  4  WILL.  IV.  589 

proceedings.     For  any  thing  that  appears  it  might  be         1834. 
some  one  else  who  bore  the  same  name  as  the  defendant,       )^^ 
The  present  rule  must  therefore  be  discharged^  but  with-  v. 

SlIALLWOOD. 

oat  costs. 

Rule  discharged,  without  costs. 


MfiTCALF  €?.  Parry. 

MiUMFREY  moved  for  a  rule  nisi,  requiring  the  sheriff  if  »n  under- 
of  Warwickshire  to  shew  cause  why  he  should  not  pay  the  to  transmit  hu 
costs  consequent  to  the  plaintiff,  on  the  refusal  by  the  un-  "hJuW^of".^'' 
der-sberiffto  produce  to  the  plaintiff  his  notes  taken  on  '"*•»  the  Court 

^  \  *  will  compel  him 

the  tnal  of  an  issue  before  him.   A  motion  had  been  made  to  pay  the  coats 

to  the  Court  above  with  respect  to  the  trial  of  the  issue,  hUr^uM^  ^ 

and  it  was  intimated  to  the  under-sheriff  that  the  Court 

was  desirous  of  having  his  notes  taken  at  the  time  of  the 

triaL     These,  however,  he  refused  to  produce,  stating 

that  be  would  not  produce  them  until  an  official  order  of 

the  Court  was  made  upon  him  for  that  purpose.    Such  an 

order  was  afterwards  obtained,  and  the  notes  ultimately 

produced.     Before  this,  however,  took  place,  considerable 

expense  had  been  incurred  by  the  plaintiff.     The  object 

of  the  present  application,  therefore,  was,  that  the  sheriff 

might  be  required  to  pay  the  expenses  so  incurred,  and 

that  the  service  of  the  rule  might  be  effected  on  the  agents 

of  the  under-sheriff. 

Pattbson,  J. — ^You  may  take  the  rule  in  that  form. 

Rule  nisi  accordingly. 


On  the  last  day  of  term  the  rule  was  made  absolute; 
no  cause  being  shewn. 

R  R  2 


i 
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Freah  p.  Best. 
In  oriier  10  ob-  JiVSB  Y  applied  for  the  costs  of  justifying  bail  who  had 
ju'iiryinrbSlT^  complied  with  the  provisions  of  the  3  Reg.  Gen.  T.  T. 
"houid'i^^  1  WiiL  4  (a).  The  words  of  the  rule  are,  "  that  if  the  no- 
Ht  the  lime  of  Uce  of  bail  shall  be  accompanied  by  an  aiSdavit  of  each 
JUS    ca  wn.        ^^  ^^^  ^^.j  gp^^j^j^g  j^  (jjg  pjjj„  hereto  subjoined,  and  if 

the  plaintiff'  afterwards  except  to  such  bail,  he  shall,  if  such 
bail  are  allowed,  pay  the  costs  of  juslification."  The  bail 
havmg  been  allowed,  the  defendant  was  entitled,  as  a  mat- 
ter of  course,  to  the  costs  of  justification.  At  the  time  of 
justifying,  however,  application  was  not  made  for  those 
cotta,  and  the  rule  for  the  allowance  was  drawn  up  with- 
out noticing  them.  The  object  of  the  present  application, 
therefore,  is,  that,  although  it  is  some  days  since  the  bail 
juadfied,  and  no  application  at  the  time  was  made  for 
the  costs,  the  Court  will  sdll  grant  them. 


Fatteson,  J. — It  would  appear  to  me,  from  the  lan- 
guage of  the  rule,  in  the  subsequent  part  of  it,  that  the 
defendant  is  entitled  to  his  costs  of  justification,  aa  a  mat- 
ter of  course.     For  the  rule  goes  on  to  say,  "  if  such  bail 


TRINITY  TERM,  4  WILL.  IV.  591 

have  appeared  for  the  purpose  of  resisting  an  application         1834. 
for  costs,  and  hearing  none^  and  relying  on  the  practice 
generally  adopted,  may  have  gone  away;  and  therefore  I 
coald  not  with  propriety  entertain  such  an  appUcation  in 
their  absence. 

Motion  refused. 


Baldwin  and  Another,  Executors  of  Thomson,  r. 

Atkins. 

JbdVANS  moved  to  enter  up  judgment  on  an  old  warrant  Where  a  war. 
of  attorney.     The  peculiarity  in  the  case  was,  that,  al-  Jefers  to*the"*^ 
though  the  warrant  of  attorney  authorized  the  enterinir  P'»^"'»ff» "  w« 

®  ^  "^  ^  ^    executors  and 

up  of  judgment  at  the  suit  of  Thompson^  his  "  executors  atiministrators/' 
or  administrators,"  the  affidavit  of  the  execution  made  no  vit  of  execution 
mention  of  "  executors  or  administrators."     As,  however,  I?,*^^^  "**ewcu' 
the  rule  was  drawn  up  on  reading  the  warrant  of  attorney  ^**"  ^^  adminU- 

.  f  ^   trator*,"  the 

as  well  as  the  affidavit  of  execution,  the  defect  might  be  Court  win  not 
considered  as  cured.  to  be^entered"^ 


up. 


Patteson,  J. — I  think  not;  because  the  affidavit  may 
refer  to  some  warrant  of  attorney  where  the  words  "  exe- 
cutors or  administrators"  are  not  introduced.  I  cannot, 
therefore,  grant  the  rule. 

Rule  refused. 


Constable  and  Another  v.  Fothergill. 

JPeTERSDORFF  obtained  a  rule  nisi,  requiring  the  After  the  lapse 
plaintiff  to  shew  cause  why  the  writ  of  ca.  sa.  in  this  Ji,e  CourtTiii 
case  should  not  be  set  aside  for  irregularity,   and   the  2cfend!![nt"^  * 
defendant  discharged  out  of  custody,  on  the  ground  that  of  custody  on 
there  was  no  indorsement  on  the  writ  of  the  defendant's  hu  addition  and 
addition  and  place  of  abode,  pursuant  to  the  directions  of  i"^"  not  indw^^^^^ 
H.T.2&3  Geo.  4.  K. B.,  which  directs  that  the  place  of  "pon  the  writ 

ot  CO.  sa. 
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abode  and  addition,  or  other  description  of  the  defendant, 
eball  be  indorsed. 

George  shewed  cause  against  this  rule ;  and  contended, 
that  tile  omission  was  immaterial,  as  the  words  of  the 
rule  are  not  imperative,  and  only  require  the  plainiiB* 
to  give  the  best  particulars  and  description  of  the  defen- 
dant's uddilion  and  residence  that  he  can,  and  that  the 
rule  was  made  for  the  benefit  of  the  sheriff  and  not  for 
that  of  the  defendant.  Me  also  contended  tEiat  the  applica- 
tion was  too  lute,  the  defendant  having  been  in  custody  un- 
der the  writ  since  Michaelmas  term  last. 

Pelersdorff,  in  support  of  the  rule,  contended  that  no 
cognizance  of  the  facts  could  justify  the  absolute  omis- 
sion of  the  defendant's  addition  and  place  of  abode;  and 
that, as  the  defendant  was  a  prisoner.no  lapse  of  time  could 
operate  to  his  prejudice,  or  prevent  him  from  availing  him- 
self of  an  irregularity;  and  that  the  rule  of  Court  was  not 
made  as  supposed  for  the  benefit  of  the  sheritl',  but  in 
order  to  identify  the  defendant  with  the  proceedings  in 
(heir  different  stages. 

FATTE30M,  J. — I  do  not  adopt  the  areument  tbaC  the 
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Unwin  v.  King. 

JlLATT  shewed  cause  against  a  rule  nisi^  which  called  in  order  to  de- 
upon  the  plaintiff  to  shew  cause  why,  on  payment  of  1/.  10^.,  oFbU  oMtt!"un« 
judgment  and  all  proceedings  on  it  should  not  be  set  aside,  <*«' ^he  Middu* 
and  why  be  should  not  be  restrained  from  issuing  execu-  Court  Act,  the 
tbn  for  the  sum  of  1/.  lOs.  which  he  had  recovered  in  this  be^madc^before 
action,  and  the  costs  thereof.  The  ground  of  the  appli-  finaU'^dK^cnt. 
cation  was,  that  the  defendant  was  liable  to  be  sued  in  the 
Middlesex  County  Court.  This  action  had  originally  been 
brought  for  the  recovery  of  5/.  in  this  Court,  and  the 
plaintiff  only  recovered  a  sum  of  1  /.  1  Os.  in  consequence 
of  bis  admitting  a  counterclaim  on  the  part  of  the  defen- 
dant to  the  amount  of  3/.  \0s.  An  application  was  made 
to  give  the  defendant  double  costs  under  the  County  Court 
Act  of  Middlesex,  on  the  ground  that  the  plaintiff  had 
recovered  less  than  40s.  That  rule  was  discharged  by  Mr. 
Justice  Taunton  (a),  on  the  ground  that  it  did  not  appear 
from  the  affidavit  made  by  the  defendant  that  he  was  li- 
able to  be  summoned  to  the  Middlesex  County  Court.  As  of 
course  the  defendant  could  not  make  a  second  application 
in  the  same  form  for  the  same  purpose,  he  had  obtained 
this  rule,  which  was  different  in  form,  but  which  had  nearly 
the  same  object,  namely,  to  prevent  the  plaintiff  from  ob- 
taining his  costs  on  account  of  his  verdict.  The  defen- 
dant could  not  obtain  the  object  of  his  application  in  this 
form.  If  he  were  entitled  to  it  at  all,  it  must  be  by  mo- 
tion for  leave  to  enter  a  suggestion  to  deprive  the  plaintiff 
of  his  costs.  He  had  proceeded  by  suggestion  already, 
and  had  failed  in  his  application.  He  was  therefore  not 
entitled  to  restrain  the  plaintiff  in  any  way  from  proceed- 
ing in  his  judgment.  The  present  rule  must  therefore  be 
discharged. 

Mr.  King,  (in  person),  contended  that  the  description 

(a)  Ante,  p  .452. 
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given  in  the  alHdavit  was  sufBcient;  and,  with  respect  to 
the  form  of  the  application,  it  was  framed  in  accordance 
with  tlie  case  of  Fleming  v.  Davis  and  OlJterx  (a),  in 
wliich  the  circumstances  were,  that  the  plaintiff  sued  ihe 
dcrendiints  in  the  Court  o{  King's  Bench  for  a  demand  ex- 
ceeding 51.;  and  upon  judgment  by  defjult  the  jury  as- 
sessed ihe  damages  at  5t,  only.  At  the  time  of  the  action 
brought,  tlie  defendants  resided  within  the  jurisdiction  of 
the  London  Court  of  Requests,  and  might  have  heen  sued 
under  the  39  &  40  do.  3,  c.  104;  and  the  Court  there 
stayed  proceedings  on  payment  of  the  damages,  without 
costs.  The  present  application  was  founded  on  that  case ; 
and  therefore,  ns  the  Court  had  interfered  in  one  instance) 
there  was  no  reason  why  it  should  not  interfere  in  a  simi- 
lar one. 

Crir.  adv.  vulL 


Patt£son,  J. — I  do  not  think  the  Court  cun  make  the 
rule  absolute  in  its  present  form.  It  a]>pcera  that  here 
final  judgment  was  signed  after  the  former  rule  was  dis- 
charged,  and  before  this  was  made.  TIil-  course  ie,  where 
linal  judgment  has  not  been  signed,  lo  apply  lu  enter  a 
suggestion  to  deprive  the  party  of  costs,  as  it  cannot  be 
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ed  on  the  record^  they  had  a  right  to  have  it.  I  can  find  1834. 
no  instance  where  the  suggestion  has  been  entered  after 
final  judgment ;  and  in  Calvert  v.  Everard  (a),  Mr.  Justice 
Bayley  said,  that  it  could  only  be  entered  before  final 
judgment.  The  present  rule  must  therefore  be  discharged 
without  costs. 

Rule  discharged  without  costs. 

(a)  5  M.  &  Sel.  510. 


Mason  v,  Redshaw. 
(Before  the  four  Judges.) 

JL  YRfVHlTT  had  obtained  a  rule  on  behalf  of  the  Where  the sher- 
sherifiT  of  Derbyshire^  under  the  Interpleader  Act,  calling  fo/reUcf  under* 
on  the  rXdimiiS  Mason  and  one  William  Redshaw  to  come  ^Jjcinle^pjcader 

'^  Act,  the  clmim* 

forward  and  state  their  claims.  ants  may  appear 

without  taking 
office  copies  of 

Greaves  appeared  for  William  Redshaw.  ^«  affidavits  on 

which  the  rule 


R*  V.  Richards  objected  to  his  being  heard,  as  he  had 
not  taken  out  office  copies  of  the  affidavits  filed  in  support 
of  the  motion. 

Per  Curiam^  (Denman,  C.  J.,  Littledale,  Taunton, 
and  Williams,  Js.) — That  is  unnecessary  ;  such  affidavits 
are  only  required  for  the  purpose  of  shewing  to  the  Court 
that  there  is  ground  for  their  interfering  on  behalf  of  the 
sheriff.  The  claimant  does  not  come  here  to  answer  those 
affidavits,  but  to  substantiate  his  own  claim. 

The  facts  were  then  mentioned,  and  an  issue  directed 
to  try  the  property  in  the  goods  seized. 

Rule  accordingly. 


was  obtained. 
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Doyle  d.  Andeiieon. 

inio)vent    JL£/,i. }' aliewpd  cause  against  a  rule  nUi  obtained  by 
n  nction     MouU,  requiring  the  plaintitr  to  shew  cause  why  the  pro- 
■sccutuig    ceedings  in  this  action  should  not  be  stayed,  on  the  ground 
sh  no  ■•-    of  the  plainlifl"s  insolvency.    The  facts,  as  they  appear  on 
d,  ihe       the  affidavits,  are  these:— The  plaintiff' some  time  since 
nTio  fln^*  liwught  an  action  against  the  defendant,  who  is  an  under- 
ij  for         writer,  on   a  policy  of  insurance  effected  by  him.     Sutne 
time  previously,  he  brought  an  action  against  another  un- 
derwriter on  the  same  policy,  and  therein  was  unsuccess- 
ful.    Being  greatly  reduced  in  circumstances,  he  deter- 
mined   to  take  the  benefit  of  the  Insolvent  Act,  and  ac- 
cordingly gave  notice  of  his  intention  so  to  do  to  the  at- 
torney in   the  former  action.     He  filed  his  petition  and 
schedule  in  the  Insolvent  Court,  and  executed  his  asBign- 
ment,  but  no  provisional  assignee  was  yet  appointed.    The 
time  for  his  hearing,  however,  was  directed.     It  so  hap- 
pened, that  the  attorney  for  the  defendant  in  the  former 
action    wai  the   attorney    for  the  defendant   in   the   pre- 
sent.    On   receiving   notice  of  the   plaintiff"8   intention, 
tbe  present  application  was  made  to  compel  the  plaintiff 
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nam  eansiai  that  any  assignee  will  be  appointed.  In  Snow  1834. 
▼•  Tawnsend  (a),  the  plaintiff  had  been  discharged  out  of 
prison  under  the  Insolvent  Act,  and  had  under  that  act 
assigned  to  the  person  who  sued  him  all  his  property. 
Many  persons  were  indebted  to  him  before  his  assign- 
ment, and  his  assignee  refusing  to  sue  them,  he  had  com- 
menced an  action  against  one  of  his  debtors.  There, 
the  Court  observed,  that  the  principle  on  which  security 
for  costs  was  required  was,  that  where  a  plaintiff  was  su- 
ing for  the  benefit  of  his  assignees,  they  ought  not  to  be 
permitted,  if  the  plaintiff  were  unsuccessful,  to  shelter 
themselves  from  costs  behind  the  plaintiff's  poverty. 
Here  it  could  not  be  said,  that  any  assignee  was  shelter- 
ing himself  behind  the  plaintiff's  poverty,  when  it  did 
not  appear  that  any  assignee  was  in  existence.  Again, 
in  an  Anonymous  case  (6),  the  Court  refused  to  compel 
security  for  costs  on  the  ground  that  the  plaintiff  was  a 
bankrupt,  or  even  in  Newgate.  If  the  Court  were  to  de- 
ride, that  the  plaintiff  in  this  case  must  find  security  for 
costs  before  he  could  proceed  with  his  action,  it  would  in 
fiict  be  granting  the  defendant  a  complete  immunity  against 
the  plaintifi^s  claim,  until  either  he  or  some  assignee  here- 
after to  be  chosen  should  give  security  for  costs.  Sucha 
course  the  Court  would  certainly  not  sanction,  and  there- 
fore the  present  rule  must  be  discharged. 

Maule,  contri^f  contended  that  the  plaintiff,  in  the  pre- 
sent case,  must  be  considered  as  a  mere  shadow,  and  put 
forward,  therefore,  only  for  the  benefit  of  the  insolvent's 
estate.  He  cited  Heaford  v.  M^ Knight  (e).  There  an  ap- 
plication similar  to  the  present  was  made.  The  facts  there 
were,  that  issue  being  joined  in  Hilary  Term,  1822,  the 
plaintiff  gave  notice  of  trial  for  the  adjourned  Sittings  after 

(a)  6  Taunt.  123.  (6)  2  Taunt.  61. 

(c)  4  D.  &  R.  81 5  2  B.  &  C.  679,  S.  C. 
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that  term,  but  afterwards  countermanJed  tlie  notice.  On 
the  ISth  of  May  rollowing,  lie  was  discliargetj  under  the 
Ineolvent  Debtors'  Act,  (I  Geo,  4,  c.  1 1£>),  having  inserted 
in  his  schedule  tbe  debt  in  question  as  beiag  due  to  him 
from  the  defendant,  and  having  executed  the  usual  as- 
signment of  all  his  estate  and  effects  to  tlie  provisional  as- 
signee as  required  by  the  Insolvent  Act.  Notwithstand- 
ing this,  the  plaintifT  proceeded  in  his  action,  and.  on  the 
1 5tli  of  January,  guve  a  second  notice  of  trial ;  and  the  de- 
fendant swearing  that  he  had  a  good  defence  upon  ihe 
merits,  tbe  Court  granted  a  I'ule  nist  for  security  for  costs. 
Thei-e  (be  Court  observed  :— "  \Vc  think  this  is  a  case  in 
which  security  for  costs  ought  to  be  given.  Tbe  plaintiff 
having  executed  an  assignment  to  the  provisional  assignee 
of  all  hia  estate  and  effects,  he  no  longer  has  a  right  per- 
sonally to  interfere  in  recovering  this  debt;  and  being  in- 
solvent, if  be  should  fail  in  the  action,  the  defendant  would 
ha»e  no  remedy  for  his  costs.  VVe  think  that  tbe  plain- 
tiff's assignee,  and,  if  none  has  been  chosen,  some  of  his 
creditors,  should  give  security  for  cost*  before  the  action 
ought  to  proceed." 

^B^tTESON,  J. — 1  do  not  know  how  to  distinguish  that 


lowed  on  taxa- 
tion. 
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Allport  f>.  Baldwin. 

jLhIS  was  an  action  for  a  libel  published  by  defendant  if>  by  anaiten- 

ID  the   Worcester  Herald.     Venue  in  London.     Deien-  of  the  pleadings, 

dant  pleaded— ;;/fr*/,  the  general  issue ;  secondly^  several  J^Jj'  "e^n^^ 

joatifications.     The  cause  was  appointed  to  be  tried  by  a  ''itoc**** ««  ^ 

*         ^      ^  "^ '  ^         unnecesaary,  the 

special  jury  on  Thursday ^  SOth  February^  1834,  for  which   party  who  aub- 
day  all  the  plaintiff*s  witnesses  were  subpoenaed,  and   ^tmake^rea- 
about  twenty  of  them  resided  in  Worcestershire.   On  Mon-   J^°'"*^^f^|^ 
iay^  the  17th,  at  1 1  a.  m.,  the  defendant  obtained  and  served    attendance,  or 
a  Judge's  order  to  withdraw  all  his  special  pleas,  leaving    will  not  be  ai- 
the  general  issue  only  on  the  record.     The  greater  part 
of  the  plaintifTs  witnesses  were  subpoenaed  to  rebut  the 
defendant's  justifications.     Those  residing  in  toum^  and 
intended  to  have  been  so  used,  were  countermanded  by 
the  plaintiff's  attorney,  who  also  resided  in  London;  but 
he  made  no  attempt  to  prevent  the  attendance  of  the 
country  witnesses,  thinking,  that  as  they  would  all  start  on 
the  Tuesday  for  town,  there  would  not  have  been  suffi- 
cient time  for  that  purpose,  although  he  might  have  writ- 
ten to  the  whole  by  the  post  on  Monday.     The  jury  found 
a  verdict  for  the  plaintiff. 

On  the  taxation  of  costs  the  plaintiff's  attorney  claimed 
the  expenses  of  the  country  witnesses,  all  of  whom  came 
up.  To  this  the  defendant's  attorney  objected,  and  con- 
tended that  the  plaintiff's  attorney  might  have  stopped 
them,  had  he  written  to  them  by  Mondays  post. 

The  Master  {Goodrich)  thought  letters  should  have 
been  written;  but,  to  raise  the  question,  he  allowed  the 
expenses  of  all  the  witnesses  who  attended. 

A  rule  nisi  to  review  this  taxation  having  been  obtained 
by  Godson^  and  cause  shewn — 

Patteson,  J.,  thought  letters  should  have  been  writ* 
ten;  and  that  the  costs  of  such  of  the  witnesses  as  might 
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ISM.       bave  received  tlieir  letters  in  time  to  prevent  tlieir  depar- 

ftLLPDRT       ''*'*  ^*'°"'^  ^^  disallowed. 

c.  Rule  absolute. 


Bhaziek  c.  Bryant. 
TfaeCoimwin    XN  this  case  a  rule  nisi  viae  obtained  for  an  attachment 
iriiy  to      for  non-payment  by  Brazier  of  a  sum  of  money,  pursuant 
of neeiiKrw^  ***  '''*  Master's  allocatur.     On  shewing  cause  the  fullow- 
*e  pan  of  an     ing  facts  appeared  :^Mcssrs.  C7u«0B  ^  Carter  were  em- 
iiii's  in-     ployed  as  attornies  by  Braxier;  and,  in  the  course  of  that 
employment,  a  matter  in  which  he  was  concerned  was  re- 
ferred   by  the  Court  of  Common  Pleas  to  an  arbitrator. 
frj  ft       On  taking  up  the  award,  the  arbitrator's  fee  amounted  to 
■^/       S7l.,  the  money  for  wliich  was  found  by  Brazier,  and  paid 
by  Messrs.  Clutton  %  Carter.     The  award  was  in  favour 
of  Brassier, '  and,  on  taxation  of  costs  against  the  adverse 
party,  an  application  was  made  to  the  Common  Pleat  to 
reduce  the  amount  of  the  arbitrator's  fees.     That  Court 
accordingly  referred  the  matter  to  their  oflieer,  and  he  re- 
duced ihe  amount  from  87/.  to  35/.,  and  ordered  the  re- 
feree to  refund;  but  the  difference  of  52/.  was  never  re- 
paid.    The  bills  of  Messrs.  Clutton  ^  Carter,   between 
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Patteson,  J. — I  cannot  allow  this  sum  to  be  set  off        lBd4. 
against  costSi  as  that  would  in  fact  be  trying  the  question 
of  negligence  on  the  part  of  the  attornies.     But  they  have 
a  right  to  have  it  tried  by  a  jury. 

Rule  discharged. 


Gray  and  Others  v.  Kirby. 

Upon  a  motion  for  reading  the  Master's  report,  the  Uti London 
following  facts  appeared : — Mr.  James  Upton^  who  resided  Xneytopr^ 
at  TadeaMieTf  was  concerned  for  the  plaintiffs  as  their  so-  v^^^J*  ^«  ^^ 

medy  of  the 

Hcitori  in  a  certain  Chancery  suit,  mentioned  in  bills  deli-  client  is  not 
▼ercd  to  his  clients  from  1816  until  1823,  when  he  became  llga^  w^  *'"' 
bankropt.  Mr.  Uptons  son,  Mr.  George  Upton,  then  be-  »ttomey. 
came  solicitor  for  the  plaintiffs  in  the  Chancery  suit,  and 
acted  for  them  till  his  father  obtained  his  certificate.  Mr. 
James  Upton  got  his  certificate  in  1824,  when  he  resumed 
his  practice,  and  continued  to  act  as  solicitor  to  the  plaintiffs 
tin  October f  1828,  when  he  retired  from  the  profession. 
During  a  portion  of  Mr.  James  Upton^s  employment  by 
the  plaintiffs,  a  Mr.  Robert  Lys  was  his  London  agent, 
and  during  the  residue  of  that  employment  the  same  Mr. 
Lys,  in  conjunction  with  his  partner,  a  Mr.  Thomas  Lys, 
conducted,  as  agent,  the  Chancery  suit  in  question.  After 
Mr.  James  Upton*s  retirement,  his  son  Mr.  George  Upton, 
in  conjunction  with  a  Mr.  Thompson,  his  partner,  became 
concerned  for  the  plaintiffs  in  the  Chancery  suit;  Messrs. 
Lys  acting  also  as  their  London  agents  therein.  In  the 
course  of  James  Upton's  employment,  the  plaintiffs  ad- 
vanced him  1079/.  13^.,  of  which  450/.  was  an  advance  in 
respect  of  the  Chancery  suit  only.  At  the  time  James 
Upton  became  bankrupt,  he  owed  Robert  Lys  459/.  14«. 
4c/.  on  a  promissory  note,  for  general  agency  business. 
Lys  proved  his  debt,  and    signed  Uptons  cert]ficate,but 


e.e.,  ^°  *  '  to*'"!"''      L™  *=  '         t  .Wins'""" 
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The  several  bilb  of  costs  of  Jame%  Upton  against  his         18^. 
dients,  up  to  October  IS28,  were  taxed  at  1034/.  15#.  8c/., 
and  that  sam  being  deducted  from  the  1079/.  ISs.  Od. 
received  on  account,  left  a  balance  in  favour  of  the  clients 
of  442.  I7«.  4d.  only. 

On  the  part  of  the  clients,  it  was  contended  before 
Master  Le  Blanc,  who  taxed  the  bills,  that,  as  they  con- 
tained the  whole  of  Upton's  charges  in  the  Chancery  suit, 
they  were  entitled  to  credit  from  him  for  the  435/.  lis. 
IldL,  so  received  by  his  agents,  Messrs.  Lys,  as  hi8  (Up- 
tests)  share  of  the  costs  of  such  suit  as  before  mentioned; 
and  that,  although  Upton  had  relinquished  his  employ- 
ment of  solicitor  in  the  cause  long  before  those  costs 
were  awarded  by  the  Court,  yet  in  this  respect,  he  was 
stiD  answerable  to  his  clients,  there  being  no  privity 
whatever  between  them  and  Messrs.  Lys^  or  either  of 
diem*  And,  as  a  further  argument,  to  shew  that  Upton 
was  alone  liable,  it  was  contended  that  Messrs.  Lys^  as 
between  themselves  and  Upton,  had  a  lien  on  the  money 
received,  not  only  to  the  extent  of  their  bill  in  the  suit  in 
question,  but  also  for  their  general  balance. 

On  the  other  hand,  it  was  insisted  on  the  part  of  Mr. 
Upton,  that,  immediately  on  his  retirement,  bis  agents, 
Messrs.  Lys,  became  not  only  the  agents  of  his  succes- 
sors,  Upton  ^  Thompson^  but  also  the  agents  of  his  clients 
the  plaintiffs,  and,  consequently,  that  they  (Messrs.  Lys) 
received  the  costs  in  question  in  the  latter  character.  It 
was  also  insisted,  that  the  right  to  receive  the  money  was 
vested  in  the  clients,  and  not  in  Mr.  Upton,  the  clients 
having  advanced  him  more  than  the  435/.  Ws.Md.  on 
account  of  their  Chancery  suit  only;  and  that,  had  Upton 
applied  to  the  Court  in  respect  of  any  lien  upon  the  fund, 
the  clients  would  have  had  a  complete  answer  by  shewing 
such  overpayment.  With  regard  to  any  lien  which 
Messrs.  Lys  might  have  claimed  in  respect  of  the  fund 
as  between  themselves  and  Upton,  it  was  contended  that 

VOL.  II.  s  9  D.  p  c. 
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notice  to  the  contrary,  and  in  this  case  no  such  notice  was  1834. 

given  either  by  Upton  or  his  clients. 

Under  all  these  circumstances.  Master  Le  Blanc  was  of 
opiiucm  that  the  435/.   \\$.   Wd.  was  in  point  of  law 
received  by  Messrs. .  Lyg  in  their  original  character  of 
agenta  to  MtJames  Uptons  and,  consequently,  that  he  Mr. 
Vpiam  was  alone  answerable  to  his  clients,  notwithstand- 
ing his  previous  retirement  from  the  cause.    On  a  review 
of  all  the  accounts,  the  Master's  allocatur  was  ultimately 
for  the  sum  of  480/.  9s.  3d.  in  favour  of  the  plaintiffs.   A 
demand  of  this  sum  was  afterwards  made  on  Upton,  but 
he  refused  to  pay.    A  rule  nisi  for  an  attachment  for  non- 
payment was  obtained  against  him,  and,  at  the  same  time, 
a  role  nisi  by  Upton  for  referring  the  matter  back  to  the 
Master.    Both  rules  afterwards  came  on  to  be  heard,  and 
they  were  both  referred  by  consent  to  Master  Goodrich, 
with  directions  to  hun  to  give  credit  to  Upton  for  the  sum 
of  874L  7«.  Id.  for  bankruptcy  business  done  by  him, 
with  power  to  direct  whether  a  writ  of  attachment  should 
issue,  and  for  what  sum,  without  a  fresh  application  to  the 
Court.      Master  Goodrich  heard  the  case  from  beginning 
to  end,  and  he  was  ultimately  of  opinion  that  Master  Le 
Mkme  was  correct  in  the  view  he  had  taken.     As,  how* 
ever,  the  point  was  one  of  some  nicety,  he  was  desirous 
that  the  opinion  of  the  Court  should  be  taken  on  it. 

The  Attometf'Oeneral  and  Dundas,  on  the  part  of 
UpUm,  contended  that  the  view  which  both  Masters  had 
taken  of  the  case  was  incorrect.  The  plaintiffs  were  en- 
titled to  receive  credit  for  iS5l.  lis.  lid.,  part  of  the 
548/.  8s.  Id.,  which  had  been  paid  into  the  hands  of  Lys 
by  the  accountant-general,  but  not  from  Mr.  Upton ;  that 
sum  was  received  by  his  London  agents  without  his  autho- 
rity, and  therefore  he  ought  not  to  be  charged  with  it. 
The  receipt  of  the  agents  could  not  charge  him  ;  and 

ss2 
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therefore,  if  they  received  this  money,  they,  and  not  Mr. 
UpioH,  muBt  be  liable  to  the  clients  to  whom  it  belonged. 

Tomlituon,  contrd. — The  money  here  was  received  by 
Mesara.  Lpg  as  the  agents  of  Mr.  Upton.  It  having 
come  into  their  hands  in  that  character,  the  clients  had  a 
right  to  look  to  Mr.  Upton,  the  country  attorney,  for  an  ac- 
count of  that  sum.  This  was  like  any  ordinary  case  be- 
tween a  country  attorney  and  his  town  agent.  If  the 
town  agent  was  guilty  of  negligence,  the  client  must  bring 
hia  action  against  the  country  attorney.  In  the  same 
mamter,  if  the  client's  money  were  improperly  received  by 
the  agent,  the  country  attorney  was  liable  to  his  client  for 
that  money. 

PaTTEson,  J.,  (after  recapitulating  the  facts  of  the  case). 
— ^I  think  this  money  must  be  taken  to  have  been  received 
by  Messrs.  Lt/s  as  the  agents  of  Upton.  If  so,  as  there 
is  no  privity  between  them  and  the  plaintiffs,  Mr.  Upton  is 
the  person  liable  for  the  money  so  received  by  them. 
The  Master's  reports  must  therefore  be  confirmed.  An 
attachment  therefore  will  issue,  but  for  the  sum  of  SOGL 
2«.  2rf.  only,  credit  I 


TRINITY  TERM,  4  WILL.  IV.  607 

1834. 

Doe  d.  Harris  v.  Roe. 

JBlELL  Y  moved  for  judgment  against  the  casual  ejector.    Seirice  ia  eject- 
The  service  had  been  by  leaving  the  declaration  with  the   ^^^^ 
turnkey  of  the  prison  in  which  the  tenant  in  possession 
was  confined,  with  directions  to  him  to  give  it  to  him ; 
and  the  tenant  had  acknowledged  that  he  had  received  it 
before  the  first  day  of  the  term. 


Patteson,  J. — That  will  do. 


Rule  granted. 


Ex  parte  Smith. 

c/.  J.  WILLIAMS  moved  to  re-admit  an  attorney.     The  where  the 
only  peculiarity  in  the  case  was,  that  the  names  of  the  Seponenia^re 
deponents  were  omitted  in  the  jurat.  omitted  in  the 

''  jurat  through 

Patteson,  J.— As  that  appears  to  be  only  an  omission  of  the  Judge'f 
of  my  clerk,  let  a  new  jurat  be  written,  and  I  will  sign  it.     b^jj^endw 

by  direction  of  the  Judge. 


Ex  parte  Wentworth. 

XJOWLINO  moved  to  re-admit  an  attorney.     In  his  af-  On  applying  to 

fidavit,  the  attorney  did  not  swear  that  he  had  been  ad-  tomeyjtiisuf- 

mitted  an  attorney ;  but  he  swore,  that,  previous  to  the  ^da^J^e^V^" 

year  1827,  he  had  been  a  practising  attorney,  and  had  •hewi  by  iu 

"'  r  o  .^  atatements  that 

taken  out  his  certificate  regularly  till  the  year  1830.  That  he  must  have 

he  submitted  was  sufiicient,  as  the  attorney  might  be  in-  without 'JJori- ' 

dieted  for  perjury  on  his  statement,  if  he  had  not  been  ^7'^|*^°* 
admitted  as  an  attorney. 

Patteson,  J. — I  think  he  might  be  so  indicted,  and 

therefore  that  will  do. 

Admitted. 


■  IN  THE  FKACTICE  COURT,  K.  B. 


Borer  v.  Baker. 


(B^ore  the/our  Judget.) 
If  B  irisi  lakfs     mtLATT  ihewed  cause  against  a  rule  nin  obtained  by 
MDnfand'olc      il/inw/ for  discharging  ihe  defendant  out  of  the  euatody 
acfKiKiant  9ur-     ^f  ^j^  nursha),   on  the  ground  that  he  had   not  been 
mill  before  the     charged  in  execution  within  two  terms  after  the  trial,  pur- 
hcongiu  i'™'    auant  to  the  directions  of  1  Reg.  Gen.  H.  T.  8  WiU.  4, 
™ao"'tn"i"r    ^-  ^  («)•     The  words  of  the  rule  are,  "  The  pluDtiff  shall 
urm,  "f  i"'  "i"  proceed  to  trial  or  finaljudgment  against  a  prisoner  wttbio 
iimirr  I  lu-g.       tlirec  terms  tncluaive  afltr  declaration,  and  shall  cause  the 
H-uiA,i.\i.      defendant  to  be  charged  in  execution  within  two  terms 
inclusive  after  such  trial  or  judgment,  of  which  the  terra 
in  or  after  which  the  trial  was  had  shall  be  reckoned  one." 
The  facts  were,  that  the  trial  had  uken  place  in  Hilary 
vacation,  and  a  few  days  after,  and  before  the  first  day  of 
EoMler  Term,  he  rendered  in  discharge  of  his  baiL     The 
plainU&r,  however,  did  not  charge  him  in  execution  during 
Eaater  Term.    The  present  application  was  founded  on 
the  objection,    tliat  the  defendant  ought  to  have  been 
charged  in  execution  during  Batter  Term.    This,  be 
contended,  was  unnecessary,  as  the  rule  on  which  the  pre- 
sent application  was  founded  applied  only  to  executions  in 
which  the  dercnilaiit  wat>  a  prisoner  at  the  time  of  the  trial, 
I  at  large  when  the  trial  took  place.     But 
vacation  of  Hilary  Term 
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fendant  was  charged  in  execution  in  Michaelmas  Term.         1^34. 
It  was  there  moved  to  discharge  the  defendant  out  of  cus- 
tody, on  the  alleged  ground  that  the  plaintiff  ought  to 
have  proceeded  to  final  judgment  in  Easter  Term,  and 
charged  him  in  execution  in  the  Trinity  Term  following ; 
but  the  Court  there  said,  **  There  is  no  colour  for  granting 
the  motion,  for  the  defendant  did  not  render  himself  until 
after  the  trial;  and  though  the  plaintiff  might  have  signed 
final  judgment  in  Easter  Term,  yet  he  might  have  good 
reason  for  not  doing  it.**    Again,  in  Smith  v.  Jefferys  (a), 
the  defendant  surrendered  in  discliarge  of  his  bail  in  Hu 
\ary  vacation,  after  verdict.   Final  judgment  was  signed  in 
Easter  Term,  and  the  defendant  charged  in  execution  in 
Trinity  Term.   He  having  been  discharged  out  of  custody 
by  Mr.  Justice  Lawrence^  on  the  ground  that  he  ought  to 
have  been  charged  in  execution  in  Easter  Term,  a  rule 
was  allowed  to  quash  the  supersedeas^  and  to  allow  the 
plaintiff  to  issue  out  a  ca.  sa.  After  cause  had  been  shewn 
against  this  rule,  Mr.  Justice  Lawrence  said  that  he  had 
made  the  order  for  superseding  the  defendant  out  of  cus- 
tody, understanding  that  a  surrender  in  the  vacation  was 
considered  as  a  surrender  of  the  preceding  term;  that 
that  was  the  rule  in  other  cases  in  respect  to  declaring 
against  prisoners,  and  charging  them  in  execution  when 
the  surrender  is  in  the  vacation  after  judgment  signed ; 
but  that,  on  inquiry,  he  had  found,  that  though  the  words 
of  the  rule  Hilary ^  26  Oeo»  3,  were  general,  applying  as 
well  to  a  surrender  after  verdict  as  after  judgment,  a  dis- 
tinction had  obtained  in  practice  between  those  two  cases ; 
and  that,  though,  when  the  defendant  surrenders  in  the 
vacation  after  final  judgment,  the  term  in  which  judgment 
is  signed  is  reckoned  as  one  of  the  terms  in  which  the 
plaintiff  must  charge  him  in  execution,  the  case  was  differ- 
ent where  the  defendant  surrenders  in  the  vacation  after 
verdict;  there  the  preceding  term  is  not  reckoned  as  one 

(fl)  6  T.  R.  776. 
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of  the  two  terms.  That  this  distinction  also  prevailed  in 
the  Common  Pleas;  and,  therefore,  he  thought  thnt  the 
defendant  ought  not  to  have  been  superseded  in  this  case. 
From  the  construction  here  given  by  the  Court  to  the 
rule  oa  which  the  application  in  that  case  waa  founded,  it 
was  clear  that  the  term  previous  to  the  surrender  of  the 
defendant  ought  not  to  be  considered  as  one  of  the  terms 
within  which  the  defendant  ought  to  have  been  charged 
in  execution. 


Mansel,  contra,  distinguished  this  case  from  the  cases 
cited,  as  the  words  of  the  rule  on  which  they  were  found- 
ed were  different  from  those  of  1  Beg.  Gen.  H.  T.  2  WiiL 
4,  e.S5,  The  words  of  the  rule  of//.  7*.  26  Geo,  3,  were 
"  after  such  sunender;"  whereas  those  of  the  more  modern 
rule  were  "  after  such  trial  or  judgment."  The  lime  of 
the  surrender  being  made  was  therefore  perfectly  imma- 
terial. If  it  had  been  made  on  the  last  day  before  Easier 
Term,  it  would  be  sufficient  (n)  to  compel  the  plaintiff  to 
charge  him  in  execution  in  Easter  Term.  But  the  rule 
proceeded  farther,  and  provided,  "  of  which  the  term  in 
or  qfler  which  the  trial  was  had  shall  be  reckoned  one." 
This  still  more  clearly  shewed  that  the  time  of  the  sur- 
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trial,  and  the  preceding  term.  The  Court  could  not  di-  ^  1^34. 
▼ide  the  vacation ;  and  therefore,  if  he  was  in  custody  at 
any  time  during  it,  he  must  be  considered,  by  relation,  to 
be  in  custody  during  the  whole  of  it.  Had  he  not  sur- 
rendered until  the  last  day  before  Ectsier  Term,  it  would 
have  been  sufficient. 

Lord  Dbnman,  C.  J. — I  am  of  opinion  that  the  defen- 
dant ought  to  be  superseded.  It  is  true,  there  may  be 
some  doubt  on  the  construction  of  this  rule,  as  to  whether 
it  applies  to  the  case  of  a  prisoner  actually  in  custody  at 
the  time  of  the  trial,  or  of  one  who  surrenders  afterwards, 
during  the  vacation.  But,  as  the  application  concerns  the 
liberty  of  the  subject,  we  think  it  better  to  hold  that  the 
defendant  ought  to  have  been  charged  in  execution  in 
Easier  Term;  and  therefore,  not  having  been  so  charged, 
he  is  now  supersedeable. 

LiTTLEDALE,  J.,  Taunton,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  absolute. 


Pyke  V,  Glendinning. 

\jfOMYN  shewed  cause  against  a  rule  obtained  to  vacate  The  provisions 
a  judgment  entered  against  the  defendant,  and  to  arrest  f^^^^^l^^ 
the  judgment.    The  costs  were  taxed,  and  judgment  i"?  extended  to 
signed  upon  the  day  before  the  first  day  of  full  term.  The  fore  the  sheriff 
cause  was  tried  before  the  sheriff  of  Middlesex^  upon  a  ^wmH  c.  42  a. 
writ  of  trial  under  3  &  4  WiU.  4,  c.  4«,  s.  17.    He  con-  17  the'court 

will,  m  the  next 

tended,  that  the  judgment  operated  as  a  judgment  as  of  term,  entertain 
the  preceding  term  (a),  and  therefore  that  the  Court  had  cate  and  arrest 

a  judgment 

^xT  «ij*-n*  !<»■  t>  •igned  in  vaca- 

(a)  It  was    held    m  Price  v.      day  of  the  term  are  now  part  or  ^o„, 

Bugheif  ante,  Vol.  1,  p.  448,  that      the  vacation. 

tht  three  days  before  the  first 
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1834.        no  power  now  to  vacate  it  (a);  and  that   the  defendant 
'     •  ■'      mnit  resort  to  a  writ  of  error. 

Mauel,  in  support  of  tbe  rule,  contended,  that,  under 
the  provisions  of  the  stat.  3  &  4  fVill.  4,  c.  4S,  sa.  17,  18, 
the  Court  must  have  the  same  power  as  is  given  by  1  tViU. 
4^  c.  7,  88. 2,  4  (6),  because  the  vacating  provisions  of  that 
•Utute  were,  b;  the  3  &  4  Wilt.  4,  c.  4@,  s.  19,  extended  to 
tbe  writ  of  trial ;  and  the  former  statute  expressly  autbonKd 
a  judgment  to  be  arrested  or  vacated,  though  entered  in 
vacation, 

Fatteson,  J. — ^Taking  these  statutes  together,  I  feel 
myself  bound  to  hear  tliis  motion.  It  was  afterwards  dis- 
posed of  upon  terms. 

(a)  Held,  ID  Tlie  King  v.  Richard     a  term   Bubiequeot    to    that  id 
CaiiU,  2  B.  &  Ad.  971,  that  a      whichit  waa  delivered. 
jndgnieDt  could  Dot  be  altered  id        {b)Anle,Vo\.l,f.60l;3Tyr.US. 


Brewster  v.  Mgaks. 
Did./i.  MSALL  sLewed  cause  upon  a  rule  obtained  to  eet  aside 
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writ|  though  upon  a  judgment  by  default,  his  client  could         1834. 
not  be  held  responsible  for  them — they  were  wholly  un- 
necessary, and  there  was  no  advantage  or  consideration 
for  an  agreement  to  pay  them. 

Patteson,  J. — ^The  treaty  made  by  the  attorney,  and 
acted  on,  binds  the  client,  even  as  to  these  costs,  admit- 
ting the  scire  facias  to  be  unnecessary. 


Carew  v.  Edwards. 

mIOLLETT  shewed  cause  against  a  rule  obtained  by  Thepenonofa 
Mansel  to  set  aside  a  writ  of  habeas  corpus  ad  satisfad*  charged  by  cer- 
CHdum  against  the  defendant,  and  under  which  he  was  p^^^jj^^' 
detained  in  custody  of  the  marshal.  aitboug^  i$«.  in 

the  pound  were 

The  defendant  having  previously  taken  the  benefit  of  not  pdd. 
•  the  Insolvent  Act,  a   commission  of  bankruptcy  issued   thecertificatir 
aeainst  him  under  5  Geo.  2,  c.  30,  s.  9,  and  he  had  not  un-  ^ng  proved, 

*  .     .  .,  .  but  the  ▼erdict 

der  that  commission  paid,  clear  of  all  charges,  15^.  in  the  entered  gene- 
pound.     Being  sued  by  the  plaintiff  for  a  large  debt,  he  wiiimakeuieof 
pleaded  his  bankruptcy  and  certificate;  but  not  being  able  J|^^n5i***fiJ!r 
at  the  trial  to  make  out  that  he  had  paid,  under  the  com-  of  such  proof, 
mission,  clear  of  all  charges,  15^.  in  the  pound,  a  verdict  general  finding, 
passed  against  him  in  general  terms.    He  contended,  that  |^ij!^en"iii 
the  motion  should  have  been  to  have  amended  the  iudg-  '"nition,  be 

.  niay  at  once 

ment  in  the  terms  prayed  for,  so  as  to  exonerate  the  per-  apply  to  be  dis^ 
son;  and  that  in  the  present  form  of  application,  the  exe-  moi^tore-° 
Gution  was  correct;  and  that  it  did  not  distinctly  appear  »^ct  ^^ejudg- 
from  the  affidavit  that  the  certificate  under  the  commission 
was  proved  upon  the  trial. 

Mansel  submitted,  that,  as  by  1  Reg.  Gen.  H.  T.  2  fVUl.  4, 
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•.  95  (a),  it  was  not  now  necessary  for  tlie  proceedings  to 
be  entered  on  record  in  order  to  charge  a  defendant  in 
execution,  tliere  was  in  fact  no  judgment;  but  the  exe- 
cution was  sealed  upon  production  of  the  pottea,  marked 
with  the  damages  and  costs.  That  the  execution  was, 
therefore,  irregular,  as  it  would  not  warrant  such  a  judg^ 
ment  (6)  as  the  plaintiff  could  lawfully  enter  up,  under 
the  lurcumstances ;  and  that  this  objection  could  be  enters 
tained  upon  a  general  verdict  (c).  That  the  person  was 
clearly  discharged  by  the  certificate ;  and  that  these  facts 
in  substance  appeared  on  the  face  of  the  affidavits  in  sup- 
port of  the  rule ;  and  that  at  all  events  it  would  be  better 
for  the  plaintiff  and  his  attorney  to  consent  to  terms,  aa 
upon  the  writ  being  set  aside,  on  a  second  application,  an 
action  of  trespass  will  lie  against  them. 

Pattbson,  J. — ^As  it  is  not  now  necessary  to  enter  the 
proceedings  upon  record,  in  order  to  charge  a  defendant 
in  execution,  the  present  form  of  application  will  suffice; 
but  I  doubt  whether  the  affidavits  in  support  of  the  rule 
fully  shew  that  the  second  certificate  was  proved  on  the 
trial. 
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Mortimer  v.  Piooott. 


(Before  the  four  Judges), 

Sir  JAMES  SCARLE  TT  shewed  cause  against  a  rule  if  &  writ  of  ex. 

mi  for  discharging  the  defendant  out  of  custody,  on  the  ^hich  a  defen- 

ground  that  the  judgment  on  which  the  execution  issued,  in*^]Jo^y"S*^^ 

and  on  which  he  was  charged  in  custody,  had  been  signed  &  nuiuty,  the 

,  lapse  of  time 

more  than  a  year  before  the  issuing  of  such  execution,  and  does  not  waive 
had  not  been  revived  by  set.  fa.  ^  or  otherwise  kept  on  pj^'foj^his*dis- 
foot(a).    The  judgment  had  been  signed   on  the  19th  charge. 
June,  1819,  but  the  defendant  was  not  charged  in  execu- 
don  iiSX  September 1 1821,  without  a  sot.  fa.  to  revive,  al- 
though the  judgment  was  more  than  a  year  old.    From 
that  time  until  the  present  no  effort  was  made  by  him  to 
obtain  his  liberty.     Remaining  thus  in  custody  for  that 
length  of  time  was  a  waiver  of  the  irregularity,  if  any  there 
were. 

Humfrey  and  Mansel^  in  support  of  the  rule,  contend- 
ed that  the  proceeding  of  the  plaintiff  was  not  a  mere  ir- 
regularity, but  was  a  nullity.  The  words  of  the  statute  of 
Westminster  2  {\3Ed.  1),  stat.  1,  c.  45^  directly  required, 
that,  where  the  judgment  was  more  than  a  year  old,  a  sci. 
fa.  must  be  issued  to  revive  it  (6).  The  proceeding  to 
charge  him  in  custody  without  a  set,  fa.  was  a  mere  nullity, 
and  therefore  the  length  of  time  which  had  elapsed  could 
not  be  considered  as  a  waiver  on  the  part  of  the  defen- 


(a)  As  by  a  former  writ  return- 
ed aod  filed  within  the  year.  BLay 
tr  ▼.  Baldwin^  2  Wis.  82;  Barnes, 
213,  S.  C. 

(6)  The  reason  why  the  plain- 
tiff is  put  to  his  scire  facias  after 
the  year  is,  because,  when  he  lies 
by  80  long  after  judgment,  it  shall 


be  presumed  that  he  hath  released 
the  execution;  Imd,  therefore,  the 
defendant  shall  not  be  disturbed 
without  being  called  upon,  and 
having  an  opportunity  in  Court  of 
pleading  the  release  or  shewing 
cause,  if  he  can,  why  the  execu- 
tion should  not  go.  2  Inst.  470. 
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i^'M.        dant.     If  it  bad  been  a  mere  irregularity,  the  case  might 
fcil^     *"™  *»«°  different  (a). 


Fwcon 


Lord  Denuan,  C.  J. — ^As  by  the  direct  words  of  the 
■tatute  a  tcl.fa.  appears  to  be  necessary,  we  must  consi- 
der the  plundff's  proceeding  a  nullity.  This  not  being 
the  case,  the  lapse  of  time  does  not  bar  the  right  of  the 
defendant  to  avail  himself  of  the  objection. 

LiTTLBDALE,  J.,  Taumton,  J.,  and  WiLLiAus,  3.,  con- 
curred. 

Rule  absolute. 

(a)  Ift^Kni  T.  Bacon,  ante,  p.  EOner.  Ptimrote  r.  Baddeiey,  ante, 
4£0|  thongti  tbe  case  of  a  pri-     p.  360. 
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Xasttr  ^ermi 


IN  THE  FOURTH  TEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Clare  v.  Fiestel.  1834. 

c/.  JERVIS  moved  to  discharge  a  rule  nisi  for  a  new  Where  &  rule 
trial  obtained  by  Curwood,     The  rule  was  granted,  on  the  "^i  J^'^JJ^^ 
terms  of  brinf^in^  the  amount  of  the  verdict  into  Court;  o«\ the  terms  of 

°^  ^  ,      '  bnngingthe 

and  the  rule  nisi  was  drawn  up  for  a  new  trial,  on  bring-  amouotofthe 

mg  in  the  money.  Court,  the  mo- 

ney must  be 
brought  in  be- 

JervM  contended,  that  the  money  ought  to  have  been  fore  the  rule 
brought  in  before  the  rule  w«is  drawn  up.  "***        w  up, 

Curwoodf  contra. 

The  Court  said,  the  money  ought  to  have  been  brought 
in  at  once,  and  granted  the  rule. 

Rule  granted. 


RusTON  V.  Greene  and  Robson. 

rr  .  H.  WATSON  sliewcd  cause  against  a  rule  which  In  the  case  of  a 
had  been  obtained  hy  J.  Jervis,  on  behalf  of  the  bail  in  ^^ttTuntry'" 
this  action,  why  tlie  time  for  renderinfir  Greene  should  not  commisrion,  the 

-  -  •'  ®  Court,  on  behalf 

be  enlarged.  Judgment  by  confession  for  200/.  was  ob-  of  bail,  will,  to 
tained  against  Greene  last  Hilary  Term,  and  a  scire  fa-  wnIcnce,"aSow 
das  had  since  issued  against  the  bail.     In  the  meantime,  Retime  for  the 

^  *  render  to  be  en- 

larged. 


1 
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1834.        a  fiat  of  bankruptcy  liail  issued  against  Greene,  and  lie 
bod  been  eummoncd  to  attend  the  commissioner. 


Parke,  B. — How  can  you  di^linguisli  this  from  fori 
cases? 

Watson. — Tliis  is  a  town  commission.  Maude  x.Jow- 
eU(a),  Crttmp  v.  Tatffor{b),  and  Glendimng  v.  Hobii 
son{c),  were  cases  of  country  commissions.  In  Harris  v. 
Alcock{d),  which  was  also  a  case  of  a  country  commission, 
Baylei),  B.,  required  an  affidavit  that  it  would  be  inconve* 
nient  for  the  commissioners  to  attend  at  Warwick  or  Lon- 
don to  take  the  bankrupt's  examination.  Here,  the  bank- 
rupt might  be  taken  to  Basing/tall  Street  on  a  comrois- 
sioner's  warrant  under  the  G  Geo.  4,  c.  IG,  b.  119,  if  it 
should  be  necessary. 

Parke,  B. — There  is  no  case  where  a  distinction  has 
been  made  between  town  and  country  commissions,  I 
have  never  known  such  a  distinction  taken,  and  1  think 
there  is  no  ground  for  the  distinction. 


^B^' 


•DERSONi  B. — The  inconvenience  would  be  as  great 


cess  issues. 
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1834. 
ASTLEY  r.  GOODJER. 

MjLUMFRE  y  moved  for  a  rule  niA  for  a  habeas  corpus  to  it  u  not  necet- 
bring  up  the  body  of  the  defendant  from  Northampton-  Iherirswumnt 
shire  gaol.     The  motion  was  grounded  on  an  objection  to  '""5**  "P**"  * 

^  o  *i  capuu  should 

the  warrant,  by  virtue  of  which  the  defendant  was  taken  specify  the 
to  gaol.     It  omitted  to  state  out  of  what  Court  the  process  which  the  pro- 
issued  ;  which,  he  contended,  was  material.     It  was  always 
inserted  in  the  old  forms  previously  to  the  Uniformity  of 
Process  Act.     In  Tidd's  Appendix  (a),  a  form  of  warrant 
is  given  on  process  under  the  new  Process  Act,  which  ex- 
pressly says,  "  By  virtue  of  the  King's  writ,  issued  out  of 
his  Majesty's  Court  of  King's  Bench,''  &c.     No  form  of 
warrant  is  given  by  the  act  itself. 

Lord  Lyndhurst,  C.  B. — It  proceeds  thus:  "  And  I 
further  command  you,  that,  on  execution  hereof,  you  do 
deliver  to  him  the  copy  of  the  said  writ  herewith  delivered 
to  you.**  The  writ,  therefore,  will  inform  the  defendant 
out  of  what  Court  the  process  issues. 

Humfrey. — The  warrant  is  directed  to  the  keeper  of 
the  gaol,  and  A.  B.,  my  bailiff;  but  only  one  copy  of  the 
writ  is  given,  and  both  cannot  have  it ;  and  the  one  who 
detains  the  defendant  may  not  have  the  copy  of  the  writ. 
The  defendant  may  be  inconvenienced  by  not  knowing 
where  to  appear ;  and  the  warrant  ought  to  have  all  neces- 
sary particulars. 

Lord  Lyndhurst,  C.  B. — It  is  only  a  direction  by  the 
sheriflT  to  the  officer.  How  can  it  be  material  to  the  defen- 
dant? The  officer  is  to  arrest,  and  the  gaoler  detain:  the 
gaoler  would  have  no  right  to  detain  till  the  warrant  was 
delivered  to  him.    The  officer  having  made  the  arrest  de- 

(a)  Appendix,  ann.  1833,  p.  274* 
VOL.  11.  T  T  D.  B  C, 


CASES  ON  POINTS  OF  PRACTICE,  EXCH. 


livers  tlie  prisoner  with  the  warrant  to  the  gaoler,  which  is 
the  aulhority  for  him  to  detain.  If  no  copy  had  been  de- 
livered lo  the  defendant,  that  might  be  a  ground  for  the 
iDotion ;  but  it  is  not  Guggested  here  that  no  copy  of  the 
writ  was  given,  and  the  defendant  would  know  from  that 
in  what  Court  to  appear. 

Vauquan  and  Bolland,  Bs.,  concurred. 


Fyhn  v.  Kemp. 
JUOGGINS  had  obtained  a  rule  nisi  for  setting  aside 
the  declaration  and  subsequent  proceedings  for  irregularis 
ly,  the  plaintid'  having  declared  de  bene  esse  on  the  15th, 
lUid  on  the  next  day  an  appearance  was  entered. 


R,  V.  Richards  shewed  cause,  and  objected  that  the 
motion  was  out  of  time,  not  having  been  made  till  the  SSnd, 
the  irregularity,  if  any,  having  occurred  seven  days  before, 
in  full  term. 
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1834. 

Dixon  r.  Ensell. 
X  HIS  was  a  motion  by  the  sheriff  under  the  Interpleader  The  sheriff;  in 

A^  applying  for  rc- 

^^'^^  lief  under  the 

InterpleaderAct, 
.  r  i»        1  •        »houldcome 

Plait  for  the  assignees,  and  Hayes  for  the  execution  promptly,  but  a 
creditor,  contended  that  the  application  was  out  of  time*  wui,*und^  sper 
The  rule  was  dated  April  16th,  and  the  execution  was  so  ^"^  curcum- 

'  '  stances,  be  al- 

far  back  as  the  12th  of  June;  a  claim  under  a  bill  of  sale  lowed. 
was  made  on  July  the  25th;  and  on  September  the  17th  was  great  deUy 
there  was  notice  of  a  fiat  in    bankruptcy  against    the  JJ'esh^eriffhiap- 
defendant.   They  cited  Devereux  v.  Johns  (a),  and  particu-  Pfy>"s  1°  ^« 

^  \   /»  r  Coun,  in  conse- 

lariy  Cook  y.  Allen  {b)^  where  the  Court  held  that  the  quenceofnego- 

«       •a*  .  a^i  tiations  between 

shenff  must  come  promptly.  the  parties,  and 

the  execution 
creditor  after- 

Jeremy  for  the  sherifi; — The  motion  was  originally  made  ^ards  abandon- 
ed his  olwimt, 

on  the  22nd  of  January ^  but  the  afiidavits  were  then  or-  the  Court  re- 
dered  by  the  Court  to  be  amended  for  the  purpose  of  ^^e  utter°pay 
denying  collusion  (c).    Previously  to  that,  a  long  corre-  ^^^ 
spondence  had  been  going  on  between  the  parties,  par- 
ticularly during  Michaelmas  Term. 

The  Court  {d)  held,  that,  under  the  special  circum- 
stances of  the  case,  the  application  was  not  too  late. 

The  execution  creditor  having  afterwards  abandoned 
his  claim,  the  Court  ordered  each  party  to  pay  his  own 
costs. 


(a)  Ante^  Vol.  1,  p.  548.  Court,  it  was  held  that  it  is  not 

(6)  Ante,  Vol  2,  p.  11.  necessary  for  the  sheriff  to  deny 

(c)  But  in  the  cases  oiDoniger  collusion. 

T./rffMriRaii,an/tf,  p.424,  andZ)o6-         (£?)  Parke,  BoUand,  Alderson, 

bins  y.  Green,  ante,  p.  427,  note  and  Gurney. 

(6),  in  the  King's  Bench  Practice 

T  t2 
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Tayloh  V.  Fkaseh. 
uiirciB-  !SASDF0RD  sheweJ  cause  against  &  rule  trbicli  had 
"curity  been  obtained  by  Ilance,  calling  on  the  plaintiff  to  give 
"tMhii  "^'^'^"'y  f"^  costs,  upon  thcusuol  affidavit  of  his  being  out 
«"«  of  the  country.    From  the  affiJavils  in  answer  it  appeared 

Z^  that  the  plaintiff  was  a  MV*(-7n(/ia  merchant,  and  that  be 
'"''*       had  a  domicile  here ;  th.it  lie  was  at  present  tn  Suutliern 
Australia,  and  was  only  gone  abroad  for  a  temporary  pur- 
pose, and  was  expected  to  return  shortly.     He  cited  Tul- 
Icck  V.  Crowlet/  {a),  AHonymous  {b),  and  Cole  v.  Beal (c). 

Vauuhan,  B, — This  is  not  a  case  to  which  the  rule 
re<|uiring  security  for  costs  applies. 

The  other  Barons  concurred. 

Rule  discharged,  with  costs. 


In  another  case{d),  Byles  moved  for  security  for  costs,  on 
an  affidavit  that  the  plaintiff  was  gone  to  Sierra  Leone, 
and  had  been  out  there  for  three  months  past. 


1 
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1834. 


Knowles,  Executrix,  v.  Lynch. 

\jfOMYN  moved,  upon  the  statute  19  Geo,  S,  c.  70, 
8.  4  (a),  for  a  certiorari.  Final  judgment  had  been  ob- 
tained in  an  inferior  Court  of  record  for  upwards  of  202.  ; 
and  it  was  sworn  that  diligent  search  and  inquiry  had  been 
made  for  the  person  and  effects  of  the  defendant  within 
the  jurisdiction  of  that  Court,  under  the  execution  which 
had  issued,  but  that  neither  could  be  found. 

It  was  doubted  whether  it  was  a  rule  nisi  only  or  abso- 
lute in  the  first  instance,  and  whether  (the  debt  being  above 
the  sum  stated  in  the  preamble)  the  act  applied.  On  a 
subsequent  day,  the  practice  having  been  inquired  into — 


The  rule  for  a 
eerHorari  under 
the  19  Oeo,  3, 
c.  70,  s.  4,  is 
absolute  in  the 
first  instance, 
and  applies  to 
all  cases  where 
the  defendant 
removes  himself 
and  his  effects 
out  of  the  infe- 
rior jurisdiction. 


Lord  Lyndhurst,  C.  B.,  granted  a  rale  absolute  in  the 
first  instance,  saying,  he  thought  it  was  within  the  act, 
and  that  the  enacting  part  went  beyond  the  preamble. 

Rule  absolute. 


(a)  By  which,  after  reciting 
that  persons  served  with  process 
issuing  out  of  inferior  Courts, 
where  the  debt  is  under  10/., 
(the  7  &  8  Geo.  4,  c.  71,  s.  6, 
extended  the  sum  to  20/.)?  may, 
in  order  to  avoid  execution,  re- 
move their  persons  and  effects 
beyond  the  limits  of  the  jurisdic- 
tion of  such  Courts,  it  is  enacted, 
"  that  in  all  cases  where  final 
judgment  shall  be  obtained,  in 
any  action  or  suit,  in  any  inferior 
Court  of  record,  it  shall  and  may 
be  lawful  to  and  for  any  of  his 
Majesty's  Courts  of  record  at 
fVrstmiruler,  upon  affidavit  made 
and  filed  of  such  judgment  being 


obtained,  and  of  diligent  search 
and  inquiry  having  been  made  af- 
ter the  person  of  the  defendant, 
or  his  effects,  and  of  execution 
having  issued  agunst  such  person 
or  effects,  and  that  they  are  not  to 
be  found  within  the  jurisdiction 
of  the  inferior  Court,  to  cause  the 
record  of  the  said  judgment  to  be 
removed  into  such  superior  Court, 
and  to  issue  writs  of  execution 
thereupon  to  the  sheriff  of  any 
county  or  place  against  the  de- 
fendant's person  or  effects,  in  the 
same  manner  as  upon  judgments 
obtained  in  the  said  Courts  at 
Wesimimter." 
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Harris  v.  Davies. 

When-,  in  ma-  -**■  ^.  K/C7A^fii>^  applied  to  llie  Court  respecting  the 

sequcnra  oftb*    (Itfendont,  for  cliarsine  whom  in  execution  he  had  before 

demhofilic  _  '  "    ^ 

MDnhnioi'tbe    obtKiiied  a  rule;  he  stated,  that,  in  consequence  of  the 

K.»s'i  I'-nc*        j_-,i.    „(■  ,i,„    iii^„i,^|    „r  .1,-     I'--„™',.    K....»A    Tl.l,»»       «« 


death  of  the  Marslial  of  the  King's  Bench  Prison,   no 


leaitlw  0,;,ggt  [lie  prison  would  receive  the  defendant. 


Alderson,  B. — You  must  have  more  time,  by  leave  of 
tlie  Court. 


Eaton  v.  Suuckbukoii,  Bart. 
A  proposal  la  JilLL  shewed  cause  against  a  rule  obtained  by  Hum- 
ier'[iit"™rainl«-  fi^V  ^°^  ^^^  costs  of  the  day  for  not  proceeding  to  trial, 
Bion  day,  heW  qi,  ihg  ground  that  there  had  been  a  proposal  made  to 
ihe  piaiiiiiiTia  refer,  which  was  the  cause  of  the  plaintiff's  not  proceed- 
iDtimi,  indthil  ilgi  hut  it  appearing  that  the  proposal  was  not  made  [ill 
lie  wai  iiflWii      ^^p  ijjg  commission  day — 

to  pAy  tUe  cOili  -* 

of  Ihe  do;. 

-      The  Court  said   that  it  was  then  too  Utei  and   tbev     3 
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The  award,  which  set  out  a  rule  of  Court,  from  which  it        1834* 
appeared  that  the  action  was  brought  to  recover  a  sum  of      d^^^qs 
money,  and  that  102.  had  been  paid  into  Court,  and  that  t^- 

the  parties  had  consented  to  refer  the  action  and  all  mat- 
ters in  difference,  and  that  the  costs  of  the  action  and  the 
costs  of  the  award  were  to  abide  the  event  of  the  award, 
was  in  these  terms:  **  I  do  award,  that  the  plaintiff,  at  the 
tim^  of  the  commencement  of  the  action,  had  no  cause  of 
fiction  save  and  except  10/.  lent  by  him  to  Hannah,  the 
wife  of  the  defendant,  when  sole,  and  that  I  find  has  been 
brought  into  Court.*'  The  award  was  treated  as  being  in 
favour  of  the  defendant,  and  the  Master  taxed  the  costs 
for  him. 

It  was  now  contended,  that  all  matters  in  difference  hav* 
ing  been  referred,  the  whole  matter  was  opened,  and  the 
arbitrator  had  full  power  over  the  lOL  paid  into  Court. 
Malcolm  v.  FuUarton  (a).  That  the  money  was  paid 
Into  Court  on  payment  of  the  costs  of  the  action  up  to  that 
time,  which  admitted  that  there  was  once  a  cause  of  action ; 
and  upon  the  other  matters  in  difference  a  sum  of  10/.  was 
found  to  be  due  to  the  plaintiff.  The  award,  therefore, 
was  in  favour  of  the  plaintiff,  and  the  defendant  ought  to 
pay  the  costs.  Secondly,  it  was  argued  that  there  were  no 
words  in  the  award  requiring  the  plaintiff  to  pay  any  thing. 

Parke,  B.— The  award  is  founded  on  the  rule  which 
directs  the  costs  to  abide  the  event.  That  is  against  you, 
for  the  award  is  clearly  in  favour  of  the  defendant.  The 
10/.  paid  into  Court  were  in  effect  struck  out  of  the 
declaration,  and,  therefore,  were  no  longer  a  matter  in 
difference.  In  Malcolm  v.  FuUarton,  no  money  was  paid 
into  Court. 

Aldbrson  and  Bolland,  Bs.,  concurred. 

Rule  absolute. 
(«)  2  T.  R.  645. 
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Grove  t.  Parkbr. 
The  rnodM  te  HUMFRE  Y  opposcd,  in  the  first  instance,  a  motion 
pr!"^"f  uDte  made  by  Petertdorf  under  the  32  Geo.  2,  c  38,  b.  16.  to 
cia'ii>"s"arttM'  compel  defendant  to  come  into  Court  and  deliver  a  sche- 
LuriLi' Act,  {|y|g  according  to  that  act.  He  contended,  ^rsl,  tliat 
pc>ri«ii  by  an  the  Dotice  gi«en  was  not  sufficient.  The  notice  merely 
ihai  nil  tiw  tn-  ivaif  that  an  applicaliun  against  her  under  the  act  would 
'"I^'h'"!!'!!!  be  ""de  on  the  first  day  of  the  term:   but  the  act  re- 

si^n'ed  with  DO*  ^  * 

"'^•■'-  quires  notice  of  an  intention  to  apply  to  the  Court,  and 

Quart,  «he-     ^  .  .  .         . 

ihiiihe  Locdt*  also  requiring  the  defendant  to  give  in  upon  oath  an  ac- 

ihccaseor«  count  In  Writing  of  the  estate  ofthe  prisoner  in  the  man- 

y"""i"  T^^  ner  pointed  out  hy  the  act.     Until  such  notice  has  been 

iebtn  under  ffiveo  the  prisoner  is  not  boun<1  to  give  in  a  schedule,  and 

.')00/.,..ndalM        .      „  r  ,  ■  II  . 

fu!  (icbu aiwTe    tos Court  has  no  power  to  swear  the  prisoner.    Here  they 
''  have  applied  to  the  Court  in  the  first  instance.   Secondly, 

the  defendant  is  in  custody  on  several  executions  under 
9002.,  and  also  on  other  executions  for  more  than  300f. 
Am  to  the  latter,  she  cannot  have  the  benefit  of  the  act; 
for  the  32  Geo.  2,  c.  !£8,  s.  16,  is  expressly  limited  to  case* 
where  the  prisoner  is  commiited  or  charged  in  execution 
for  any  debt  or  damages  not  exceeding  100/.  besides  costs 
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ker  y.  Slater  (a),  it  was  held  that  the  debtor  could  not  be  1834. 
brought  up  by  a  creditor  whose  debt  exceeded  300/./  and 
Abboit,  C.  J.y  said,  that  the  act  must  be  limited  to  the  case 
of  a  creditor  whose  debt  does  not  exceed  300/.  Here, 
there  are  creditors  the  amount  of  whose  respective  debts 
exceeds  300/.,  as  against  whom  the  debtor  could  not  be 
discharged.  There  is,  therefore,  no  mutuality.  The  be- 
nefit to  the  debtor  ought  to  be  co-extensive  with  the  re- 
medy given  to  the  creditor;  but  here  the  defendant  may 
be  compelled  to  give  up  all  her  property  for  the  benefit  of 
a  few  of  her  creditors,  leaving  her  exposed  to  the  more 
serious  claims  without  any  thing  to  meet  them.  The  act 
was  not  intended  to  apply,  and  does  not  apply,  to  such 
a  case.  The  Court  has  no  jurisdiction  if  the  debt 
amounts  to  more  than  300/*  The  compulsory  clauses 
ought  to  be  construed  in  connection  with  what  are  called 
the  voluntary  clauses;  the  latter  are  evidently  intended  to 
apply  to  those  cases  only  where  there  are  no  debts  of  any 
considerable  amount;  for  the  act  recites  that  it  is  for  the 
ease  and  relief  of  persons  in  execution  for  debts  not  ex- 
ceeding a  limited  amount.  Any  other  construction  would 
impose  extreme  hardship  on  the  debtor. 

Vaughan,  B. — Tlie  voluntary  clauses  certainly  are  for 
the  relief  of  the  debtor.  The  compulsory  clauses  are 
founded  on  the  supposition  that  persons  in  execution  might 
choose  to  waste  their  substance  in  prison,  in  preference 
to  giving  up  their  property. 

Lord  Lyndhurst,  C.  B. — According  to  your  argument, 
the  debtor  is  not  discharged  as  to  300/.  creditors,  if  they 
do  not  choose  to  come  in;  but  if  they  consent  to  come  in, 
then  the  debtor  would  be  discharged.  In  that  case  it 
matters  not  whether  the  debts  are  300/.  or  500/.,  he  would 

(a)  2  D.  &  R.  165. 


rittiEB. 


.«"'°°  °°r  aC  ^*'°-' °'    S  »  »cre  .c'-^- 

,1.. i>»" ^':^a  rt».i >'■'  -r::  -^"^  ^^ •"  1 1 

diwn  «  '=°"  j^  ,t  the  A"'S  '  " 

L    _  __..„.  c.B.-"».'!rrji».«- ft'!""; 
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1834. 

Stephens  v.  Pell. 

X  HIS  was  an  action  on  a  guarantie  in  this  form : — ''  As  as-  Upon  moving 

•ignee  of  the  estate  and  effects  otR.  L.,  a  bankrupt,  I  here-  of  an  inquiry  of 

by  undertake,  in  consideration  of  Mr.  Stephens's  withdraw-  f^udmen?*^ 

ing  the  person  put  into  possession  of  Mr.  L/s  effects,  un-  J*p°"  dwnurrer, 

der  a  distress  for  the  sum  of  350/.  for  rent  due  to  Mr.  Ste^  produce  the  un- 

phetUf  that  the  said  sum  of  350/.  shall  be  paid  to  Mr.  Ste-  notes  verified  by 

piens  out  of  the  sale  of  the  produce  of  the  same  effects."  ^^i^jj",  t^^  . 

The  defendant  pleaded  specially,  that  he  was  assignee  of  ment  by  de&uit 

-_,  .,  «..,  •  _-oron  demurrer, 

the  bankrupt  at  the  time  of  giving  the  guarantie,  and  that  the  contract  or 

he  had  given  it  in  his  character  of  assignee;  that  the  fiat  n^l^das'^ted 

of  bankrupt  under  which  he  was  appointed  assignee  had  ^?  ^«  ^^^^!T' 

been  since  superseded,  and  that  he  was  no  longer  in  pos-  dence  to  con- 

sesnon  as  assignee,  and  was  not  bound  by  the  agreement,  ^i^h  would 

The  plaintiff  demurred,  and  the  defendant  joined  in  the  She^eJS*u- 

demurrer.    The  plaintiff  had  judgment  in  that  demurrer,  sue,  ought  not 
and,  upon  the  trial  before  the  sheriff,  the  plaintiff  obtained 
U.  damages. 

Humfrey  having  obtained  a  rule  nisi  for  a  new  trial — 

Fatten  shewed  cause. — The  rule  was  obtained  on  an  af- 
fidavit verifying  the  under-sheriff's  notes :  it  ought  to  have 
been  drawn  up  on  reading  the  notes. 

Parke,  B. — It  was  done  to  save  expense;  if  the  rule 
bad  been  drawn  up  otherwise,  office  copies  of  the  notes 
must  have  been  taken. 

FoUeU. — ^We  say  that  the  notes  do  not  contain  a  full 
report  of  the  evidence.  The  plaintiff's  own  affidavit  states 
that  he  produced  evidence  of  facts  not  stated  in  the  notes. 
We  are  not  bound  by  the  under-sheriff's  notes  as  we  are 
by  a  Judge's  notes.  Our  affidavits  shew  that  the  debt  for 
which  the  action  was  brought  was  secured  by  a  mortgage. 


FuL. 
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and  that  there  were  prior  executionn,  which,  if  thej 
satisiied  out  o(  the  goods  to  which  the  guarantie  ap; 
would  have  exhausted  them.  Suppose  no  rent  wu 
would  the  plaintifT  be  entitled  to  a  verdict  for  tb' 
amount?  It  is  a  ca.<e  of  the  greatest  hardship  upon  tl 
fendant,  who  undertook  to  pay  the  debt  on  the  seem 
goods  which  have  been  since  taken  from  him. 

Parke,  B. — The  defendant  engaged  to  pay  the 
and  is  bound  to  do  so.  The  plaintiff  is  entitled  t 
full  amount.  If  the  facts  are  as  you  represent,  it  i 
have  been  an  answer  under  the  general  issue,  but  not 
this  inquiry.  The  engagement  is  to  pay,  if  the  gooc 
sufficient. 

Rule  absolute  i 


(a)  In  H  special  action  on  tlie 
case,  the  first  count  alleged  that 
the  defeadant  was  master  of  a 
■hip,  and  was  employed  by  the 
pltuntiff  to  carry  certuio  cases  of 
biscuits  ti>  Madrai,  and  that  it 
was  hie  AmX'j  to  carry  them  with- 
out any  aanecessary  deviatiOD  or 
delay,  hut  that,  contrary  to  his 


la  trover.  ThedefeodaDtii 
judg'tnent  by  default,  i 
trial  before  the  under-shed 
plaiiitiGT  proved  merely  the 
of  the  goods  and  the  cxpc 
had  been  put  to.  It  was  ob, 
OD  behalf  of  the  defendant 
without  proof  of  the  loM 
goods  and  the  damage,  the 
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Wilson  r.  Broughton. 

X  HIS  was  a  motion  to  enter  a  suggestion  on  the  roll  un-  Where  a  defen- 
der the  43  Geo,  3,  c.  4fi,  s.  3,  the  defendant  having  been  to  bail  in  a  much 
held  to  bail  for  CO/.,  and  the  plaintiff  having  only  reco-  lJ'e^;,J^,^^" 

Vered  1«.  recovered: — 

Qaurrf  whether, 
if  it  had  been  a 

FoUeti  and  Lumley  shewed  cause. — This  is  not  a  case  ^45  *(^j^  3^ 
within  the  act.     The  words  of  the  act  are,  **  arrested  and  <^*^»  *>/  "***^ 

.  of  the  absence  of 

held  to  bail:"  the  affidavits  here  only  shew  that  the  defen-  a  reasonable  or 
dant  was  held  to  bail;  but  it  was  necessary  that  he  should  f^  hoi^ng^ 
have  been  arrested  also.     The  words  of  the  act  are  plain,  *>^'  ^  »»^  " 

*^        '   amount,  the 

and  the  arrest,  which  is  the  material  point,  did  not  take  mereftctofthe 

defendant's  not 
place.  having  been  ac- 

tually arretted 
would  have  been 

Lord  Lyndhurst,  C.  B.— In  the  introductory  part  the  »ufficient  to  de- 

•'  *  pnve  him  of 

words  are,  '^  arrested  or  held  to  bail.*'  the  benefit  of 

that  act? 

FoUetL — In  an  action  for  a  malicious  arrest  both  are 
esseDtial.  The  case  of  Bates  v.  Pilling,  which  occurred 
in  this  Court  in  last  Hilary  Term  (a),  expressly  decided 
that  both  are  necessary ;  that  there  must  be  an  arrest  as 
well  as  a  holding  to  bail.  That  seems  to  have  been  the 
opinion  of  the  Court  of  Common  Pleas  in  Amor  v.  Bio- 
field  {b)i  though  there  the  defendant  was  neither  arrested 
nor  held  to  bail. 

Parke,  B. — In  that  case  the  defendant  was  not  put  to 
any  inconvenience. 

FoUett  and  Lumley. — Upon  the  facts  of  the  case,  there 
is  no  pretence  for  the  motion.  The  defendant  pleaded  a 
tender  of  302.,  which  sum  was  paid  into  Court:  upon  that 


(a)  Since  reported,  ante,  p.  367. 
(b)  9  Bing.  91 ;  2  Moore  &  Scott,  156. 
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plea  the  plaintiff  got  a  Ycrclict.  The  accounts  between  the 
parties  were  complicated,  and  many  of  the  facts  sworn  to 
in  support  of  the  motion  are  contradicted  by  our  affidavit. 
The  case  turned  in  a  great  measure  upon  a  nice  point, 
whether  certain  money  was  paid  specifically  or  gene- 
rally. It  cannot  be  said  that  there  was  nu  reasonable  or 
probable  cause  for  the  arrest. 

Bompas,  Serjt.,  and  Kelly,  contrh,  were  directed  to 
conUnc  themselves  to  the  latter  point.  They  endeavoured 
to  shew  that  there  was  no  reasonable  or  probable  cause 
for  the  srreet. 

Lord  Lyndhubst,  C,  B, — There  is  no  necessity  to  give 
any  opinion  upon  the  first  point,  because  I  think  upon  the 
facts  the  motion  cannot  be  sustained. 

Farice,  B. — The  facts  are  of  an  equivocal  character. 
I  cannot  say  that  there  was  no  reasonable  or  probable 
cause.  As  to  the  other  point,  I  think  it  would  be  very 
inconvenient  to  put  that  construction  upon  the  act  which 
baa  been  contended  for.  I  was  not  aware  that  there  had 
been  n  case  in  this  Court  upon  the  point. 
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MUlerp  eaniri,  submitted,  that  as  it  was  the  general  prao-        1834. 
tice  for  the  plaintiff  to  add  the  simiUier^  and  as  the  de-      qh^uokz 
fendant's  affidavit  expressly  stated  that  issue  was  joined,  «• 

it  must  be  taken  that  it  was  so.  The  plaintiff  does  not 
deny  that  issue  was  joined ;  but  merely  says,  that  he  added 
die  mMiter  to  the  general  issue,  and  traversed  the  plea 
of  infancy,  and  that  the  defendant  has  done  nothing  more. 

Vauohan,  B. — In  one  sense,  you  are  correct  in  saying 
that  issue  is  joined,  because  it  is  joined  on  the  general  is- 
sue; but  could  you  be  indicted  for  perjury  on  that  affida- 
vit, because  no  issue  was  joined  on  the  second  plea  ?  The 
plaintiff  swears  that  nothing  further  was  done  since  the 
plea  of  infancy  than  the  traversing  it,  and  therefore  issue 
is  not  joined,  because  the  similiter  has  not  been  added. 

The  other  Barons  concurring — 

Rule  discharged,  with  costs. 


Lakin  and  Others  v.  Watson. 

XHIS  was   an  action   by  the  plaintiffs,  as  executors  in  an  action  by 
of  Watson,  deceased,  to  recover  the  amount  of  a  pro-  defendant  ^  * 
uiasory  note,   dated  April   9,   1827.      The  defendant  p[«^«iin 

^     ^  '^  '      ,  abatement  the 

pleaded  in   abatement  the  nonjoinder  of  Fanny  Wat'  noi\)oinder  of 
son,  a  co-executrix  of  the  plaintiffs.    Under  these  cir-  (who  had  not 
cumstances   a  rule  nisi  had  been  obtained   by  W.  H.  c"Jrtaiiowc5r 
Waison  and  Henderson,  for  amending  the  writ  of  sum-  the  proceedings 

^  to  be  amendedi 

mona,  by  adding  the  name  of  F.  Watson  as  one  of  the  on  payment  of 

plaintiffs,  on  an  affidavit  that  she  was  a  mere  nominal  stltatTof  Li- 
mitations would 
have  been  a  bar 
to  a  fresh  action. 
In  future,  no  amendment  will  be  allowed  except  to  avoid  the  operatioo  of  the  Statute  of  Limit* 


CABM  OH  POINTS  OF  PRACTICt,  e.a — 

party,  not  baviog  proved  ttie  will,  and  tbat  the  Statute  of 
LimitRtionB  would  be  a  bar  to  a  fresh  action. 

JFhately  shewed  cause  upon  affidavits.  He  objected, 
also,  tbat,  by  allowing  such  an  amendment  here,  the  pUin- 
tifis  would  be  enabled  to  try  without  subjecting  themseUes 
to  costs  under  the  lute  act,  as  they  would  do  if  they  com- 
menced a  fresh  action  (a). 


Parkb,  B. — The  question  is  now  under  consideration 
in  a  case  in  the  King's  Bench,  whether  the  act  does  not 
apply  to  actions  commenced  previously  to  the  act.  The 
words  are  general.  But  an  executor  may  now  be  protect- 
ed from  costs  by  a  Judge's  certificate.  With  respect  to 
this  particular  case,  I  think  an  amendment  ought  to  be  al- 
lowed, because,  if  a  new  action  were  to  be  commencedi  it 
would  be  barred  by  the  Statute  of  Limitations.  Tbe  case 
of  Horton  v.  The  Inhabitants  of  the  Hundred  of  Stam- 
ford{b)  is  an  authority,  that,  where  the  Statute  of  Limit- 
ations would  be  a  bar,  an  amendment  may  be  allowed. 
All  the  Judges  have  come  to  the  resolution,  that  in  future, 
since  the  Uniformity  of  Process  Act,  no  amendment  of  this 
kind  ought  to  be  allowed,  unless  where  the  Statute  of  li- 
mitations would  be  a  bar,  and  that  that  is  to  be  the  onlj 
exception. 


Horton  v.  The  InhO' 
ority   upon   this 
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Cresswell  r.  Crisp, 

X  HIS  was  an  action  of  debt  on  a  promissory  note.  The  The  Court  re- 
defendant  demurred  specially  to  the  declaration^  and  as-  ^sl^  l^demur- 
flisned  for  cause  that  it  was  not  shewn  to  be  drawn  for  5^'  ""?*'^  ^® 

^  ,  late  rule,  as  be- 

▼alue  received.  ing  frivolous, 

the  cause  of  de- 
murrer being, 

R.  N.  Clarke  obtained  a  rule  nisi  to  set  aside  the  de-  ^^^  *°.*^****  °" 

a  promissory 

murrer,  as   being  frivolous ;  and   also  that  the  plaintiff  note,  it  did  not 
should  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  w^ds'''  value 
He  grounded  his  motion  on  the  rule  of  H.  T.  4  WtU.  4,  |;;7hrnoter'" 
reg.2(a). 

R.  V.  Richards  shewed  cause. — He  contended,  that 
there  was  no  authority  that  debt  would  lie  where  the 
words  "  value  received"  were  not  in  a  note  or  bill;  and 
that,  in  all  the  cases  where  debt  was  held  to  lie,  there 
were  the  words  "  value  received"  in  the  instrument.  The 
Court,  he  said,  would  not  interfere  unless  the  demurrer 
was  plainly  frivolous. 

Clarke,  in  support  of  the  rule,  cited  Priddy  v.  Hen- 
brey  (&),  where  it  was  held,  that  debt  would  lie  by  the 
drawer  against  the  acceptor  of  a  bill  of  exchange,  payable 
to  the  drawer  or  his  order  for  value  received  in  goods. 
And,  in  White  v.  Ledwick  (c),  it  mhs  expressly  decided 
that  a  bill  or  note  need  not  express  that  it  is  for  value  re- 
ceived. The  new  forms  of  declarations  on  bills  of  ex- 
change and  promissory  notes  do  not  contain  the  words 
'*  value  received." 

Lord  Lyndhurst,  C.  B. — The  forms  are  only  in  aw- 
sumpsit.     You  had   your   choice  of  debt  or  assumpsit. 

(a)  Ante,  p.  304.  (6)  3  Dowl.  &  R.  165;  1  B.  &  Cress.  674. 

(c)  K.  B.  25  Geo.  3;  Bayl.  Bills,  4th  ed.  34. 

VOL.  II.  U  U  D.  P  C. 
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The  rule  (a),  that,  if  any  declaration  in  debt,  where  as- 
suntpni  will  lie,  exceeds  the  length  of  the  form  given  b^ 
the  act,  no  costs  of  the  excess  shall  be  allowed,  only  ap- 
plies to  costs.  I  tbink  there  is  no  ground  for  the  applica- 
tion, and  that  the  rule  should  be  discharged. 

Parke,  B. — In  Priddy  v.  Henbrey,  Lord  Tenterden  re- 
lies on  the  words  '<  value  received  "  being  in  the  bill  as  one 
ground  on  whicti  the  action  in  that  case  might  be  main- 
tained. 

Aldebhon  and  GuRNEY,  Bs.,  concurred.  ^H 

Rule  discharged. 

(fl)  T.T.  I  Will.  4,  "Pleading." 


ityl^^N  thii 


Earl  Ferrars  tj.  Robins. 


this  action,  which  was  brought  by  a  peer  of  the  realn, 
the  defendant  obtained  a  rule  nisi  for  the  plaintiff*  to  give 
uwiimtv  fnr  /viBta    ad  ttiA  nrniinrl  (hut  Ii0  niaiilAd  sUnnixl 
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Hemimg  v.  Duke. 

lyROWDER  moved  for  leave  to  serve  a  declaration  by  when  the  Court 
sticking  up  a  copy  in  the  office^  and  leaving  a  notice  for  the  ^*^ce  of  a  dl- 
defendant  at  the  Army  Pay  Office.    The  writ  had  been  ciaration  hy 

,  sticking  it  up  in 

served  personally.     The  action  was  brought  on  a  bill  of  the  office. 
exchange,  made  payable  at  the  Army  Pay  Office.     It  was 
sworn,  that  inquiries  had  been  frequently  made  at  the  Army 
Pay  Office  for  the  residence  of  the  defendant,  but  that 
they  could  not  learn  any  thing  of  him. 

Lord  Lyndhurst,  C.B. — I  think  that  sufficient  ground 
is  not  shewn  for  the  application,  especially  as  the  writ  was 
served  personally. 

Rule  refused. 


ROTTON  V»  JeFFERY. 

jyilCOLL  moved  that  the  writ  and  declaration  might  be  Where  the  writ 
set  aside  for  irregularity,  the  writ  being  in   debt,  and  oiVdLriaration 
the  declaration  partly  in  debt  and  partly  in  assumpsit.  ''^  jointly  in 
The  commencement  was  in  the  usual  form  of  the  com-  Court  refused  to 

11  •         •       11        te    %  i»»«»  set  them  aside 

nencement  of  a  declaration  m  debt,  '*  the  plamtin  com-  as  being  irregu- 
plains  against  the  defendant  of  a  plea  that  he  render  to  pYrty  to  demur. 
the  plaintiff  &c.;"  all  the  counts  and  the  conclusion  of  the 
declaration  were  in  assumpsit. 

Yauohan,  B. — Is  not  the  objection  to  the  declaration 
a  ground  of  special  demurrer? 

NicoU. — hi  Marshall  ^i.  Thomcuifl)^  and   Thompson  v. 
Dicas  (&),  it  was  held  that  a  demurrer  would  not  lie.     In 

(a)  Ante,  p.  208.  (6)  Id.  p.  94. 

uu2 


^ 


POINTS  OF  PRACTICE,  E 


tlie  laller  case,  and  in  many  former  ones,  it  was  held  that 
the  declaration  must  conform  to  the  wril. 

Vaughan,  B. — Thp  plaintiff  has  given  a  bad  declaration, 
partly  in  assumptU,  and  partly  in  debt.  This  is  not  such  a 
nullity  Ks  you  can  move  on.     You  may  demur  if  you  can. 

Bolland,  B. — If  your  iipplication  was  granted,  the 
other  ^ide  would  move  to  amend. 

Rule  refused. 


Wade  o,  Malpas. 
An  awdrdiDxJe  X  HIS  cause  was  referred  to  a  barrister,  who  had  madehii 
c^nnoi^^'im-  Bward.  Godson  having  obtained  a  rule  riisi  to  set  it  aside, 
pcaclitd.on  the  q^  (Jie  around    of  the  arbitrator  having  decided  aeainst 

ground  of  hl«  »  Ob 

having  dccldtd     lai* 

Talfourd,  Serjt.,  was  about  to  shew  cause,  when  the 
Court  called  upon  Godson,  who  endeavoured  to  support 
bis  rule. 

'AltKEf  B. — I  have   uniformly   refused  such   motions. 
_take  an  arbitrator  for  better  and  worse.  Campbell  v. 


I 
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1854. 

Brown  v.  Kennedy. 

MkNOWLES  shewed  cause  against  a  rule  for  judgment  ir  it  appears 
as  in  case  of  a  nonsuit^  that  issue  had  not  been  joined,  theHsstie'has' 
The  a£Sdavit  stated,  that  there  was  a  plea  of  coverture,  been  joined  by 

\  .    .  "^  '  adding  the  Wmi- 

and  a  replication  to  it,  but  no  rejoinder*  /t/er,  the  rule 

for  judgment  as 
in  case  of  a  non- 

PeterMdorff,  coii/ra.— The  affidavit  on  which  the  rule  'Sa^"|*^  ***"" 
was  obtained  expressly  states  that  issue  was  joined.     The 
plaintiff  had  a  right  to  add  the  similiter  to  the  replication, 
which  may  have  been  done  without  the  defendant's  know- 
ledge. 

The  Court,  consisting  of  Lord  Lyndhurst,  C.  B., 
Vaughan,  Bolland,  and  Williams,  Bs.,  discharged 
the  rule. 

Rule  discharged. 


MuDiE  V.  Newman. 

JlETERSDORFF  moved  to  make  absolute  a  rule  nisi  where  regular 

for  judgment  as  in  case  of  a  nonsuit.     The  rule  was  left  ""^^eavolJed* 

at  the  house  where  the  plaintiff's  attorney  had  resided;  to  be  dispensed 

but  the  attorney,  it  was  said,  had  left  the  house,  and  it  was  ground  of  ab- 

not  known  where  he  was  gone.     A  copy  was  also  stuck  up  J^°**Vu'  **^' 

in  the  office.  ^^^  must  shew 

what  efforts 
have  been  made 

Alderson,  B. — That  is  not  sufficient.     You  must  shew  ^^jTi^fore  se- 
what  efforts  have  been  made  to  serve  the  party  with  the  cond«'y  w'^fc 

*        "^  will  be  allowed. 

rule  nisi. 

Rule  refused. 
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TvsER  t>.  Bryan, 
TiieCuurirc-  1.  UlS  was  a  rule  wliich  had  been  obtained  by  Dunbar 
wide  Tdwrfa-  '"'"'  "otting  aside  a  dUtringas,  on  the  ground  tliat  a  true 
Ct^"b'^^"  copy  of  the  writ  of  summons  had  not  been  left  at  the  de- 
inibecotivai  fend  ail  t's  residence.  The  summons  was  against  ^nrfrews 
mom  whieh       Bryan,  and  the  copy  had  the  name  of  Andrew  Bryan. 

»iu  left,  ibe 

Bnjm  HUB  put  Erie  shewed  cause. — He  urged,  that  the  mere  omission 
dani'i  name  in-  "f  a  letter,  where  it  could  not  mislead,  was  no  infringement 
dr^t°Bna»      °''*'^^  T\i\e,  which  required  that  due  diligence  should  be 

used  to  serve    the    writ   before  a   dislringas  could    be 

obtained. 

Dunbar,  contra,  contended,  that  the  rule  required  a 
true  copy  to  be  left;  that  the  names  were  not  idem  sottana, 
nor  the  same  name;  and  that  it  could  not  therefore  be  true 
that  u  copy  had  been  left ;  and  llie  distringas  was  therefore 
irregular. 

Parke,  B. — The  summons  was  right,  and  the  copy  left 
was  sufficiently  a  copy  for  the  puqiose  of  a  distringat. 
You  have  your  remedy  by  appearing. 
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1834. 

Haythorn  v.  Bush. 

.  frHITMORE  applied  on   behalf  of  the  sheriff  of  Where  the 
Staffordshire  for  a  rule  under  the  Interpleader  Act,  upon  g<^  in  execu- 
aa  affidavit,  which  stated  that  he  had  received  a  JieH  ^^^deTdU^w/'' 
facias  for  93/.,  which  had  been  issued  against  the  goods  for  rent  due  to 

•^  .  ^.  the  landlord,  the 

of  the  defendant,  and  by  virtue  of  which  he  had  seized  Court  refused 

goods  in  the  defendant's  house ;  but  that  the  officer  found  reu^'underthe 

a  man  in  possession  under  a  distress  for  rent,  and  that  the  l"?*^'^?], 

defendant  had  since  petitioned  the  Insolvent    Debtors  hadappUedfor 

Court;  that  an  application  had  been  made  to  the  plaintiff  execution  ere- 

for  an  mdemnity,  which  he  had  refused,  and  threatened  to  ^aTefii^cL*^ 
bring  an  action,  alleging  a  fraudulent  collusion. 

Vauohan,  B. — It  is  the  duty  of  the  sheriff  to  inquire 
whether  the  rent  is  due,  and  if  it  is,  to  satisfy  it. 

Lord  Lyndhurst,  C.  B. — This  is  a  case  of  the  ordinary 
responsibility  of  the  sheriff,  in  which  the  Court  ought  not 
to  be  called  on  to  interfere. 

.   BoLLAND  and  Williams,  Bs.,  concurred. 

Rule  refused  (a). 

(a)  See  Clarke  v.  Lord^  ante^  Vol.  2,  p.  ^^  2nd  point. 


Chapman  v.  Hicks. 

X  HIS  was  an  action  of  debt  for  5/.  9s.     Plea,  as  to  all  in  an  action  of 

except  9«.,  nil  debet,  and  as  to  that  a  tender.    But  the  de-  dant  pleaded  ' 

fondant's  attorney  having  neglected  to  pay  the  9*.  into  ^^f partf  1^* 

Court,  judgment  had  been  signed  on  the  whole  declara-  «« to  the  other 

part  a  tender, 

jtion  as  for  want  of  a  plea.  but  omitted  to 

pay  the  money 
into  Court:  judgment  having  been  on  that  account  signed  as  lor  want  of  a  plea,  the  Court  set  aside 
the  judgment  for  irregularity. 


CASES  ON  POINTS  OF  FRACTICB,  E.VCH. 

lB3f.  jfrcfibold  having  obtained  a  rule  nisi  for  setting  aside  tlie 

jutlgment  for  irregularity — 

iiitw.  John  Jereis  shewed  cause;  and  he  relied  on  Petker  v. 

ShcUon  (a),  where  it  was  held,  thai,  upon  a  plea  of  tender, 
if  the  money  was  not  brought  into  Court,  the  plain  tift'might 
Efign  judginenl. 

Parke,  B. — It  is  consistent  with  that  case,  that  the  plea 
went  to  the  whole  of  the  issue.  Here,  there  was  a  good 
plea  as  to  part  of  the  action,  and  the  judgment  ought  not 
to  have  embraced  that  part. 

Rule  absolute,  with  costs. 

(n)  1  Stra.  631.  ■■ 


Edwards  r.  Uionam. 
The  rule  ^f^lidl   PETERSDORFF  moved  for  a  new  trial  in  this  action, 
foranewni«i    (which  waa  tried  before  the  sheriff' under  the  3  &4  WilH, 
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The  Court  granted  a  rule  nisi.  1834. 

Edwards 

Miller  shewed  cause. — He  contended  that  the  mere  ^' 


absence  of  a  witness  who  was  a  clerk  to  an  attorney  was 
no  ground  for  a  new  trial,  as  no  application  was  'made  to 
postpone  the  trial ;  and  that  the  evidence  supported  the 
verdict 

Petersdoffff  in  support  of  the  rule. — It  is  sworn  that 
endeavours  were  made  to  obtain  the  witness  without  effect 
There  was  evidence  that  a  portion  of  the  demand  had 
been  paid. 

Parke^  B. — It  cannot  be  said  that  the  verdict  is  against 
evidence.  You  come  too  late  with  the  other  objection ; 
you  should  have  applied  to  postpone  the  trial. 

Rule  discharged^  costs  to  be  costs  in  the  cause. 


DlGNAK. 


Savage  v.  Binny. 

jK.  V.  RICHARDS  applied  to  amend  a  rule  which  had  The  Court  of 

i_  i^»j/»  I  ^  •  '^  •  Exchequer  hu 

been  obtained  for  a  mandamus  to  examme  witnesses  in  the  same  power 

India;  the  rule  having  been  drawn  up  by  the  officers  for  a  xin^^e^Beueh^ 

commission,  conceiving  that  this  Court  could  not  grant  a  since  the  13 

mandamus.  He  referred  to  the  statute  13  Geo.  3,  c.  63,  s.44|  to  Uiue  m  'man- 

which  gives  power  to  all  the  Courts  to  issue  a  mandamus;  mi„io^for*^e' 

and  he  stated  that  it  was  the  practice  to  do  so  in  the  Com-  examination  of 

witnesses 

mon  Pleas  {a).  abroad. 

Parke,  B. — The  rule  must  be  amended. 

(fl)  GriUard  ▼.  Hague,  1  Brod.  &  B.  619;  4  Moore,  313. 
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VrilorriUl 

ihepnpn 


Grainoe  r.  Shopfee. 
ThESIGER  mored  to  set  aside  the  verdict  for  the  defea- 
dont  in  this  action,  (which  was  tried  before  the  sheriff  un- 
der the  3  &4  ff  if/.  4,  c.  42,  a.  ]?),and  for  a  new  trial,  as  being 
s  perverse  verdict,  and  contrary  to  the  opinion  and  sum- 
mingupofthesecondary.  He  moved  on  affidavitsof  the  facts. 


BoLLAND,  B. — The  proper  course  is  to  have  the  notes 
of  the  presiding  officer  verified  by  affidavit,  without  affi- 
davits of  the  facts.  This  is  the  rale  laid  down  by  all  the 
Judges,  and  will  save  expense  and  trouble. 


Haines  r.  Taylor. 
JN  this  case  a  previous  rule  for  judgment  as  in  case  of 
a  nonsuit  bad  been  discharged  upon  a  peremptory  under- 
taking to  try  at  the  last  assizes.  Notice  of  trial  was  ac- 
cordingly given,  but  was  countermanded;  and  the  plaintiff 
not  having  gone  to  trial  pursuant  to  his  undertaking,  a  rule 
sbiolute  in  the  first  instance  for  judgment  as  in  case  of  a 


EASTER  TERM,  4  WILL.  IT.  645 

JZ.  V.Richards. — It  has  altered  very  much  of  late  years.         lBd4. 
When  there  has  been  a  bondjide  excuse  for  not  proceed- 
uig,  it  has  been  usual  to  grant  indulgence.     Here,  there 
was  a  proposal  to  refer. 

Parks,  B. — ^We  think  no  sufficient  ground  has  been 
shewn  for  not  complying  with  the  peremptory  undertaking. 

Rule  discharged,  costs  to  be  costs  in  the  cause. 


RoBsoN  r.  Blackwell. 

JL  HIS  was  an  action  for  a  libel  published  in  a  Newcastle  in  an  action  for 
paper.     Plait  obtained  a  rule  nisi  for  changing  the  venue  ediiTa  wuntry 
from  London  to  Newcastle,  on  an  affidavit  of  the  defen-  >o<*'  ^'^*' 
dant,  which  stated  that  several  pleas  of  justification  were  Court  allowed 
to  be  pleaded,  and  that  all  the  witnesses  lived  Sit  Newcastle  ;  chined  umd 
that  the  paper  was  published  there ;  and  that  the  expense  •  •p«clal  »ffl- 
would  be  greatly  increased  if  the  action  was  tried  in  Lon- 
don;  and  that  the  cause  of  action,  if  any,  arose  in  New- 
castle^ and  not  elsewhere.     The  motion  was  made  before 
the  time  for  pleading  was  out,  and  before  fresh  time  had 
been  obtained. 

Ctirtroocf  shewed  cause,  and  contended  that  the  venue  in 
an  action  for  a  libel  could  not  be  changed,  because  it  was 
impossible  to  say  that  the  whole  of  the  cause  of  action  arose 
in  any  particular  county. 

Parke,  B. — We  cannot  take  notice  that  a  local  paper 
circulates  beyond  the  place,  unless  it  is  such  a  general 
newspaper  as  would  be  likely  to  be  read  in  other  places. 

Curwood, — One  copy  must  be  sent  to  the  Stamp  Office; 
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and  the  country  newspapers  may  be  found  at  all  the  Lon- 
don coffee-houses. 

Lord  LrNDHURST,  C.B. — The  act  of  Parliument  re- 
quires the  paper  to  be  sent  to  the  Stamp  OJflce.  It  appears 
tome  to  be  a  question  upon  the  afRdavits,  and  that  the  rule 
should  be  made  absolute. 

Rule  absolute. 


Johnson  v.  Lakeman.  Same  r.  Same. 
I'aac-  XUESK  were  actions  on  the  same  agreement  for  the 
I'vund  b'l^  °^  ^  steam-boat.  The  first  was  in  iniiebiiatus  as- 
hciMoe  gfunpsif^  to  which  the  defendant  pleaded  the  general  issue 
iiiich  and  a  set-ofT.  The  cause  was  referred  to  a  barrister,  who 
I  an  swarded  in  favour  of  the  defendant.  In  the  meantime 
diniha  the  other  action  was  commenced  for  special  damage  for 
*  pUla*  nuBUsing  the  steam-boat,  and  in  this  the  plaintiff  got  80/. 
iiiib  damages  at  the  assizes ;  but  a  rule  nisi  having  been  granted 
'rund  ^  *  "^^  ^''''  j"^^  before  the  award  was  made  in  the  first 
\'°t!t  action— 


A*  -  BuaJuta.  on  behalf  of  the  ulaintiff.  moved  that  the  exe- 
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1834. 

Brook  v.  Edridoe. 

XH£  defendant,  upon  being  served  with  process  in  this  if  the  defendant 
action,  snatched  the  original  writ  of  summons  out  of  the  ,|^^|^J/ofthe 
hands  of  the  person  serving  it  "^^^^6^ 

will  iJlow  mn 

Sewell,  thereupon,  moved  for  a  rule,  calling  on  the  de-  be  entered  with- 
fendant  to  shew  cause  why  he  should  not  deliver  up  the  ^"*J^Jnd**orto 
writ  of  summons;  and  why  the  time  for  appearing  to  the  the  defendant  to 
writ  should  not  be  computed  from  the  time  when  the  de- 
fendant so  got  possession  of  it;   and  why,  if  defendant 
should  not  deliver  it  up,  the  plaintiff  should  not  be  at  li- 
berty to  enter  an  appearance  without  any  indorsement  on 
the  writ  as  required  by  the  act;  and  why  the  defendant 
should  not  pay  tlie  costs  of  appearance. 

The  Court  granted  the  rule. 


DipPiNS  V.  Marquis  of  Anolesea. 

XN  this  case  a  motion  had  been  made  to  set  aside  an  Where  a  rule  to 
award  on  certain  objections;  but   it  was  afterwards  ar-  ^'^j^^e 
ranfi^ed  that  it  should  come  on  in  the  form  of  a  special  '"^° '  jpeciai 

^  »  case,  the  coun* 

case:  and,  upon  its  being  called  on,  Afait/if/i^  was  proceed-  seiwhoob- 
ing  to  argue  in  support  of  the  award,  when  he  was  stopped  award  ought  to 
by  the  Court.  ^"X.''^ 


Lord  Lyndhukst,  C.  B. — The  proper  way  will  be  for 
the  counsel  who  objects  to  the  award  to  begin,  and  then 
for  the  opposite  counsel  to  answer  him,  and  the  first  counsel 
to  have  the  reply,  the  same  as  if  it  had  come  on  upon  the 
rule  first  granted. 
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The  Kino  ngainst  the  SlierifT  of  Esses,  in  a  cause  of 

AlEXANDI^R  r.  BAaKINGTON. 

If,  in  con»*-  ThESIGER,  on  hehaif  of  the  shenff  of  Essex,  obtain- 
noi  bcir,^  putia  ed  R  rule  nisi,  calling  on  the  iilaintiff  to  shen  cause  why  the 
lb/  pia^^tfff  (*.  ™'®  ^"^  *"  attachment,  and  the  attacliment  isaued  thereon 
tBint  an  »"«''-  ftgainat  the  sheriff  for  not  bringing  into  Court  the  body  of 
Bberiir,  <^ithatii  the  defendant,  should  not  be  set  aside  upon  payment  of 
Je'il^  esse,  (h«  CostB.  The  affidavit  in  support  of  tlie  rule  wlaled,  that  the 
latter  mjyiet^  "Pp''"*"'"'  ^'^^  really  and  truly  made  on  behalf  of  the  i 
intent,  upon  tbe    officer  at  his  own  expense,  and  for  his  only  indemnity,  and 

rEniUrtd.  Tciib.    Wlthout  collusion  with  the  defendant. 

out  (lie  aiueh*  I 

mciil  (ir  hnil-  I 

boTKi  FiMtiiiiiig         jtvttin  shewed  cause. — It  appeared  by  the  aiEdavits  on 

•1 H  sei'iinly.  ,  rr  J  J 

both  sides  that  the  defendant  was  arrested  on  the  lOih  of  I 
March,  and  on  ihe  same  day  gave  a  hall-hond  to  the  sheriff^ 
On  the  35lh  of  March,  the  sheriff  was  ordered  to  return 
the  writ,  to  which  the  sheriff  returned  cepi  carpus.  On 
the  3rd  of  April,  the  sheriff  was  ordered  to  bring  in  tbe 
body  within  six  days.  The  order  not  being  complied  with, 
on  the  17lh  ni  April  a  rule  was  obtained  for  an  attach- 
ment, returnable   on   the  IfSth.     On  the  Slsl,  bail  was 
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Parke,  B. — He  might  have  declared  de  bene  esse;  and  ld34. 

not  having  done  so,  the  rule  will  be  absolute  on  payment  _.    „ 

of  costs,  without  the  attachment  or  bail-bond  standing  v. 

The  SheriflT 

as  a  security.  of 

Rule  absolute,  on  payment  of  costs.  EgsEx. 


Garry  v.  Wilks. 

xyHILTON  shewed  cause  against  a  rule  which  had  been  where  an  at- 
obtained  by  Archbold on  behalf  of  the  defendant,  calling  chargedwith 
on  James  Fowler  to  shew  cause  why  he  should  not  pay  JJ5ir]S^'hU°cii^ 

over  to  Wilks  the  sum  of  20/.  but  the  applica- 

■»  ii.#^iii  r         wrr»w9      •       ^^^  wai  not 

It  appeared  that  Garry  had  been  attorney  for  IrMs  m  made  till  after 
defending  an  action  upon  the  terms,  as  the  latter  alleged,  neariyeu^d! 
of  charging  only  money  out  of  pocket;  but  this  was  denied  and^ttempt 
by  Garry^  who  said  the  agreement  was  not  to  charge  ex*  plain  the  delay, 
tra  costs.     Garry  having  brought  the  present  action  for  u,rinoUon  wa» 
his  bill  of  costs,  it  came  on  for  trial  in  February ^  1833,  and  ^  ^^ 
a  verdict  was  found  for  the  plaintiff,  when  it  was  proposed 
that  he  should  accept  &l.  for  the  debt  and  12/.  for  costs,  and 
the  amount  was  to  be  paid  in  a  fortnight ;  and  this  was 
agreed  to.   It  was  sworn  by  WUks^  that  Garry  soon  after- 
wards absconded,  and  sold  off  every  thing,  and  he  could  not 
be  found  to  tender  the  money  to;  but  Fowler ^  at  the  expi- 
ration of  a  fortnight,  applied  as  agent  for  Garry  for  18/. 
On  March  3rd,  the  defendant  paid  16/.,  for  which  Fowler 
gave  a  receipt  on  account  of  the  debt  and  costs  recovered 
in  the  action;  and  there  was  a  memorandum  indorsed,  that, 
if  Wilks  paid  3/.  in  addition  to  the  15/.  on  the  19th  of 
March,  it  would  be  accepted  in  full  satisfaction  of  the  ver- 
dict.   The  3/.  not  being  paid,  judgment  was  signed,  no- 
tice of  taxation  given,  and  the  defendant  was  taken  in 
execution  for  the  full  amount  of  costs,  making  a  difference 
of  24/,  between  the  costs  as  taxed  and  the  sum  agreed  to 
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be  taken.  The  defendant,  on  being  taken,  had  paid  inlo 
the  hands  of  the  sheriff  SO/.,  which  was  paid  over  by  hioi 
ioJFawler  on  June  1st,  \SS3,  and  was  the  sum  noiv  soiigbt 
to  be  recovered.  It  was  sworn  by  Fowler,  tiiat,  though 
Garry's  offices  were  closed,  there  wiis  a  notice  stuck  on 
the  door  that  the  business  was  carried  on  at  Foieier't 
office;  and  that  the  defendant  had  been  distinctly  told, 
that,  unless  the  31.  were  paid  on  the  I9th  of  March,  the 
plaintifT  would  claim  his  debt  and  taxed  costs.  It  was  con- 
tended that  he  was  strictly  entitled  to  do  so,  and  that  the 
application  was  too  late,  as  TriiiUj/,  Michaelmas,  and  Hi- 
lartf  Terms  had  been  suffered  to  pass  by,  and  there  was 
no  attempt  at  explaining  the  delay.  The  motion  was  made 
at  the  close  of  Hilary  Term. 

Archbold,  contra,  was  desired  to  confine  himself  to  the 
latter  point.  Ho  contended,  that  it  was  a  case  of  gross 
oppression  on  ihe  part  of  an  attorney;  and  that  the  Court 
would  not  deny  relief  in  a  case  of  misconduct  by  one  of  ita 
.,  merely  bccau!.c  the  motion  wiis  nut  niu^le  so  eurly 
might  have  been. 


The  Court,  consisting  of  Vaugham,  Bolland,  Gub- 

M*    ..ut    •UJm,  I  t.ua      n.       1..U    »k.»    th^   J.U»  UmA  Um^    , 
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Parkr,  B. — This  is  such  an  application  as  ought  to  be 
made  at  chambers. 

Rule  refused  (a). 


1834. 


(a)  In  Wright  v.  CroUf  in  this 
term,  Addison  having  obtained  a 
rule  nisi  to  compel  the  plaintiff  to 
produce  the  copy  of  an  agreement 
to  be  stamped,  AUxander,  without 
opposing  the  rule,  objected  to  pay 


costs;  and  Parke,  B.,  observing 
that  such  business  was  now  al- 
ways transacted  at  chambers, 
made  the  rule  absolute  without 
costs. 


AsHTON  and  Others  v.  Pointer. 

mLELL  Y  moved  to  set  aside  an  award.  The  action  was 
brought  by  the  plaintifTsi  as  executors,  to  recover  a  ba- 
lance of  50/.  claimed  to  be  due  from  the  defendant.  By 
an  order  of  Nisi  Prius,  the  cause  and  all  matters  in  differ- 
ence were  referred  to  two  persons,  one  of  whom  was  not  a 
professional  man,  and  the  other  (the  defendant's  arbitra- 
tor) was  an  attorney.  The  award  found  a  sum  of  8/.  to  be 
due  from  the  testator  to  the  defendant.  It  appeared  from 
the  affidavits,  one  of  which  was  from  the  plaintiffs'  arbi- 
trator, that  there  had  been  yearly  accounts  stated  between 
the  testator  and  the  defendant,  upon  all  of  which  the  ba- 
lance was  in  favour  of  the  former.  The  last  account 
shewed  a  balance  of  50/.,  which  the  defendant  first  said  he 
had  paid  by  a  50/.  note;  but  it  was  clearly  proved  that  that 
note  was  given  in  payment  of  a  bill  of  exchange  for  50/. 
He  then  said  he  had  paid  it  at  another  time^  and  wished 
to  be  sworn.  He  was  objected  to  by  the  plaintiffs'  attor- 
ney,  but  admitted  by  the  arbitrator.  Upon  being  sworn, 
the  defendant  swore  positively  to  having  paid  the  money, 
and  produced  a  memorandum  in  his  own  handwriting, 
which  he  said  he  had  made  at  the  time,  but  could  give  no 
other  evidence  of  payment.     It  was  also  objected  by  the 


Where  matten 
in  difference  are 
referred  to  a  le- 
gal arbitrator 
abaolutely,  the 
Court  will  not 
entertain  a  mo- 
tion for  review- 
ing hia  dedslon 
either  upon  the 
law  or  the  facts. 

If  the  refer- 
ence is  to  a  non- 
legal  arbitrator, 
the  Court  will 
review  hia  deci- 
sion as  to  a 
point  of  law, 
but  not  upon 
the  facts,  unless 
his  award  ap- 
pears so  glaring- 
ly wrong  as  to 
induce  a  su&pi- 
don  of  miscon- 
duct 

Where  a 
cause  was  refer- 
red to  an  attor- 
ney and  another 
person,  the 
Court  granted  a 
rule  for  setting 
aside  the  award 
upon  a  point  of 
law. 


VOL.  II. 


X  X 
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defendant  that  a  sum  of  SI.  bad  been  improperly  made 
part  of  the  plaintiffs'  account  As  to  that,  it  appeared 
that,  in  iS25,  the  testator  had  sold  to  a  son  of  the  de- 
fendant goods  to  the  amount  of  81. ;  and,  to  prevent  his  son 
being  sued,  the  defendant  requested  that  it  might  be  put 
to  bia  account,  which  was  accordingly  done,  and  formed 
part  of  the  yearly  accounts  from  that  time.  The  defen- 
dant's arbitrator,  the  attorney,  persuaded  the  other  arbi- 
trator, that,  in  point  of  law,  there  was  an  objection  to  its 
bdng  allowed  in  account,  as  no  agreement  in  writing  was 
proved,  which  he  said  was  necessary,  by  the  Statute  of 
FVauda,  to  make  the  defendant  liable,  as  it  was  an  agree- 
ment to  answer  for  the  debt  of  another;  and  that  sum  was 
thereupon  found  to  be  due  from  the  testator  to  the  de- 
fendant. It  was  now  contended  that  the  award  was  bad 
both  upon  the  law  and  the  fact. 

Parks,  B. — You  can  only  move  on  the  legal  ground. 
YtHi  cannot  move  on  the  facts,  unless  ao  glaringly  wrong 
aa  almost  to  amount  to  misconduct  in  the  arbitrators. 

KeUy. — The  arbitrators  are  non-legal  arbitrators.  They 
have  grossly  mistaken  the  law,  and  upon  the  facts  the 
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except  for  objections  apparent  on  the  face  of  it;  any  thing  1B34. 
amounting  to  misconduct  would  be  a  ground^  but  that  is  ashton 
not  sufficiently  shewn.     If  they  give  up  the  8/.  all  objec-  ^' 

Pointer. 

taon  will  be  removed. 

Rule  nisi  accordingly. 


Knowles  r.  Johnson. 

jP.  V.  LEE  moved  to  set  aside  a  writ  and  declaration  for  a  writ  being 
urrqrularity,  the  writ  being  general  and  the  declaration  dSSnldon^tJIl^ 
special^  as  assignee.     He  cited  Archbold's  Practice.  ^^^  ^^  .^  ^ 

no  groond  for 
aettiog  them 

ParxEj  B. — ^There  is  no  incongruity:  the  declaration  g^].,. 
shews  the  character  in  which  the  plaintiff  was  suing.  thrwwrti«i^  ^ 

to  a  bail-bond 
were  sued 

Lord  Lyndhubst,  C.  B. — You  cannot  assume  that  the  jointly,  held  to 
parties  are  different.  ?^"° ''"»"- 


larity. 


F.  V.  Lee. — There  is  another  objection,  that,  the  action 
bemg  ona  bail-bond,  they  have  declared  against  two  of  the 
three  parties  to  it  jointly,  whereas  they  ought  to  have  sued 
all  jointly,  or  each  separately. 

Parks,  B.— There  is  nothing  irregular  at  present ;  if 
they  declare  against  the  other,  they  will  then  be  irregular. 

Rule  refused  on  both  grounds. 


xx^ 
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Smith  r.  Pbnnell. 
A  lii|»c  of  iix      JL  OMLtNSON  shewed  cause  against  a  rule  which  had 
i™  ffent  10  pre-  been  obtained  by  Chandlcss,  for  setting  aside  the  copy  of 
elude  n  mcKiDii    t],g  ^pj(  qJ-  fapigg  and  for  discliarKing  the  defendant  out 

for  selling  ande  r         '  o     o 

the  copy  of  ■      of  custody,  OH  the  ground  of  irregularity,  the  writ  being 
guiarity.  indorsed — "  OldJetcry,  London,"  and  in  the  copy  the  word 

the'word'"2J»-  "  ^"'"'''n"  wfls  omitted.  He  contended,  that  the  npplica- 
rf™,"  in  the  la-  tiom  was  too  late,  sis  days  having  been  allowed  to  pass  be- 
the  cop;  at  Cat  tweeii  the  arrest  and  the  application ;  and  he  cited  Tucker 
"EotwuK  ''•  Colegate(a),  where  it  was  held  to  be  too  late  to  take  an 
fnr  Kuing  istdi-  objection  to  tlie  affidavit  of  debt  after  the  time  for  puttUig 
in  bail  above  has  elapsed. 

But  the  Court  being  of  opinion  that  the  motion  waa  in 
time,  Tomlinson  contended,  that  there  ought  to  have  been 
ofGce  copies  of  the  documents,  and  it  should  have  been 
shewn  they  had  been  examined  ;  hut  the  affidavit  merely 
stated  that  the  deponent  cxamnied  the  copy  served  with 
the  original  in  the  Sheriff's  Office,  Red  Lion-square,  and 
that  the  paper  wriiing  annexed  was  a  true  copy  of  the  in- 
donetnent. 
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1834. 

Bayley  V.  Thompson. 

XHIS  was  an  action  of  replevin,  and,  being  removed  by  Whereadecia- 
the  defendant  into  this  Court,  he  ruled  the  plamtiff  to  de-  "^*^^'!"  t*' 

'         ^  ^    ^  livered  in  the 

clare.     Th^  declaration  was   delivered  in    the  name  of  name  of  a  per- 
Front  Dickens,  (as  the  attorney).    The  defendant,  believ-  torney,  but  who 
ing  from  inquiries  that  there  was  no  such  person  as  Frank  ^  "  wwTh^M 
Dickens  an  attorney,  signed  judgment  of  nonpros.  that  the  defen- 

treat  the  deda- 

Heatan  obtained  a  rule  nisi  to  set  it  aside  as  irregular ;  l?^®** "  *.""^' 

hty,  and  sign 

against  which —  judgment. 

Thesiger  shewed  cause. —  It  is  positively  sworn  that 
Dickens  is  not  an  attorney  on  the  rolls  of  this  Court,  and 
it  is  not  sworn  on  the  other  side  that  he  is.  He  was  de- 
scribed as  residing  at  No.  60,  Nelson  Square;  but  inquiries 
have  been  made  there  and  in  the  neighbourhood,  and  no 
such  person  could  be  found.  Search  has  been  made  at  the 
Stamp  Office,  and  no  such  person  has  got  a  certificate; 
nor  is  the  name  in  any  of  the  books  where  the  attornies' 
names  are  registered  in  this  Court.  A  declaration  so 
delivered  is  a  nullity.  In  Hawkins  v.  Edwards  (a),  where 
the  process  appeared  to  be  sued  out  in  the  name  of  A.  by 
B.J  neither  of  whom  were  attornies  of  the  Court,  and  B. 
had  not  the  authority  of  any  other  attorney  to  act  in  his 
name,  the  Court  set  aside  the  proceedings,  and  ordered  A. 
and  B.  to  pay  the  costs. 

Parke,  B. — How  does  the  client  know  that  he  is  not  an 
attorney?  You  make  him  suffer.  Besides,  you  kept  the 
declaration. 

Heaton  in  support  of  the  rule. — The  declaration  may 

(a)  4  Mo.  603. 
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have  been  irre^larly  delivered,  but  it  is  not  a  oullity.  Iti 
IVelchv.  Pribble{a),  it  was  held  to  be  no  ground  for  can- 
colling  the  bail-bond,  that  the  attorney  who  sued  out  the 
writ  had  neglected  to  take  out  his  certificate;  and  it  was 
said  by  Bayley,  J.,  that  the  interests  ofthe  client  were  not 
to  suffer  by  the  negligence  of  the  attorney.  In  Paterton 
V.  Po»eU(^b'),  the  Court  allowed  a  notice  of  trial  given  by 
iin  attorney  wbo  had  not  taken  out  his  certificate  to  be  set 
aside  as  irregular;  but  there  is  no  authority  for  shewing 
that  proceedings  merely  irregular  may  be  treated  as  abso- 
lutely void.  There  is  no  allegation  in  the  affidavits  that 
lie  is  not  an  attorney. 

Per  Curiam. — ^This  rule  must  be  absolute.  Judgment 
ought  not  tn  have  been  signed  as  if  the  declaration  was  a 
nullity;  but  you  may,  if  you  please,  move  for  a  rule  to  stay 
proceedings,  until  a  proper  attorney  has  been  appointed. 

Rule  absolute,  with  coats. 
(n)  I  l».  A  II.  L'ir..  {i)  9  fling.  620. 


Jones  i;,  Roberts. 

itction  by   the  plaintiff  as  executor,  for 
e  testator,  who  vi 
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not  liable  for  part»  in  consequence  of  certain  delay  in  the  1834. 
eonduct  of  that  part  of  the  business,  by  which  the  defen* 
dant  had  lost  the  whole  benefit  of  it :  the  Master,  how- 
ever, refiised  to  make  any  distinction  between  one  part  of 
tbQ  bill  and  another,  thinking  he  had  no  right  to  do  so. 
JEt.  V.  Richards  thereupon  obtained  a  rule  nm,  calling 
on  .the  plaintiff  to  shew  cause  why  the  Master  should  not 
tax  that  part  of  the  bill  of  costs  which  was  disputed,  sepa- 
rately from  that  part  which  was  not  disputed. 

•/.  Jervis  shewed  cause. — This  is  a  novel  motion :  the 
bill  was  referred  to  be  taxed  under  the  common  order,  to 
pay  what  should  be  found  to  be  due.  It  ought  at  least  to 
be  shewn  on  the  affidavits  that  the  proceedings  were  un- 
necessary or  useless ;  but  it  is  only  said  that  it  was  urged 
before  the  Master  that  they  were  so.  The  Court  has  no 
power  to  grant  this  motion.  The  authority  on  which  the 
Court  acts  is  the  2  Geo.  S,  c.  23,  s.  S3,  which  directs  the 
taxation  of  a  bill  to  be  upon  a  certain  condition,  namely, 
the  submission  of  the  party  to  pay  the  whole  sum  which 
upon  taxation  shall  appear  to  be  due.  The  Court  has  no 
power  independently  of  the  statute.  The  case  of  Wilson 
V.  Gutteridge{a),  where  the  Court  of  King's  Bench  said 
they  had  a  paramount  jurisdiction  independently  of  the 
statute  to  refer  a  bill  for  taxation,  was  decided  apparently 
without  consideration ;  and  was  virtually  overruled  by  the 
late  case  of  Dagley  v.  Kentish  (6),  where  a  rule  for  refer- 
jring  an  attorney's  bill  for  taxation,  on  the  ground  of  the 
general  authority  possessed  by  the  Court  over  its  officers, 
was  discharged  after  a  conference  with  the  other  Judges. 
The  effect  of  this  rule  would  be  to  try  a  question  of  lia- 
bility, which  the  Master  has  no  power  to  do. 

(a)  3  B.  &  C.  157.  (6)  2  B.  &  Ad.  411. 
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Kerbby  v.  Siooers  and  Others. 

X  HIS  was  an   action  of  trespass ;  and  the  defendants  Upon  a  plea  in 
pleaded  in  abatement  the   pendency  of  another  action  ^^.^^^f 
against  them  in  the  Common  Pleas  for  the  same  identical  fnother  action 

in  another 

trespasses^  concludmg  with  a  prout  patet  per  recordum.  Court  for  the 
The  plaintiff  ruled  the  defendant  to  produce  the  record,  ^nciu^ng'with 

a  proui  patti 
per  recordum, 

John  Jervis  having  moved  for  judgment  for  not  produc-  it  is  sufficient 

^,  J  to  satisfy  the 

ing  the  record—  plea  if  a  record 


Manseli  contr&,  contended,  that  there  was  a  sufficient 
record  produced  (and  was  then  in  the  Master's  hands)  to 
satisfy  the  plea»  namely,  a  record  brought  in  upon  cer* 
tiorari  out  of  the  Exchequer,  of  the  entry  of  an  award  of 
a  writ  of  summons  out  of  the  Common  Pleas  between  the 
same  parties.  No  notice  was  given  that  that  writ  was 
abandoned. 

t7.  Jervis  objected,  that  there  was  nothing  on  that  record 
to  shew  that  the  two  actions  were  for  the  same  causes  of 
action.  There  was  nothing  on  the  roll  but  a  writ  in  tres- 
pass. It  is  true,  a  writ  was  issued  out  of  the  Common 
Pleas,  but  it  was  never  served ;  and  it  could  not  have  got 
into  the  possession  of  the  defendants. 

ParkEj  B. — The  question  is,  whether,  if  any  writ  is 
produced,  it  is  not  a  sufficient  compliance  with  the  plea? 
If  the  fact  is  as  stated,  there  ought  not  to  be  such  a  re- 
cord; but  the  proper  course  will  be  to  apply  by  summons 
to  the  Court  of  Common  Pleas  to  take  it  off  the  file. 

[This  was  afterwards  done,  and  the  Court  of  Common 
Pleas  quashed  the  roll,  and  the  plaintiff  had  judgment  as 
upon  a  failure  of  record.] 


of  a  writ  is 
produced. 
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Qdnh  r.  M'Clintock. 
ro  a  dctcn-  XM.ENDERSON  shewed  cause  against  r  rule  which  had 
Ireland  bcei]  obtained  by  Miller,  for  discharging  the  defendant  oat 
iiVi'g'i''tx-  °^  custody  on  entering  a  common  appearance,  on  the 
h^'i^'h^  ground  that  he  had  been  arrested  here  upon  a  judgment 
iiwvrKiis-  obtained  in  Ireland,  having  been  before  arrested  in  Ire- 
'hii  till'  land  for  the  cause  of  action  on  which  the  judgment 
'u'-^itnii'ii'ie  ^'^^  founded.  It  appeared  from  the  affidsTits,  that  the 
iiiir,  huving  arrest  in  Ireland  was  for  121/.  on  bills  of  exchange :  bafl 
mcrii  in  worc  given,  but  were  discharged  on  a  common  appearance: 
ir'liefm- '  ^^  ^^  "**'  faowevcr  appear  how  the  bwl  became  discharged. 
a  sciuiid  ^  cogmwjf  was  given  by  the  defendant,  upon  which  judg- 
iri  tiiii  ment  was  signed.  The  arrest  was  here  for  164i.,  the 
't^lia—  "^  amount  of  that  judgment.  It  was  contended,  that  the  rule, 
''t"t^"'  that  a  defendant  could  not  be  twice  arrested  for  the  same 
kci  to  Ilia  cause  of  action,  did  not  apply  here.  In  MatUe  t,  Mwr- 
"''^'''  ra]f(a),  where  a  defendant,  who  had  been  arrested   in 

America,  was  again  arrested  here  for  the  same  cause  of 
aetionj  the  Court  refused  to  discharge  him.  In  Imlay  t. 
EUefMon  (&),  where  tlie  defendant  had  been  before  bolden 
to  bail  in  Norway,  and  was  then  arrested  here  for  the 
eain«  cauee  of  action,  the  Court  refused  to  interfere,  be- 
cause it  did  not  distinctly  appear  that  the  plaintiffhad  the 
jnd  advantages  in  the  foreign  country  as  he 
idd's  Practice  (c),  it  is  laid 
ted  abroad. 


GUNN 
V. 
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hhn,  because  it  did  not  clearly  appear  by  the  affida-  1834. 
rits  that  the  plaintiffs  had  the  same  remedy  in  the  colony 
which  they  would  have  in  this  country.  The  question 
here  is,  whether  the  plaintiff  had  the  same  security  in  M'Clintock. 
the  foreign  country  as  he  would  have  here.  He  had 
not  the  same  security  in  Ireland,  because  it  appears 
the  bail  were  discharged  on  a  common  appearance,  and 
the  present  is  not  the  same  form  of  action  or  cause  of  ac- 
tion ;  this  is  debt  on  a  judgment  for  164/1  The  defen- 
dant has  no  reason  to  complain,  as  he  might  have  been 
taken  on  a  ca.  sa.  on  the  judgment  in  Ireland* 

Miller  in  support  of  the  rule. — ^The  case  of  Imlay  v.  El- 
lefson  is  decisive  to  shew,  that,  if  the  laws  of  both  countries 
are  the  same,  an  arrest  in  this  country  is  not  permitted 
after  an  arrest  in  a  foreign  country.  The  ground  of  dis- 
charge in  Ireland  ought  to  have  been  shewn*  The  prac- 
tice is  the  same  in  Ireland  as  in  England.  The  conse- 
quence of  the  arrest  in  both  countries  is  the  same,  that 
bail  must  be  given.  In  Bowen  v.  Bamett  (a),  an  action  on 
a  judgment  is  considered  by  the  Court  as  a  vexatious  pro- 
ceeding ;  and  it  is  there  said,  that,  if  there  was  special  bail 
in  the  original  action,  the  plaintiff  is  not  entitled  to  have 
bail  in  the  latter ;  and  in  Tidd's  Practice  (6)  this  rule  is 
so  laid  down. 

Lord  Lyndhurst,  C.B. — ^The  difficulty  is,  that  it  is 
not  explained  why  the  defendant  was  discharged  on  com- 
mon bail  in  Ireland.  If  bail  had  continued  liable  there, 
the  defendant  could  not  have  been  again  arrested  here, 
though  the  arrest  was  on  mesne  process  in  Ireland  for  the 
original  cause  of  action,  and  the  arrest  here  is  on  a  judg- 
ment 

The  motion  stood  over  till  the  next  day,  at  the  expense 

(a)  Saycr,  160.  (6)  9th  edit  p.  177. 


'^*'"'"r.«N  «  fees«ere  c^'^*"'^,'^  J  Te"""'*^"  '^     Master  Ui>d      | 

tj  ihe  M»«<*''    --plain  ICLS  ^oia  j  ^j^^  ai*«"  ■ 

lie  Court  te-       0"V,      „„i(\  ll'"^'  r  PalUaWent-      »        ...ion  wa*   ^^     ■ 

S".  •*"•  !^w.i  *«  *"^_  -.vie."-!,  »"'!  J 


BgaV 
puty 
or  bc- 

iVieg 
huh 
Urgf 
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loci  {d)f  Lord  Tenterden  allowed  the  officer  to  recover  his         1834. 

usual  fees :  his  Lordship  says,  ''  Here  the  bailiff  could 

claun  no  fee  beyond  the  4</.  allowed  by  the  S3  Hen.  6,  «. 

against  the  party  arrested,  but  the  prohibition  extends  to 

him  only.    This  question  is  therefore  open,  whether^  if  an 

officer  be  specially  employed  to  make  an  arrestj  it  may  not 

be  presumed  that  the  party  so  employing  him  gives  him 

to  understand  that  he  will  pay  such  sum  as  the  Court  upon 

the  taxation  of  costs  is  in  the  habit  of  allowing.     I  think 

that  such  an  understanding  may  very  fairly  be  presumed.** 

And  in  Townshend  v.  Carpenter  (6),  Abbott^  C.  J.,  held,  that 

an  attorney  was  liable  to  an  action  by  a  bailiff  for  his  fees, 

in  making  captions  and  executing  writs,  upon  evidence  of 

the  custom  of  attornies  to  pay  the  bailiffs,  and  the  fees 

being  those  usually  paid  on  these  occasions,  and  allowed  by 

the  Master  on  taxation,  though  they  were  much  beyond 

what  the  statute  allows.     The  bill  of  costs  in  the  present 

case   has  been    taxed   according  to  the  usual  scale  of 

charges,  some  of  which  are  regulated  by  the  distance. 

ManseL — ^The  charge  in  the  bill  is  for  a  warrant ;  and, 
according  to  Dew  v.  Parsons,  such  charges  as  are  contrary 
to  the  act  of  Parliament  ought  not  to  have  been  allowed. 

Lord  Lyndhurst,  C.  B. — Dew  v.  Parsons  was  an  ac- 
tion by  an  officer  for  his  fees.  This  is  a  summary  applica- 
tion against  an  officer.  It  appears,  that  the  process  was 
sent  to  the  officer  in  a  letter;  he  had  therefore  additional 
trouble  and  expense;  he  had  to  open  and  read  the  letter, 
besides  paying  postages  and  expenses.  I  think  this  is  a 
case  in  which  we  ought  not  to  interfere ;  and  we  leave  you 
to  adopt  any  other  remedy  you  may  have. 

BoLLAND,  B.,  concurred. 

(a)  5  B.  &  C.  328.  (ft)  Ryan  &  Moody,  314. 
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1934.  ALDEaaoH,  B. — You  are  applying  to  have  the  sheriflrs 

TRiMHoaL      '^'"  'B^^t  but,  after  adopting  him  as  your  agent,  you 
''  ciinnot  turn  Toand  upon  him  as  sheriff. 

Rule  discharged. 


IN  TBB  FOURTH  YEAR  OF  THE  RBI0:4  OF  WILLIAU  IV. 


Thouas  V.  Edwards. 
JkJELLY  applied  to  the  Court  to  be  allowed  further 
time  to  Diake  a  motion  for  a  new  trial  in  this  action  on  ac- 
oonnt  of  the  under-sheriff  not  having  sent  up  his  notes  of 
the  ^aJ.  He  mentioned  a  case  where  the  Court  of  King't 
Bench  had,  under  similar  circumstances,  allowed  the  mo- 
^n  to  stand  over  to  another  day. 

Parks,  B. — You  may  take  your  motion;  and  if  the  un- 
der-sheriff refuses  to  let  you  have  bis  notes,  bring  the  facts 
before  the  Court  upon  affidavit. 

Motion  granted. 
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pldntiff's  caiue  of  actioa  filed  in  thia  Court,  all  required  1834. 
by  the  statutes  in  such  case  made.  To  this  plea  the  plain- 
tiff demurred  specially,  and  assigned  the  following  as 
eatues  of  demurrer  :-^That  the  said  matters  pleaded  in  the 
•aid  plea,^  as  to  the  sufficiency  of  the.affidavitof  the  cause 
of  action,  as  required  by  the  statutes  in  such  case  to  be 
made,  filed  in  this  Court,  is  a  matter  of  law  for  the  de- 
cision of  the  Court,  and  not  for  a  jury;  and  such  matters 
should  not  be  left  to  a  jury ;  and  that  said  plea  should  have 
been  framed  so  as  to  have  referred  the  matters  therein  stat- 
td  to  the  Court;  and  also,  for  that  the  said  plea  consists  al- 
together of  matter  of  law ;  and  also,  for  that  the  matters 
pleaded  in  the  said  plea,  by  way  of  defence,  cannot  be  so 
pleaded;  and  also,  for  that  the  said  plea  has  no  conclusion 
whatever  either  to  the  country,  or  with  a  verification,  and 
has  no  proper  conclusion.    Joinder  in  demurrer. 

Erie  appeared  for  the  plaintiff;  but  the  Court  called 
upon  Mansel  to  support  the  plea. 

ManseL — There  are  two  questions— ^/fr^^,  whether  in 
form  the  plea  is  correct;  secondly,  whether  in  substance 
it  is  an  answer  to  the  declaration.  First,  the  form  of  the 
plea  is  correct.  By  rule  9  of  Hilary  Term,  4  Will.  4,  in 
a  plea  or  subsequent  pleading  intended  to  be  pleaded  in 
bar  of  the  whole  action  generally,  it  shall  not  be  neces- 
sary to  use  any  allegation  of  actionem  non,  or  to  the  like 
effect,  or  any  prayer  of  judgment.  This  being  a  negative 
plea  BO  verification  was  necessary.  Millnerr.  Crowdall(a). 
Secondly,  with  regard  to  the  substance  of  the  plea,  it 
shews  a  sufficient  answer  to  the  action.  The  plea  is  ana- 
logous to  that  pleaded  by  bail,  that  there  was  no  writ  of 
ea.  sa.  duly  issued  and  prosecuted  against  the  principal  (6). 
The  matter  put  in  issue  is  not  matter  of  law  but  of  fact, 

(«)  1  Shower,  388.  (6)  Chit.  PI.  Vol.  2,  p.  520,  3rd  edit. 
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wfaetber  there  was  any  affidavit.  This  case  differs  mate- 
naWy  from  that  of  Hume  v.  Lhersedge  (a),  where  tlie  <ie- 
fendsnt  pleiided  "  that  no  proper  affidavit  of  the  cause  of 
action  to  the  amoiint  of  the  said  Eum  was  ever  made  or 
iiled  of  record,"  &c.  There  the  Court  held,  that  ao 
certain  or  proper  issue  could  be  taken  upon  the  jdea,  be- 
cause it  was  uncertain  what  was  meant  by  a  proper  affida- 
vit. But  tiiey  said,  that  the  defendant  might  have  pleaded 
that  there  was  no  affidavit  except  &c.  This  shews  that 
itie  present  pica  is  good.  The  proper  course  was  for  the 
plaintiff  to  reply,  that  there  was  such  an  agreement,  and 
to  set  it  out  in  here  verba.  Lowe  v.  Etdred  (b).  Although 
it  was  not  necessary  for  the  plaintiff  to  allege  an  afSdavit 
in  his  declaration,  yet  it  is  clear,  from  the  various  statutes, 
that  the  want  of  such  affidavit  is  an  answer  to  this  action. 
By  the  12  Geo.  1,  c.  29,  s.  2,  where  the  plaintiff's  cause 
of  notion  shall  amount  to  the  sum  of  lOl,,  or  upwards,  an 
affidavit  shall  be  made  and  filed  of  the  cause  of  action; 
and  if  any  writ  or  process  shall  issue  for  the  said  sum  of 
10/.,  or  upwards,  and  no  affidavit  and  indorsement  shall 
be  made  as  aforesaid,  the  plaintiff  shall  not  proceed  to  ar- 
rest the  body  of  the  defendant.  The  statute  7  &  8  Geo.  i, 
c.  71,  s.  1,  makes  the  proceedings  and  judgments  had  on 
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point  it  is  clear  that  there  ought  to  have  been  a  conclusion         1834. 
to  the  plea. 

Aldbrson,  B, — ^The  words  of  the  statute  12  Geo.  I, 
are,  ''  That  if,  after  the  S4th  June,  1 726,  any  writ  or  pro- 
cess shall  issue  for  the  sum  of  10/.  or  upwards,  and  no 
affidavit  shall  be  made  as  aforesaid,  the  plaintiff  shall  not 
proceed,*'  &c«  The  statute  does  not  say  '*  made  and 
filed.*'  To  have  raised  the  question  upon  this  act,  the  de- 
fendant ought  to  have  averred  that  there  was  no  affidavit 
wuulem    The  plea  is  also  bad  as  wanting  a  conclusion. 

The  rest  of  the  Court  concurring,  there  was — 

Judgment  for  the  plaintiff  (a). 


An  application  for  leave  to  amend  was  afterwards  made 
without  success. 

(a)  1  C,  M.,  &  R.  26,  S.  C. 


Perry  v.  Patchett. 

XHIS  was  an  action  to  recover  the  value  of  a  stack  of  if  a  plaintiff 
hay  sold  by  the  defendant  to  the  plaintiff,  and  which  it  ap-  neyand  damA^ 
peared  the  plaintiff  was  to  be  entitled,  according  to  the  g^  he  need  not 
contract,  to  keep  on  the  defendant's  premises  for  a  certain  amount  of  his 
time*     Before  the  expiration  of  that  tin^e*  the  hay  was  seiz-  procest. 
ed  and  sold  under  a  distress  for  rent.     A  rule  nisi  was  af- 
terwards obtained  to  set  aside  the  writ  of  summons,  issued 
by  the  plaintiff,  on  the  ground  that  the  amount  of  debt 
and  costs  claimed  by  the  plaintiff  was  not  indorsed  on  the 
process,  pursuant  to  the  directions  of  2  Reg.  Gen.  H.  T.  2 
WiU.  4,  extended  by  5  Reg.  Gen.  M.  T.  3  HiU.  4  (a). 

(a)  .Y/i/f,Vol.  I,pp.  198,471. 
VOL.  II.  Y  Y  D.  P.  C. 
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1834. 

PhILPOT  V.  ASLETT. 

XN  this  case,  it  appeared  that,  in  the  year  1831,  the  de-  if  a  defendant 
fendant  was  indebted  to  the  plaintiff,  and  afterwards  took  ^l^nge  ibr  a 
the  benefit  of  the  Insolvent  Act.     Some  time  after  he  ^«J>\fr<>n» 

which  he  has 

was  discharged  he  contracted  a  new  debt  with  the  plain-  i^n  diicharged 

•«»  int  /»»  1111111  by  the  Ineolvent 

tin,  and  for  the  amount  of  it  and  the  old  debt  he  gave  a  Act,  and  an  ac- 
bill  of  exchange.  On  the  face  of  the  bill  it  did  not  ap-  orthlt\7iK 
pear  whether  it  was  given  for  the  old  or  the  new  debt,  but  '""•^  P*****  **^ 

11  1       1    «  discharge;  and 

payments  were  made  generally  by  the  defendant  sufficient  if  he  gives  a 

to  liquidate  the  new  debt.      An  action  was  afterwards  toraey  to  secure 

brought  on  the  bill  of  exchange,  which  the  defendant  did  ||j®  ^^"^J^^n 

not  defend,  but  gave  a  warrant  of  attorney  for  the  amount  not  set  it  aside, 
of  it,  and  of  the  debt  and  costs.    Judgment  was  afterwards 
entered  up  on  this  warrant  of  attorney. 

Plati  applied  for  a  rule  nisi  to  set  aside  the  judgment 
so  signed,  on  the  ground  of  its  having  been  given  for  a 
debt  from  which,  pursuant  to  the  7  Geo.  4,  c.  57,  s.  61,  he 
was  discharged. 

Tomlinson  shewed  cause  in  the  first  instance. — When  the 
plaintiff  declared  on  the  bill  of  exchange,  if  the  defendant 
disputed  his  liability  on  the  ground  of  his  discharge  un- 
der the  Insolvent  Act,  he  ought  to  have  pleaded  that 
discharge.  The  present  application,  therefore,  was  too 
late. 

The  Court  thought,  that,  as  the  action  had  been  brought 
bond  fide  on  the  bill,  and  the  defendant  had  had  an  op- 
portunity of  pleading  his  discharge,  but  had  not  availed 
himself  of  it,  it  was  too  late  for  him  now  to  apply  for  re- 
lief. 

Rule  discharged  (a). 

(tf)  See  I  C,  M.,  &'  R.  C69,  S.  C 

yy2 
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Tkeasuiik'b  Bail. 
Anotkcofiiait.    XilE  notice  of  bill  did  not  mention  any  street  or  num- 
d'otn  p»r1ih      ^^  "f  'l"^  house  as  the  residence  of  the  bail,  but  merely  ■ 


An  sffidcrit 
ofjulIifilMlllHI, 
giving 


Whilmore  objected,  that  the  rule  required  the  number 

dence" aiJiTOi    of  the  bouse  to  be  given. 

Greaves,  cottlra,  cited  Smit/t's  Bail  (a),  where  the  name 
t  >  village  was  held  sufficient. 

Alderson,  B. — There  may  be  no  street  or  number  to 
tbe  bouse.     I  think  the  description  is  sufficient. 

Whilmore  then  objected  to  tlie  affidavit  of  justification, 
that  there  was  no  adiliiion  given  to  tbe  |>erson  who  made 
tbe  afHdavit;  be  was  merely  described  as  "of  the  parish 
of  BedieeUi/,  in  tbe  county  of  Monmouth." 

Alderson,  B. — 1  tiiinb  this  is  a  fatal  objection;  but  I 
mil  sive  time  (b\ 
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Street  t?.  Carter. 

X  HIS  was  a  motion  to  set  aside  the  service  of  the  writ  if  the  copy  of 
of  etqnas  for  irregularity,  and  to  cancel  the  bail-bond,  on  the  defen- 
The  writ  sued  out  was  correct;  but  the  copy  served  omit-  riiuVd^fertlve 
ted  the  words  *«  Sheriff  of  Wartoickshirey'  and  also  what  »'  " * «">""«* 

for  dif charging 

Court  the  defendant  was  to  appear  m.  the  defendant  on 

coQimon  bail, 
though  the  writ 

FoUeii  shewed  cause. — He  contended,  that,  because  the  **»«**"»• '>g*>t- 
copy  did  not  agree  with  the  writ  in  every  particular,  it  was 
not  a  sufficient  ground  for  di^scharging  the  defendant  on 
common  bail. 

Parke,  B. — At  chambers  it  has  been  always  held  that 
the  plaintiff  ought  to  give  the  defendant  a  true  copy. 

Rule  absolute  (a). 
{«)  See  Hodgkinson  ?.  Hodgkiiuon,  ante^  p.  535. 


Clarke  v.  Webb  and  Another. 
XHE  declaration  in  this  action  contained  counts   for  The  asdgnees  of 

1  x«<«  111  •ji&n  insolvent 

use  and   occupation,  for  money  had  and  received,  and  tenant,  in  con- 
upon  an  account  stated.    Plea — the  general  issue.    Upon  Jjf ^Jjf ^  J^,^' 
the  trial  at  the  last  Surrey  Assizes,  before  Lord  Lynd-  recover  certain 
hursiy  C.  B.,  the  facts  appeared  to  be  these : — Lawrence,  to  pay  to  the 
the  tenant  of  a  house  belonging  to  the  plaintiff,  became  |hc1Iwtquartcr*8 
insolvent,  and  the  defendants  were  appointed  assignees  of  rent.— Held, 

!•  r%      t     •      \»         »  •/»  1  ihsit  the  •um 

his  estate.     By  their  directions,  certain  fixtures  belonging  could  not  be  re- 

.      r  J    c  s.\.  •  jii      covered  on  the 

to  Lawrence  were  removed  from  the  premises,  and  sold ;  ^^j^^  ^^^^  ,„ 
but  the   evidence  did  not  establish  any  occupation   by  account  stated, 

•^  *  ''    there  having 

themselves.     It  was  proved,  however,  that,  in  considera*  been  no  use 

,-,.,,  I       «i  1  *»"^  occupation 

tion  ot  being  ullowed  to  remove  the  fixtures,  they  pro-  by  the  defen- 
dants; and  that 
the  agreement 
should  have  been  declared  on  specially. 
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adwd  to  pay  the  plaintiff  7/.  for  the  quarter's  rent  then 
doe.  The  plaintiff  claimed  to  recover  this  sum  on  the 
eooot  on  an  account  stated.  The  Chief  Baron  told 
Ae  jiiiy>  that,  if  they  thought  the  agreement  provedi 
tbey  hid  hetter  find  for  the  plaintiff;  and  a  verdict  was 
tMOfdingly  found  for  the  plaintiff,  datnagea  71,  Hit 
LoMlihip  having  given  leave  to  the  defendants  to  move  to 
aet  aude  the  verdict  for  the  plaintiff,  and  to  enter  a  non- 
nit,  a  rule  for  that  purpose  was  obtained. 

Itatt  shewed  cause.— Where  a  special  agreement  haa 
bMd  executed,  it  is  not  necessary  to  declare  upon  it ;  but 
imdebitaltu  cuiumpHt  may  be  maintained  upon  the  duty 
arising  out  of  the  performance  of  the  special  contract. 
Here  the  rent  had  become  due,  and  the  occupation  was 
complete,  and  it  was  not  necessary  to  call  in  the  assist- 
ance of  the  Btat.  1 1  Geo,  Z.  There  was  an  agreement 
to  pay  7A  By  virtue  of  that  agreement  the  money  had 
:  due,  and  might  be  recovered  under  the  account 


Lord  Lyndhurst,  C.  B.,  was  of  opinion,  that  the  pro- 
otse  was  a  distinct  and  separate  contract  to  pay  7l.j  and 
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Smith  r.  Tower. 

JjLEATON  moved  that  the  defendant's  late  attorney  it  was  held  to 
might  answer  the  matters  of  an  affidavit  The  principal  fo'mXgl 
groand  of  complaint  was,  that  the  defendant,  having  ap-  >PP)>ca^on 
plied  to  the  Insolvent  Court  for  his  discharge,  and  em-  torney,  that  he 
ployed  the  attorney  to  carry  him  through,  he  was  remanded  ciieDt  to  hand 
by  that  Court  for  misappropriation,  in  banding  over  money  ^^^  '^^J^^ 
to  the  attorney  by  his  advice,  and  upon  his  assurance  that  insolvent 

•^      "^  .  Debtors'  Court, 

there  was  nothing  wrong  in  so  doing.    There  were  other  on  the  client's 
causes  of  complaint,  but    not  made  out  with  sufficient  for^h^diT-^  ^^^ 
particularity.  ^*»"f » <^^?«- 

^  ''  dered  a  misap- 

propriation, and 

Per  Curiam. — We  think  there  are  not  sufficient  grounds  remanded  by*** 
kid  for  the  application.  that  Court 

Rule  refused. 


Stunell  t7.  Tower. 

xC.  y.  RICHARDS  had  obtained  a  rule  to  shew  cause  An  atuchmcnt 
why  an  attachment  should  not  issue  for  the  non-payment  ment°of  costs 
of  costs,  pursuant  to  the  Master's  allocatur;  and  why  the  can  only  be 

granted  on  an 

service  of  the  allocatur  should  not  be  deemed  good  ser-  affidavit  of  per- 
vice.  It  appeared  from  the  affidavits,  that  there  had  been  ***"  ser  c . 
no  personal  demand  from  the  defendant;  but  that  the  per- 
son who  went  to  the  defendant's  house  to  serve  him  with 
the  allocatur  could  not  get  to  see  him,  though  he  heard 
his  voice  in  the  passage ;  and  ultimately  he  served  the  al- 
locatur on  the  daughter  in  the  house,  and  she  promised 
to  give  it  to  her  father.  It  was  sworn,  that  the  defendant, 
who  lived  at  Lincoln^  could  not  be  personally  served. 

Heaton  now  shewed  cause,  and  contended,  that  nothing 
but  a  personal  service  was  sufficient  in  such  a  case. 
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Rt  V.  Richards  was  hesrd  io  lupport  of  the  rule,  and 
dted  Green  v.  Protter  (<j). 

Lord  LvMDHURsT,  C.  B.— The  bearing  the  party's  voice 
fa  tfie  hoiue  carries  the  case  no  farther  than  this,  that  he 
WM  at  home  when  the  daughter  was  serred  with  the  aUo- 
eatMTf  and  the  question  is,  whether  a  service  on  the 
daughter  is  sufficient!  This  rule  ought  not  to  have  been 
gnDted.  A  demand  upon  the  daughter  is  no  demand  at 
all.  It  is  much  better  in  cases  of  this  kind  to  adhere  to 
the  general  rule,  that  personal  serrice  should  be  required^ 
Hia  Lordship  added,  that  the  Court  was  more  anxious  to 
Uj  down  this  rule,  as  the  case  cited  might  be  supposed 
to  anthoriie  a  less  strict  practice. 

The  other  Barons  concurring— 

The  rule  was  discharged  without  costs  (A). 

(•}  Ante,  p.  99.  Xmht,  4  B.  &  Aid.  4 12,  ud  Atlm- 

(t)  See  the  cwu  of  ExparU      j.Nnalim,  ai>f(,p.562. 
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pleas  were  irregularly  pleaded;   first,  as  being  out  of         1834. 
time;  secondly,  because  there  was  no  rule  to  plead seve-     ^     ' 
ral  matters;  and,  thirdly,  because  they  were  not  signed.  «• 

The  pleas  were,  first,  that  the  defendant  did  not  promise; 
and,  secondly,  that  he  had  paid  the  money  claimed  in  the 
declaration,  concluding  with  a  verification :  the  last  plea, 
therefore,  required  to  be  signed ;  and  one  of  several  pleas 
being  bad,  it  makes  all  bad.  An  order  for  seven  days* 
time  to  plead  was  obtained  on  the  15th  of  Afay,  and  the 
plea  was  not  delivered  till  the  22nd,  and  judgment  was  not 
signed  till  the  opening  of  the  ofiice  on  the  evening  of  that 
day.  The  judgment  was  therefore  regular,  the  plea  being 
out  of  time,  according  to  Kay^  one  ^c,  v.  lVhiiehead{a)f 
where  it  was  held,  that  the  time  to  plead  under  a  Judge's 
order  is  reckoned  inclusively  of  the  day  of  the  date  of  the 
order,  but  exclusively  of  the  day  on  which  it  expires ;  and 
Gouldg  J.,  cited  a  case  of  Read  v.  Montgomery ^  where  an 
order  for  time  to  plead  was  made  on  the  16th  of  May,  and 
the  judgment  was  signed  on  the  23rd  for  want  of  a  plea; 
and  the  Court,  on  consulting  the  ofiicers,  held  it  to  be 
regular  (6). 

Folleitf  in  support  of  the  pleas. — The  seven  days 
are  to  be  reckoned  excluding  the  first  day  and  in- 
cluding the  last(c);  a  plea  on  the  22nd  was  therefore 
in  time;  but  even  if  the  pleas  are  clearly  irregular,  the 
judgment  is  not  regular,  because  it  was  signed  too  soon : 
the   plaintiff  had   no   right    to   sign   judgment  till   the 

(a)  2  H.  Bla.  35.  any  particular  number  of  days, 

(b)  In  the  note  to  that  case,  not  expressed  to  be  clear  days,  is 
boweyer,  there  is  a  reference  to  prescribed  by  the  rules  or  practice 
Freeman  y.  Jack$on,  1  Bos.  &  Pul.  of  the  Courts,  the  same  shall  be 
480,  contra,  reckoned  exclusively  of  the  first 

(c)  By  the  late  rule  of  H.  T.  2      day,  and  inclusively  of  the  last 
WiU.  4,  r.  8, "  In  all  cases  in  which      day . "  Jnte,  Vol.  1 ,  p.  200. 
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23r(l,  IS  the  defendant  had  the  whole  of  the  22ih1  for 

pleading. 

lAOeMiiuom,  e<mtrh,  contended,  that,  by  delWering  the 
pleas,  the  defendant  waived  the  remainder  of  tlie  time,  if 
he  wsa  entitled  to  any. 

FoUett. — He  might  waive  the  further  time  for  the  pur- 
pose of  going  on,  but  not  to  authorize  the  plaintiff  to  sign 
judgment. 

Lord  Lyhohuhet,  C.  B. — The  defendant  had  the  whole 
of  the  SSnd  for  pleading;  he  might,  therefore,  during  that 
day  have  delivered  a  good  plea,  but  by  signing  judgment 
be  was  prevented  from  so  doing:  the  judgment  was  there- 
fore wgned  too  soon,  and  must  be  set  aside. 

Aldibson,  B. — The  defendant  might  have  cured  the 
irregularity  of  his  pleas  if  judgment  had  not  t>een  signed. 


Ravenscruft  r.  Wise,  Andbrsom,  D.  S.  Wylib,  and 

S.    WVLIE. 

ijlatus  assumpsit,  to  recover 
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a  contract  signed  ''  Anderson^  Wise,  ^  Co.**    This  was        1834. 
proved  to  be  in  the  handwriting  of  the  defendant  Wise.    R^ygMicRorx 

In  this  agreement  the  terms  on  which  the  plaintifT  was  to  «• 

Wise* 
command  the  India  were  set  forth,  and  the  plaintiff  also 

proved  that  he  had  commanded  that  vessel  for  several 
years.  The  rule  for  paying  61  /.  into  Court  was  then  put  in. 
This  was  the  plaintiff's  case;  and  it  was  contended,  on  the 
part  of  the  defendant,  that  no  primd  facie  case  was  made 
oat,  and  that  therefore  a  nonsuit  must  take  place.  The 
learned  Judge,  however,  would  not  stop  the  case,  and  evi- 
dence was  then  given  by  the  defendants  that  D.  S,  Wylie 
was  not  a  partner  when  the  contract  was  made,  or  at  any 
subsequent  period ;  nor  was  he  an  owner,  for  his  name  had 
not  appeared  on  the  register  for  a  considerable  time  before 
the  vessel  was  placed  under  the  command  of  the  plaintiff. 
Other  evidence  was  also  given  as  to  the  ship's  accounts. 
The  parties  ultimately  agreed  to  refer  the  accounts  to  an 
arbitrator,  leave  being  reserved  to  the  plaintiff  to  move 
to  enter  a  nonsuit.  A  rule  nisi  was  afterwards  obtained 
for  that  purpose. 

Crampion  and  Lloyd  shewed  cause  against  this  rule,  and 
contended  that  the  evidence  adduced  by  the  plaintiff  was 
sufficient  to  charge  the  defendants  as  liable  under  the  joint 
contract  alleged  in  the  declaration.  The  rule  was,  that 
payment  of  money  into  Court  admitted  conclusively  every 
thing  which  the  plaintiff  would  have  been  bound  to  prove 
in  order  to  recover  the  sum  paid  in.  The  form  of  action 
could  make  no  difference,  if  there  were  only  one  entire 
contract  to  which  the  payment  could  be  referred.  Where 
indeed  the  plaintiff  sought  to  charge  defendants  as  to  dif- 
ferent items  on  different  contracts,  and  money  was  paid 
into  Court  as  to  some  items,  that  was  no  admission  as  to 
the  others,  and,  therefore,  the  defendant  was  not  estop- 
ped  from  disputing  them.     So,  also,  some  of  the  late  cases 
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woulcT  Mem  to  shew  tbst  a  payment  into  Court  on  the  im- 
,  debUaiiu  counts  had  a  different  effect  from  such  a  pay- 
ment on  a  count  founded  on  a  special  contract.  In  all 
those  cases,  however,  on  examination  it  would  be  found 
that  the  contract  was  divisihle.  With  respect  to  the  evi- 
dence adduced  on  the  part  of  the  defendant,  it  could  not 
affect  the  case,  as  (he  paymentintoCourtwas  conclusive  on 
the  defendants.  They  cited  fValkerv.  Rau)ton{a),  Long 
T.  Onviite  (b),  Meagher  v.  Smith  (c),  BuUoer  v.  Horne  ((/). 

Joht  Evans  and  John  Jercit  supported  the  rule,  and 
contended,  that,  where  only  some  of  the  defendants  had 
entered  into  a  contract,  they  could  not  by  a  payment  into 
Court  conclude  the  others  as  to  an  alleged  contract. 
Should  such  a  rule  be  allowed  to  prevail,  defendants  might 
be  charged  on  contracts  into  which  they  had  never  entered, 
because  one  of  them  had  so  done  and  paid  in  money  on 
account  of  them.  Such  a  payment  into  Court  generally 
could  only  be  considered  as  an  admission  of  the  de- 
fendant's liability  to  that  extent.  It  was  in  the  nature  of  a 
payment  before  action  brought,  and  only  concluded  the  de- 
fendants to  that  extent.  They  cited  Tidift  Practice  (e), 
Oackbttm  v.  Scfwles{f). 

Ivord  LYtiDiiunsT.C  B.- — ^There  is  lliis  difference  be- 

'Dt  before  action  brought  und  a  ijaymeiit  into 

:_  considered  as  primd 
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here,  there  was  only  one  original  contract  which  binds  all         1^34. 
together.    If,  therefore,  one  was  bound  to  pay  under  this    raybkscroft 
contract,  all  were  so  bound,  because  they  have  jointly  paid  v. 

Wise* 

money  into  Court,  since  none  of  them  are  liable  except  on 
this  contract. 

BoLLAND,  B. — I  am  of  opinion,  that  the  defendants  by 
making  this  payment  into  Court  have  admitted  themselves 
to  be  parties  to  the  contract  alleged  in  the  declaration. 
The  rule  for  entering  a  nonsuit  must  be  discharged. 

Alderson,  B. — Where  the  declaration  alleges  a  con- 
tract generally,  and  it  is  proved  that  there  was  but  one 
contract,  the  parties  are  placed  in  the  same  situation  as  if 
the  contract  were  specially  stated  on  the  face  of  the  decla« 
ration.  If  the  defendants  pay  money  into  Court,  they  ad- 
mit the  contract,  although  they  may  still  prove  that  they 
are  not  liable  beyond  the  sum  which  they  have  paid  into 
Court.  Here  it  was  shewn,  that  only  one  contract  existed, 
and  to  that  only,  therefore,  could  the  payment  be  referred. 
The  defendants  may  adduce  evidence  to  limit  their  liability 
to  the  amount  paid  in,  but  by  the  payment  they  have  ad- 
mitted the  contract 

GuRNEY,  B.,  concurred. 

Rule  discharged  (a). 

(a)  See  1  C.,M.,&R.203,  S.C. 
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Habpeb  9.  Chuhnbvs. 

X  HIS  was  a  special  detnurrer  to  m  dedantion  for  pat- 
ting ID  a  venue. 


ending,  em-  Ckaiidleta  was  called  on  by  the  Court  to  nipport  the 
luin^llt*  daamiTer.— The  new  rules  i^  H.  T.  4,  Wilt.  4,  are  de- 
^'  chred  to  be  of  the  like  force  and  effect  aa  an  act  of  Pai^ 

Uatnent.  Rule  8  (a)  expressly  provides,  that  no  venue  shall 
be  stated  in  the  body  of  the  declaration,  or  in  any  subse- 
qaent  pleading.  It  is  as  if,  therefore,  a  special  fonn  bad 
bMD  given  by  act  of  Parliament,  with  a  prohibition  against 
nn^  uiy  other  form.  The  declaration  is  therefore  in- 
fimd  in  inserting  a  venue,  and  is  liable  to  be  demurred 
tolbr  Ais  as  for  any  other  informality.  There  is  a  pro- 
mo attached  to  the  rule,  "  That  in  all  cases  where  local 
damiption  is  now  required,  such  local  descriptioa  ahall 
ba  given."  It  has  been  occanonally  disputed  what  ia  ma^ 
tar  of  local  description,  and  what  not.  A  party  may  wish 
to  iMve  the  opinion  of  the  highest  toibunal  in  the  country, 
wbidi  he  could  only  get  upon  demurrer:  he  ought  not, 
thfliefore,  to  be  deprived  of  his  right  to  demur,  without  a 
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of  the  objection  is,  to  apply  to  a  Judge  at  chambers  to         lBd4. 
strike  out  the  Tenue. 

No  counsel  appeared  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


In  Neill  v.  Davis^  the  same  point  arose.  George^  for 
the  demurrer,  declining  to  argue  the  point  after  the  for- 
mer case  was  disposed  of,  the  Court  allowed  an  amend- 
ment at  his  instance,  the  costs  to  be  costs  in  the  cause* 


SiGGSRs  r.  Lrwis. 

X  HIS  was  an  action  of  assumpsit  on  a  bill  of  exchange,  it  is  no  defence 
by  the   indorsee  against  the  indorser.     The  defendant  against  an  in- 
pleaded  that  the  plaintiff  commenced  his  suit  before  a  t^^romenwd 
reasonable  time  had  elapsed  after  notice  of  the  dishonour  ^^^^^  *  reason- 

able  time  had 

of  the  bill.    The  plaintiff  demurred.  eUpsed  after  no- 

tice of  the  dis- 
honour; the 

Mansel  appeared  in  support  of  the  demurrer :  but  the  ""Jy  remedy  the 

^^  ^^  '  defendant  has  is 

Court  called  upon —  to  apply  to  the 

Court  to  stay 
proceedings  on 

Chamdless  to  support  the  plea.  The  plea  was  drawn  on  ^^"'"^  ^^ 
the  authority  of  the  case  of  Walker  v.  Barnes  (a),  in 
which  it  was  held  that  the  drawer  of  a  bill  is  only  bound 
to  pay  within  a  reasonable  time  after  receiving  notice  of 
its  being  dishonoured.  That  case  is  distinguishable  from 
Hume  V.  Peplue  (6),  where  a  plea  of  tender  after  the  cause 
of  action  had  accrued  was  held  too  late.  The  question  is, 
whether  the  cause  of  action  can  be  said  to  have  accrued 
till  the  lapse  of  a  reasonable  time  after  notice. 

(a)     Marshall,  37.  (^)  8  East,  168. 
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Aldbrson,  E. — According  to  your  argument,  the  ile- 
cUration  ought  to  have  averred  that  a  reasonable  time  hail 
elapsed  after  the  notice. 

Ckandless. — It  is  matter  of  excuse,  and  is  therefore  pro- 
perly shewn  in  pleading  by  the  defendant. 

Lord  Lyndhurst,  C.  B. — The  case  referred  to,  of 
Walker  V.  Barnes,  was,  where  a  tender  had  been  made 
before  action  brought ;  and  the  question  was,  whether  it 
was  in  time.  This  is  a  different  case.  The  drawer  un- 
dertakes for  the  acceptor:  no  action  can  he  brought  till 
notice  has  been  given  to  the  drawer  of  the  acceptor's  de- 
fault;  but  an  action  maybe  brought  immediately  upon 
notice  being  given.  In  this  and  many  other  cases,  where 
the  wit  is  sued  out  immediately,  the  only  remedy  is  to 
apply  to  a  Judge  to  stay  proceedings  on  payment  of  costs. 

Alderson,  B. — In  Hume  v.  Peplue,  a  tender  after  pre- 
sentment was  held  to  be  too  late.  If  you  had  a  defence 
as  tender  or  payment,  you  might  have  pleaded  it  as  being 
done  in  a  reasonable  time.  Walker  v.  Barnes  is  no  more 
than  this,  that  tender  on  notice  is  tender  in  a  reasonable 
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1834. 

Duncan  r.  Grant. 

wV ALESB  Y  shewed  cause  against  a  rule  obtained  by   Where  the  ge- 
C.  Jones  for  a;  new  trial,  on  the  ground  of  the  verdict  ^^ Stotuterf 
being  asainst  evidence.    The  action  was  for  4/,  10*.  The   LJ«nit«tion» 

^  ^  .  were  pleaded, 

defendant  claimed  to  set-off  3/«  16*.,  and  the  difference   together  with 
was  paid  into  Court.    The  pleas  were,  the  general  issue  off,  it  wu  held, 
and  the  Statute  of  Limitations,  with  notice  of  set-off:    It  fa'^fl^'^i^'' 
was  objected  at  the  trial,  that  the  set'off  ought  to  have  « set-off  could 
been  pleaded^  and,  the  under-sheriff*  being  of  that  opinion,  evidence,  but 
a  verdict  passed  for  the  plaintiff^     It  was  now  contended,   to'have^been 
on  the  authority  of  Webber  v.  Venn  (a),  that  there  being  P>«*d«<'' 
another  plea  besides  the  general  issue,  the  defendant  could 
not  avail  himself  of  the  set-off*  without  pleading  it.     In 
that  case  Lord  Tenterden  said — '^  It  ought  to  be  generally 
known,  that  where  any  plea  is  on  the  record  besides  the 
general  issue,  the  set-off*  cannot,  by  the  terms  of  the  sta- 
tute, be  taken  advantage  of  unless  pleaded." 

C  Jones y  in  support  of  the  rule,  relied  on  Coulson  v. 
Jones  (b),  where  Lord  Ellenborough  held,  that  evidence 
of  set-off*  might  be  given  under  a  notice  of  set-off*,  though 
there  were  several  pleas. 

BoLLAND,  B. — I  think  the  rule  should  be  discharged. 
The  authorities  are  conflicting:  but  I  think  the  opinion 
of  Lord  Tenterden  is  entitled  to  greater  weight,  as  being 
more  consistent  with  the  words  of  the  statute ;  and  Lord 
Tenterden  would  not  have  made  such  a  statement  unless 
he  had  formed  a  deliberate  opinion  adverse  to  that  of 
Lord  Ellenborough. 

(a)  1  Ryan  &  Moody,  413  (b)  6  Esp.  50 

VOL.  If.  Z  Z  D.  P.  C. 
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Alderson,  B.— I  think  it  is  better  to  adhere  to  the  latest 
authority.  The  words  of  the  act  are(o)  "Where there 
are  mutual  debts  between  the  plaintiff  and  defendant, 
one  debt  may  be  set  ofT  against  another,  and  such  matter 
given  in  evidence  under  the  general  issue,  or  pleaded  in 
bar;  but,  if  intended  to  be  given  in  evidence  under  the 
general  issue,  notice  must  be  given  of  the  particular  sum 
intended  to  be  set  off,  and  on  what  account  it  lias  become 
due."  The  fair  meaning  of  the  clause  is,  that  where  there 
is  no  special  pleading  the  set-off  may  be  given  in  evidence 
upon  a  notice,  otherwise  it  must  be  *pleaded.  1  think 
Lord  Tenterden'a  opinion  is  the  better  founded  of  the 
two. 


GviiNKY,  B. — I  am  of  the  same  opinion. 

Rule  discliargcil. 
(n)  2  Geo,  2,  c.  \2. 


Phillipps  v.  Ensbll. 


TRINITY  TERM,  4  WILL.  I^.  685 

Camyn,  amicus  curue^  cited  Thomson  t.  Pheney  (a),         1834. 
where,  in  a  similar  case,  Mr.  Justice  Patieson  held,  that      pH„.Lippg 
the  seryice  must  be  personal  to  entitle  the  plaintiff  to  file  «• 

-    .i  Enssll. 

common  bail. 

Addison. — ^The  other  objection  is,  that,  if  there  was  a 
service  of  the  writ,  the  declaration  was  served  too  early, 
the  service  of  the  writ  being  on  the  23rd,  and  the  decla- 
ration on  the  31st  of  May. 

A  rule  nisi  having  been  granted,  Hutchinson  shewed 
cause,  on  the  defendant's  affidavits.  It  is  wished  to  be 
inferred,  from  the  affidavit  of  the  defendant's  brother, 
that  the  defendant  himself  never  was  served.  The 
brother  swears  that  the  writ  was  served  on  him,  and  not 
on  hb  brother.  The  defendant  swears  that  he  was  not 
served  with  any  process  or  copy  till  the  notice  of  decla- 
ration. He  does  not  deny  that  it  has  come  to  his  hands, 
or  that  he  had  notice  of  it.  They  both  live  together; 
and  the  brother  does  not  say  he  did  not  communicate 
it  to  the  defendant.  That  was  on  the  20th.  On  the 
S3rd,  the  brother  swears  he  was  again  served  with  a 
copy  of  the  summons  by  the  same  person;  but  he  does 
not  say,  that  that  did  not  come  to  the  defendant's  know- 
ledge. If  it  can  be  supposed,  that  the  writ  came  to  the 
defendant's  knowledge,  that  is  sufficient,  under  the  cir- 
cumstances, to  warrant  an  affidavit  of  personal  service,  ac- 
cording to  Rhodes  v.  Innes  (6).  It  must  be  presumed, 
therefore,  that  there  was  a  service  on  the  20th;  and  the 
declaration  on  the  31st  is  regular. 

Addison^  in  support  of  the  rule. — In  this  case,  it  is  quite 
dear  that  there  was  no  personal  service,  for  the  brother 
positively  swears  that  be  received  the  writ,  and  sent  it 

(a)  1  Dowl.  P.  C.  44L 
ib)  5  M.  &  P.  153;  7  Bing.  329;  1  Dowl.  P.  C.  216. 

zz2 
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back  by  the  two-penny  post.  In  Thompson  v.  Phenei/, 
the  service  whs  rs  much  upon  the  defendant  as  it  is  here: 
the  defendant  there  waB  in  an  inner  room,  within  hearing 
of  what  was  going  on  in  the  ahop.  Rhodes  v.  Innes  was 
cited  in  Thompson  v.  Pheney;  but,  in  the  former  case,  the 
son  sold  he  would  give  the  process  to  his  father.  Se- 
condly, the  service  of  the  declnration  was  too  early ;  foFj 
after  the  supposed  service  on  the  20th,  there  was  another 
service  on  the  23rd.  The  defendant  is  sworn  to  have  been 
in  bed  at  the  time. 


BoLi.AND,  B. — I  spoke  to  Mr,  Justice  Paiteson  about 
Thompson  v.  Pheney,  and  he  said,  he  did  not  determine 
what  particular  service  was  sufticient.  That  case  does  not 
impugn  the  case  o^ Rhodes  v.  Janes,-  and,  on  the  authority 
of  the  latter  case,  I  think  this  rule  should  be  discharged. 


Alderson,  B. — In  this  case,  it  appears  that  the  writ 
was  not  delivered  personally  to  the  defendant;  but,  for 
any  thing  that  appears,  it  may  have  come  to  the  defen- 
ilnnt'e  hands.  In  Thompson  v.  Pheney,  Mr.  Justice  Pai- 
teson reprobates  the  practice  of  making  special  affidavits: 
liere  it  must  be  presumed,  that  the  affidavit  of  service  was 


TRINITY  TBRM9  4  WILL.  IV.  687 

1831. 

Rush  v»  Smith. 

XHIS  was  an  action  of  trespass,  for  seizing  certain  pro-  Awiuieumere- 
pieity  belonging  to  the  plaintiffl  The  defendant  pleaded  (hi^adocu-^*^ 
not  guilty.     The  cause  was  tried  before  Vaughan,  B.,  at    "'"'^  although 

®        •'  o         '        »  swonit  and  ask- 

the  LefU  Assizes  for  the  county  of  Suffolk.    The  plaintiff  ed  a  question, 

called  the  ofScer^-who  had  made  the  distress,  to  produce  does  not  answer, 

the  warrant.     By  inadvertence  he  was  sworn,  and  asked   ^^.^^^i^l- 

this  question — "  Were  you  employed  as  bailiff,  and  had    *»on. 

you  any  warrant  V*   The  witness  gave  no  answer.    It  was 

then  contended,  that  the  counsel  for  the  defendant  had  a 

right   to  cross-examine    the    witness,    he   having    been 

sworn.     The  learned  Judge  was  of  opinion,  that,  as  the 

witness  had  not  been  examined,  the  defendant  had  no  right 

to  cross-examine  him.    The  plaintiff  had  a  verdict;  and  a 

rule  mH  for  a  new  trial  was  afterwards  obtained  on  the 

ground  of  the  defendant  being  improperly  prevented  from 

cross-examining  the  witness. 

Austin  shewed  cause  against  this  rule. 

Siorks, Set jt.f  and  B,  Andrews^  supported  it.  They  ad- 
mitted, that,  if  the  witness  had  not  bsen  sworn,  he  would 
not  have  been  liable  to  cross-examination ;  but,  in  the  pre- 
sent case,  he  had  been  sworn,  and  actually  examined.  The 
fact  of  his  having  given  no  answer  to  the  question  put 
could  make  no  difference.  In  the  case  oi Phillips  v.  Earner 
and  Another  (a),  where  a  witness  was  sworn,  but  not  ex- 
amined, Lord  Kent/on  decided,  that,  as  he  had  been 
called,  the  opposite  party  had  a  right  to  cross-examine 
him. 

Alderson,  B. — It  is  now  the  settled  practice,  that,  if  a 

(a)  lEsp.N.P.C.357. 
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witness  is  called  under  llic  authority  of  a  subpcena  tlacct 
lecwM  to  produce  certain  documents,  which  he  is  bound 
to  produce,  and  is  not  examined,  hut  the  documents  arc 
identified  by  other  evidence,  the  opposite  party  has  no 
right  to  cross-examine  him.  In  conformity  with  that  rule, 
I  decided  in  a  case  at  Carlisle.  In  the  present  instance,  the 
witness  was  only  called  to  produce  the  warrant.  The  pre- 
sent rule  must,  therefore,  be  discharged. 


CitiRNEV,  B.,  concurred. 


Rule  discharged  (a). 


{v)  Thie  case  h  u\ia  rvpirrlci]  in      En'im  <\.  t.  v.  Moiley,  E*q.,  antt, 
1C,M.,  &   B.  'J4.     Secfurllicr,      p.  3ft1. 


Payett  v.  Hill. 
of  1  rul«    J.  HOMAS  apjihtd  to  (he  Court  lor  leave  to  serve  a  rule 


(kmi'i''^l*'«e'«uil  dfifen^*"*'   '^  appeared,  that,  upon  applying  at  the  house 
imng^ihough^     to.  MTve  the  rule,  some  one  said  that  the  defendant  had 
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Cleaver  r.  Harorave. 

\JfREAVES  had  obtained  a  rule  msi  for  reviewing  the  AmotUmtore- 
Master^s  taxation,  on  the  ground  that,  on  the  taxation  of  ter's  taxation 
certain  costs,  the  Master  had  refused  to  allow  the  costs  of  ™  rtla^by  ^n 
certain  amendments  in  the  record.  affidavit  that  the  . 

Master  has 


IL  V*  Richard*  shewed  cause. — He  objected,  that  the 
affidavit  in  support  of  the  motion  did  not  shew  that  the 
Master  had  made  his  allocatur;  it  was  expressly  denied 
in  his  affidavit  that  any  allocatur  had  been  made*  He 
contended  that  a  taxation  could  not  be  reviewed  till  the 
Master  had  made  his  allocatur. 

Greaves,  in  support  of  the  rule. — ^The  affidavit  ex- 
pressly states  that  the  Master  refused  to  allow  us  the  costs 
we  claim. 

Per  Curiam. — The  rule  must  be  discharged* 

Rule  discharged,  with  costs. 


made  his  olfo- 
eatmr. 


Weedon  V.  Medley. 

JJLEATON  moved  to  discharge  the  defendant  out  of  An  affidavit  o 
custody,  on  account  of  a  defect  in  the  affidavit  to  hold  to  ^exchan  ''"in 
bail.    The  action  was  on  a  bill  of  exchange  by  the  in-  ^  f<^»n 

•  against  the 

dorsee  against  the  drawer.  The  affidavit,  after  stating  the  drawer,  alleged 
acceptance  of  the  bill,  proceeded  thus: — ^*  and  which  hav-  h^'ing\^me 
inff  become  due  is  wholly  unpaid.*'    He  contended,  that  it  *^"*  Tf*  ''^^^"y 

^  ''         ^  '  unpaid.   On 

was  necessary  to  shew  the  default  of  the  acceptor,  accord-  &  motion  to 

discharge  the 
defendant  out  of 

custody  because  the  affidavit  did  not  sufficiently  shew  a  default  by  the  acceptor,  the  Court  refuted 

to  interfere. 


fl90  CASEB  OM  POINTS  OF  PRACTICE,  BXCII. 

}834.'  ing  to  Croti  t.  Morgan  {a),  and  Banting  j.  JadiM  (hi). 
The  affidavit  ought  to  have  alleged  a  presentment,  other- 
w]n  no  default  is  shewn. 


MeDLBf* 


■Aldkbson,  B. — So  the  drawer  is  not  liable  without 
qotiee ;  but  none  of  the  forms  state  that. 

BoLLAND,  B. — None  of  the  forms  state  any  presentownt 
for  payment.  The  affidavit  states  that  the  bill  has  become 
due,  and  has  not  been  paid. 

Aldebson,  B. — Without  some  authority  to  ahew  that 
fueh  an  affidavit  as  the  present  is  bad,  we  cannot  grant  tiie^ 

Rule  refused. 

(a)  1  Dowl.  P.  C.  122.  (6J  Id.  «5. 


Doe  d.  Gillett  p.  Roe. 

r^ji-i'tiiinii  h      fa.AiiSEL  moved  to  set  aside  a  declaration  in  ejectment 
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Statute  2  Will.  4,  c.  39;**  and  that  statute  is  intituled  ''  An  1B34. 
Act  for  the  Uniformity  of  Process  in  personal  actions  in  his 
Majesty's  Courts  of  Law  at  Westminster;'*  and  its  provi- 
sions only  extend  to  such  actions.  Ejectment  is  a  mixed 
action ;  and  the  act  does  not  therefore  extend  to  it,  and 
consequently  the  rule  does  not. 

Rule  refused  (a). 

(a)S.C.  1C.,M.,&R.  19. 


Seabrook  9.  Cave. 

JUENDERSON  shewed  cause  against  a  rule  for  judg«  The  Court  will 

ment  as  in  case  of  a  nonsuit,  on  the  ground  that  issue  had  ^''j^a^! 

not  been  joined.     The  declaration  was  in  trespass,  with  >nent  as  in  case 

pleaa  of  the  general  issue  and  molliter  manus  imposuit.  though  the 

The  plaintiff  replied  de  injurid  to  the  last  plea,  and  added  fie'a"^^^^ 

the  similiter  to  the  general  issue,  but  there  was  no  simili-  l«atiMuc,ifUie 

°  plaintiff  swean 

ter  to  the  replication  of  de  injurid.     The  cause  was  not  that  the  ftmi/i- 

^1         g»  ^  .  fer  has  not  been 

therefore  at  issue.  added. 

Austin/m  support  of  the  rule. — We  positively  swear 
that  issue  is  joined.  There  was  nothing  to  add  but  the 
similiter;  and,  by  the  rule  of  Trinity  Term,  1  Geo.  2,  the 
plaintiff  may  add  the  similiter,  and  make  up  the  issue, 
when  the  defendant  is  not  let  in  to  allege  any  new  matter, 
or,  if  the  plaintiff  neglects  to  do  so,  the  defendant  may  do 
it  himself.  The  inference,  therefore,  is,  that  the  issue  has 
been  made  up  by  the  defendant,  as  he  swears  it  is. 

GuRNEY,  B.  (a)  —The  cause  is  not  at  issue  without  a 
similiter* 

Rule  discharged. 

(a)  Sitting  alone. 


CASE*  OM  FOIMTS  OF  PRACTICE,  EXCH. 


Wood  v.  Rat. 

Ll'^t^  ^O3K0y  opposed  the  bail  id  this  case,  and  olijeeted  to 

scription  oTb  tlw  Dstice  of  justification  and  the  affidavit.  No  place  wu 

'poii  qgif.  mentioned  in  the  affidavit  where  it  waa  sworn;  and  die 

wh™'^tb?i-  ***P'  *"  '"""'g'y  intitled  Thomas  Waodr.  George  Ale»- 

dnvii  uf  jjdi-  aiider  Ray,  the  notice  being  George  Henry  Ray. 

need  not  ba 

nicinionsd.  Aldehsok,  B.(a) — ^The  place  not  being  mentioned  ia 

not   material;  and  if  the   affidavit  is  irregular,  you  ace 

endtled  to  coau  as  if  there  were  no  affidavit;  but  joo 

aie  at  liberty  to  examine  him  on  the  facts  stated  in  the 

.  affldavit. 

fimfby  then  olyected  to  liis  deicripdon.  He  waa  a  clerit 
..  in  tbe  Pott  Office,  and  had  described  hbnself  aa  a  gentle- 


.Au>HUON,  B. — I  think  tbe  description  is  sufficient. 

Upon  further  examination,   the  bail,  having  adnutted 
UiM-  he  had  taken  the  beneBt  of  the  Insolvent  Act  in  1838, 
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NicHOLLs  9.  Chambers. 


JUlELL  Y  shewed  cause  against  a  rule  which  had  been  Upon  a  trui 
obtained  by  Comyn,  for  setting  aside  the  judgment  and  all  jym  4^  ^  42, 
subsequent  proceedings,  with  costs,  for  irregularity.    The  ^"^^^"^ngj 
cause  was  tried  before  the  under-sheriff,  under  the  3  &  4  a  verdict,  got  hu 
Will*  4,  c.  42.    The  jury  process  was  returnable  on  the  signed  judg* 
8Srd  otMay;  the  cause  was  tried  on  the  27th,  by  order  J^^d^y^ 
of  a  Judge^  and  on  the  same  day  the  costs  were  taxed,  ^«^>  upon  the 
and  judgment  signed.   He  contended,  that,  upon  the  con-  Kction  is,  that 
struction  of  the  18th  clause  (a),  the  judgment  was  regular,  wu^^^ulu^^ 
He  also  referred  to  rule  67  of  H.  T.  2  Will.  4. 

Comyn,  in  support  of  the  rule,  contended,  that  the 
latter  part  of  the  clause,  which  gave  only  the  like  force 
and  effect  to  a  verdict  under  that  act  as  a  verdict  at  Nisi 
Prius,  prevented  the  plaintiff  from  taxing  costs  and  signing 
judgment  sooner  than  a  plaintiff  could  do  upon  a  verdict 
at  Nisi  Prius,  who  in  such  case  could  not  have  costs 
taxed  till  after  four  days  in  term,  when  the  plaintiff  might 
move  for  judgment,  and  the  defendant  might  move  in 
arrest  of  judgment.  If  this  had  been  a  trial  in  vacation 
under  the  1  Will.  4,  c.  7,  the  plaintiff  might  have  applied 
for  immediate  execution ;  but  then  he  must  have  given  up 


(a)  ^Tiich  enacts,  "  That,  at 
the  return  of  any  sach  writ  of  in- 
quiry, or  writ  for  the  trial  of  such 
issue  or  issues  as  aforesaid,  costs 
shall  be  taxed,  judgment  signed, 
and  execution  issued  forthwith, 
unless  the  sheriff  or  his  deputy, 
before  whom  such  writ  of  inquiry 
may  be  executed,  or  such  sheriff, 
deputy,  or  Judge  before  whom 
such  trial  shall  be  had,  shall  cer- 
tify under  his  hand  upon  such 
writ,  that  judgment  ought  not 


to  be  signed  until  the  defendant 
shall  have  had  an  opportunity  to 
apply  to  the  Court  for  a  new  in- 
quiry or  trial,  or  a  Judge  of  any 
of  the  scdd  Courts  shall  think  fit 
to  order  that  judgment  or  execu- 
tion shall  be  stayed  till  a  day  to 
be  named  in  such  order;  and  the 
verdict  of  such  jury,  on  the  trial 
of  such  issue  or  issues,  shall  be  as 
valid  and  of  the  like  force  as  a  ver- 
dict of  a  jury  at  ^»t  Prius. 
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1834.        tbeeotti^    But,  according  to  the  usu&l  practice  upon  trials 
at  Nin  Prhu,  costs  cannot  be  taxed  immediately. 

'  BobtAiiD,'  B. — I  think  the  rule  should  be  dUcbarged; 
.  and  thai,  upon  the  construction  of  the  18th  clause,  the 
ptafn^nay  have  his  costs  taxed  immediately. 

'  Alobeson,  B. — I  am  of  opinion  that  the  plaintiff*  is  en- 
\  titled  to  his  judgment  as  soon  as  he  can  get  his  costs  taxed. 

Rule  discharged,  with  costs. 


Martin  f-CoLviLL. 

When,  on  ic-     C.  CRESSWELL  moved  that  service  of  the  declaration 
couni  of  ihe  de«     ■...  ,  .,,..  ,,  ,  f       ■ 

rendani'irtn-     DUgltt  tw  goou  semce  by  leaving  It  at  the  last  place  oiresi- 

knownl'X^  ""  diuee  of  the  defendant,  and  also  sticking  it  up  in  the  Ex- 

Uourigivesiem  flfc^gKjr  Q^ge.    The  summons  had  been  personally  served, 

ruiar     but  tlic  dtfeiidirit  ii.-id  removed  ivlicn  tlic  declaration  was 


,,.r,  ih.; 


taken  to  be  served.      He  alsu  applied  ihut  ihc  rule  miglil 
be  drawn  up  eo  us  tliat  service  of  the  preseiit  and  future 
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MuDAT  V.  Newman. 

mSELDAM  shewed  cause  against  a  rule  for  judgment  as  it  u  no  answer 
In  case  of  a  nonsuit,  upon  an  affidavit  of  the  plaintiff  that  judgment  ai  in 
he  never  knew  of  the  action  till  the  rule  was  served ;  an  ^  ®f  *  fJ? "" 

mitf  tbat  the 

attorney  of  the  name  of  PenaUaw  had  sued  in  the  plain*  action  wu  com- 
tiff*8  name.    The  rule  had  been  enlarged  from  last  term  Hed  on  by  an 
to  enable  the  plaintiff  to  find  PenaUow,  but  he  had  been  onuTeLiAOTlty 
unable  to  do  so.  ^  *;  plaintiff; 

Dnt  the  proper 
remedy  for  the 

Parke,  B. — I  fear  your  only  remedy  is  against  PenaUauK  thell^ttoiSey " 
You  may  have  the  rule  enlarged  to  the  last  day  but  one  of 
the  term,  and  you  may  take  a  rule  nisi  why  PenaUow  should 
not  pay  the  costs,  upon  an  affidavit  that  you  never  instruct* 
ed  the  attorney  (a). 

(a)  See  Souier  v.  Wattt,  ante,  p.  263. 


on 


Mestayer  p.  Biqgs. 

X  HIS  was  an  action  on  a  bond  conditioned  for  the  pay-    in  an  action 
ment  to  the  plaintiff  of  an  annuity.    Plea— won  est  factum,  SjJI*"d*f~"he 
and  issue  thereon,  upon  which  the  plaintiff  obtained  a  payment  of  an 

annuity,  an  ob- 
verdlCt.  jection,  that  the 

bond  was  not 
inrolled  as  it 

Mansel  having  obtained  a  rule  nin  for  a  nonsuit  on  two  ought  to  hare 

points  reserved  at  the  trial :  first,  that  the  bond  required  taken adrantage 

inrolment  under  the  provisions  of  the  Annuity  Act;  and,  ^oi^non^^Jwc^ 

secondly,  that  the  stamp,  which  was  a  common  deed  stamp  f**"^,**"^  "**"^ 

De  pieaoeu* 

of  1/.  15^.,  was  insufficient. 

Cowling  shewed  cause,  and  contended,  that  such  an 
objection  could  not  be  taken  upon  the  plea  otnon  est  fac' 
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,  but  should  have  been  plendeil.     He  argued  at  great 
th  against  the  validity  of  the  objection  taken  at  the 


length  against  the  validi: 


Mantel,  hi  support  of  the  rule,  cited  Hill  v.  The  Man- 
cheater  and  Salford  fVnterf forks  Company  {a),  as  an  au- 
thority thtit  tlie  objection  us  to  the  inrolment  was  admissible 
under  nan  est  factum,  and  endeavoured  to  support  the 
rule  upon  both  grounds. 

Parke,  B. — I  am  of  opinion  that  there  is  no  foundation 
for  cither  of  the  objections,  and  that  the  want  of  an  Enrol- 
ment (if  it  were  necessary)  could  not  be  urged  as  an  objec- 
tion on  the  plea  of  »o»  est  factum.  It  is  a  general  rule  that 
statutory  objections  must  be  pleaded.  Hill  v.  The  Matt- 
cheater  and  Salford  Water  Works  Company  was  an  en- 
tirely different  case;  the  defendant  there  endeavoured  to 
ttbew  that  the  seal  was  not  the  seal  of  the  company.  The 
rule  must  therefore  be  discharged. 

The, other  Barons  concurred. 
^^^^^H  Rule  discharged. 

^^^^^^L.  Co)  2  Nev.  tt  MmiaiiiK,  ti}'^. 
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day  notice  was  given  of  a  writ  of  inquiry,  to  be  executed  \^^ 
on  the  23rd.  The  motion  was  not  made  till  the  latter  day. 
The  action  was  for  a  bill  of  costs.  It  was  contended,  that 
the  motion  was  too  late.  The  Court  overruled  this  ob- 
jection. It  was  then  contended,  that  the  plea  being 
pleaded  by  an  attorney  different  from  the  one  who  had 
before  acted  in  the  cause  for  the  defendant,  entitled  the 
plaintiff  to  treat  the  plea  as  a  nullity.  It  was  also  denied 
that  he  was  an  attorney.  But  the  Court  intimated  that 
that  motion  had  better  be  referred  to  the  Master.  The 
Master,  on  reference,  found  that  Eley  had  pleaded  in  the 
name  €^  Cole,  without  a  written  authority;  but  that  the 
plaintiff  ought  not  to  have  treated  the  plea  as  a  nullity; 
and  the  judgment  was  accordingly  set  aside,  without  costs. 

The  Court  made  the  rule  absolute,  with  costs;  the  de- 
fendant to  take  short  notice  of  trial. 


(597 


Ashley  r.  Flaxman. 

\jrURNE  Y  shewed  cause  against  a  rule  which  had  been  where  a  plain- 
obtained  by  Erie,  for  judgment  as  in  case  of  a  nonsuit  ^i^"iJId"the 
The  plaintiff  had  been  nonsuited,  but  the  nonsuit  was  set  "oiu^it  mu  af- 

terwards  set 

aside  on  payment  of  costs.     The  costs  had  since  been  aside  on  pay- 
paid.     He  cited  King  v.  Pippeii{a)f  and   Mewbum  v.  ^JL^^t^the' 
Langleyib),  to  shew  that  the  defendant  could  not  move  ^[*a^tl^7i*^ 
for  judgment  as  in  case  of  a  nonsuit,  after  the  cause  had  °^^e  for  judg- 
been  once  taken  down  to  trial.  of  a  nonsuit,  but 

must  take  the 
cause  down  by 

Per  Curiam. — The  proper  course  for  the  defendant  is  p"*^*®' 
to  take  the  cause  down  by  proviso.     The  rule  must  be 
discharged. 

Rule  discharged. 

(a)  IT.R.492.  (6)3T.R.l. 


1 


CASES  ON  POINTS  OF  PRACTICE,  J,XCU- 


JoNES  V.  Roberts  and  Another. 
A  pien  was  il-  JjLOYD  xaQyed  for  juilgiDoiit  for  the  plaintiff  on  a  re- 
■meiidei]  alter  pUcation  of  tiul  tiel  recoril.  The  derendants  were  sued  as 
rcpiiedl'^nnd  ihe  Meculors,  and  pleaded  a  jiidgmenl  recovered  for  'Mi.  in 
couse  was  in  iba  (hc  Court  of  Great  Sessions  oi  Denbigh.  The  plaintiff 
pspei.  under  i-  .  <3  • 

special  ciicum-    replied  nul  tiel  record. 

J.  Jervis  applied  for  leave  to  amend,  by  striking  out 
the  allegation  of  the  judgment;  for,  upon  inquiry,  it  was 
found  that  there  had  been  judgment  by  default,  but  it  was 
only  entered  in  the  books  of  the  Court,  and  was  not  enter- 
ed of  record ;  and  since  the  act  of  1 1  Geo.  1  &\  Will,  i, 
c.  70,  no  one  having  power  to  draw  up  the  record,  it  has 
become  impossible  to  produce  it.  The  plaintiffs  replied  at 
tirst  that  the  judgment  was  kept  on  foot  by  fraud;  and  on 
rejoinder  to  that  replication  there  was  a  demurrer,  which 
was  argued,  and  the  Court  gave  time  to  amend  (a).  The 
defendants  have  now  pleaded  nul  tiel  record. 

Lloyd,  contra,  opposed  the  application,  contending  that 
he  was  entitled  tu  judgment,  no  record  being  produced; 
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BoHRS  V.  Sessions. 

JUlNOWLES  shewed  cause  against  a  rule  which  had  PncoTenanton 
been  obtained  by  Channel,  for  changing  the  venue  in  this  ofiandinEM^x, 
action  from  Middlesex  to  Essex.     He  contended  that  the  ?!' ^'!*^,?"  f, 

coveDants  reiat- 

application  was  too  early,  being  before  plea.     He  relied  >ng  to  the  cuiti- 

vation  of  the 

upon  Weatlterby  v.  Goring  (a),  where,  in  an  action  of  co-  land,  the  Court 
venant,  a  similar  motion  being  made  before  plea,  the  JheTenuetobe 
Court  held  that  the  motion  was  made  too  soon.     In  that  ^,^jf ^ ''™™ 

AttdaUtex  to 

case,  it  was  said,  that,  until  is<ue  has  been  joined,  the  £«mx  before 
Court  cannot  tell  whether  the  defendant  intends  to  set  up 
any  defence  to  the  action;  and  he  cannot  be  entitled  to 
change  the  venue  in  an  action  on  a  specialty  unless  it 
appears  clearly  that  he  will  have  some  witnessses  to  exa- 
mine on  the  trial  of  the  cause.  The  present  is  an  action 
of  covenant,  and  the  same  objection  applies;  for,  until  the 
defendant  has  pleaded,  it  is  impossible  to  predict  what 
questions  will  be  raised. 

Channell,  in  support  of  the  rule. — The  motion  was  made 
on  an  affidavit  of  special  circumstances.  The  rule  is 
drawn  up  on  reading  the  declaration ;  and  from  that  it  ap- 
pears, that  tlie  action  is  brought  for  breaches  of  very  spe- 
cial covenants  in  a  farming  lease  of  land  in  Essex,  It 
would  lead  to  extreme  inconvenience,  in  many  cases,  if 
such  a  motion  could  not  be  made,  linder  special  circum- 
stances, before  plea;  for,  perhaps,  there  may  be  judgment 
by  default,  and  then  there  must  be  an  assessment  by  a 
jury,  which  ought  properly  to  come  from  the  county  where 
the  land  is.  In  the  case  cited,  the  deed  was  an  indenture 
of  apprenticeship ;  and  it  was  moved  on  the  ground  of 
the  witnesses  residing  in  a  difierent  county.  In  that  case, 
there  was  no  affidavit  of  merits,  and  it  did  not  appear 
there  were  any  witnesses  to  examine. 

(r/)  5  Dowl.  &  Ryl.  541 ;  3  B.  &  C.  552. 

VOL.  II.  AAA  D.  P.  C. 
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Lord  Lyndhi/rst,  C.  B. — It  is  impossible  ve  can  know 
the  defence  until  it  is  pleaded.  Suppose  a  release  was 
pleaded.  It  is  always  inconvenient  not  to  abide  by  a  ge- 
'  nml  mle. 

Aldirson,  B. — Why  should  we  go  out  of  a  plain, 
■imple  role  ?  Non  coiulat  that  you  plead  these  matters 
upon  which  you  rely  in  your  affidavit.  The  rule  must  be 
diiebai^ed. 

Rule  discharged,  with  costs. 


Hockley  p.  Sutton. 
X  HIS  was  a  motion  to  set  aside  an  interlocutory  judg- 
nwDt,  which  had  been  signed  as  for  want  of  a  plea,  there 
bdag  several  pleas,  and  no  rule  to  plead  double,  and  no 
dgDUares  of  counsel.  The  decUration  was  oa  a  bill  of  ex- 
change, with  the  common  counts.  The  defendant  pleaded, 
M  to  the  first  count,  that  the  l»li  was  duly  paid;  tecomdiy, 
Uut  be  did  not  promise  as  in  the  first  count  is  alleged; 
tadi  IS  to  the  second  and  subsequent  counts,  he  put  hini' 
self  u 
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have  been  a  repleader.     The  last  plea  puts  in  issue  no-         1834. 
thing;  it  merely  says,  the  defendant  puts  himself  upon  the 
country;  and,  therefore,  no  signature  was  necessary:  and  v. 

there  being  one  good  plea  to  the  first  count,  the  judg- 
ment signed  upon  the  whole  declaration  is  irregular. 

Lord  Lyndhurst,  C.  B. — The  Court  would  not  have 
treated  them  as  pleas,  if  you  had  not;  but  if  you  plead 
several  matters,  one  of  which  is  of  such  a  nature  that  the 
Court  would  not  have  granted  you  a  rule,  that  does  not 
make  them  the  less  several  pleas. 

Alderson,B. — Can  you  say,  that  your  second  and  third 
pleas  are  so  bad,  that  they  are  no  pleas  at  all.^ — or,  do  you 
contend,  that  two  irregularities  make  one  regularity? 

Petersdorff,  who  shewed  cause,  then  objected  to  the  af- 
fidavit of  merits,  on  which  also  the  rule  was  obtained,  as 
not  being  sufficiently  positive^  It  was  in  this  form: — 
**J,  W.,  of  &c.,  saith,  that,  as  far  as  his  knowledge  ex- 
tendsy  the  defendant  is  ready  to  go  to  trial,  and  that  he 
has  a  good  defence  on  the  merits." 

The  Court  required  a  more  precise  affidavit  to  be  pro- 
duced, which  was  done;  and  the  rule  was  then  made  ab- 
solute on  payment  of  costs. 

Rule  absolute. 


A  A  A  i;^ 
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Nbalb  V.  M'Kenzie. 
A  special  pit*     3/RESPASS  for  breaking  and  entering  the  defenilant's 
beiidcl  lU  g>^    dwelling-bouse,  and  seizing  and  detaining  his  goods. 
»«i"low'be2'       ^  ""**  "*"  *"  P'**^  several  matters,  vie.  not  guilty,  and 
lawc'd,  vhtn     a  justification  for  entering  as  landlord  to  distrain  for  rent 
tcr  lu^iy,  b;        in  aneftr  having  been  obtained — 


'  Omyn  shewed  cause.— The  1 1  Geo.  S,  c.  19,  s.  SI ,  em- 
powered the  defendant  to  prove  his  apecial  matter  of  de- 
fenoa  under  the  general  issue ;  and  the  right  so  to  do  was 
■pcdally  saved  by  the  pleading  rules  of  Hilary  Term, 
4IFiA4<(a).  By  the  same  rules  (6),  "  pleas,  avowries, 
and  cognizances,  founded  on  one  and  the  same  prin- 
dpal  matter,  but  varied  in  statement,  description,  or  dr- 
I  only,  are  not  to  be  allowed."  Here,  both  pleas 
e  founded  on  the  same  subject-matter,  and  therefore, 
Ihcfr  introduction  was  inconsistent  with  the  rule. 


,'ClMfiy,  contrd,  submitted,  that  the  new  rules  made  no 
difliVBnce  in  the  case ;  and,  as  before  they  were  promulgat- 
ed the  defendant  had  a  right  to  plead  the  general  issue 


M'Kenzie. 
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which  may  always  confine  a  defendant  to  the  plea  of  the         1834. 
general  issue,  if  it  thinks  right.     The  defendant   must  " 

N  KALE 

make  his  election,  and  for  that   purpose   he  may  take      v. 

twenty-four  hours. 

BoLLAND,  B.,  Alderson,  B.,  and  Gurney,  B.,  con- 
curred. 

Rule  discharged,  without  costs  (a). 

(fl)  See  1  C,  M.,  &  R.  706,  S.  C. 


Stokes  t?.  White. 

X  HIS  was  an  action  on  the  case  for  wrongfully  arresting  By  the  act  of  1 1 
the  plaintifF,  he  being  at  the  time  an  attorney,  and  also  4,  c.  70,  s.  lo,  * 
attending  as  a  witness.  The  defendant,  who  was  also  an  JJ^^  coun^of  L- 
attorney,  had  arrested  the  plaintiff  on  a  capiat  of  privilege  chequer  to  b\\ 

p    t        n      t  ^  m  c  "iiiti  attornies,  and 

out  of  the  Exchequer  of  Pleas^  for  a  demand  for  business  gave  them  leave 
done  for  him  as  a  clerk  in  court.  The  plaintiff  had  applied  wit&mpioy! 
to  Littledale,  J.,  at  Chambers,  and  obtained  his  discharge,  '"g  clerks  in 

'  ^  .  court,  the  pnvi- 

on  the  ground  that  he  was  attending  as  a  witness  on  a  leges  of  the 
trial  under  a  subpoena  at  the  time  of  the  arrest.     There  cierk»  are  not 
was  a  verdict  for  plaintiff  with  1*.  damages,  with  leave  for  abolished;  and 

'^  o     »  therefore  they 

the  defendant  to  move  to  enter  a  nonsuit  or  in  arrest  of  ^ay  ^tiii  arrest 

1..1.I.  j-ii_^-        other  attornies 

judgment;  and  a  rule  msi  having  been  accordingly  obtain-  who  become  in- 
ed  by  Talfourd,  Serjt.-  ^1'^';", 

as  they  did  be- 

Kellff  shevfed  cause,  and  contended,  y^r^/,  that  an  ac- 
tion would  lie  wherever  a  plaintiff  wrongfully  arrested  a 
defendant,  although  he  might  not  know  that  the  party  was 
protected  at  the  time  of  the  arrest;  secondly  ^  that  at  all  events 
the  refusal  to  discharge  a  party,  and  opposing  his  dis- 
charge before  a  Judge,  after  knowledge  of  the  illegality  of 
the  arrest,  rendered  the  plaintiff*  liable  to  a  special  action 


fore. 
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OD  the  ewe,  for  the  subeequent  detention  and  expente  of 
pvltiDgiDbail;  thirdly,  that,  if  boUi  these  foiled,  thederen- 
daat  ID  this  parUcdar  case  was  not  justified  in  ure^ng 
die  plaintiff,  and  that  he  was  liable  in  damages  for  bo  do- 
ing. The  argument,  however,  turned  principally  upon 
4Ih  third  point,  and  upon  the  construction  of  the  recent 
act. of  Parliament  opening  the  Court  o£ Exchequer.  By 
a  pmitge  from  time  immemorial  die  attomies  and  side 
dob  of  the  Court  of  Exchequer  cnuld  bold  attomies  of 
any  of  the  other  Courts  to  bail  for  fees  and  disbursements 
ineimed  as  clerks  in  court,  and  such  attomies  could  not 
jdead  their  privilege.  This  had  been  decided  by  several 
rsins.  but  was  applicable  solely  to  the  officers  of  this 
Cotut.  It  was  argued,  that,  by  the  act  of  11  Geo.  4  & 
1  WUL  4,  c.  70,  by  which  the  Court  was  thrown  open, 
tba  Bwom  and  side  clerks  were  abolished.  Id  the  present 
flaMj  though  the  original  writ  which  was  first  sued  out 
iHued  before  the  act  passed,  the  alias,  on  which  the  plaio- 
liff  wu  actually  arrested,  was  issued  some  days  afterwards, 
•H.  vkAi^Mtt  18th,  the  act  having  come  intoeffect  on  the 
Ulhi  which  was,  therefore,  he  contended,  after  the  priri- 
lt0t  had  ceased;  and,  as  the  detendant  must  have  knows 
1^  iha  wrest  was  malicious. 
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•uppoaed  constant  attendance  on  the  Court  performing,         1834. 
the  duties  of  their  offices.     These  offices  being  abolished, 
or  the  duties  no  longer  to  be  performed,  the  privilege 
ceases  with  them. 

Lord  Lyndhurst,  C.B. — There  is  nothing  in  the  act,  as 
I  conceive,  to  alter  their  privileges.  That  act  does  not 
aboliali  either  the  sworn  clerks  or  the  side  clerks.  It  re- 
cites that  the  business  had  much  increased  of  late,  and 
how  it  had  been  done ;  and  to  facilitate  the  future  trans- 
actions of  the  business  of  the  office,  it  goes  on  to  enact 
that,  in  future,  the  duties  shall  be  done  by  certain  newly- 
created  officers.  The  old  officers  exist,  though  the  duties 
are  transferred.  The  sworn  clerks  still  exist,  and  so  do 
the  side  clerks.  A  side  clerk  was  not  obliged  to  be  ad- 
mitted to  enable  him  to  practise.  They  may  practise  as 
they  did  before:  this  is  one  privilege  clearly  existing. 

Parke,  B. — By  the  act  of  1830,  the  side  clerks  are  re- 
cognised as  existing,  and  they  may  still  practise  as  they 
did  before.  Some,  I  understand,  have  been  admitted  at- 
iomies,  but  others  remain  as  side  clerks,  and  Mr.  White 
is  one. 

Kelly. — They  could  only  practise  in  the  names  of  the 
sworn  clerks  of  the  division,  not  in  their  own  names.     Mr. 

White  was  side  clerk  to  Mr. .     He  practised  before 

the  act  in  the  name  of  the  sworn  clerk.  By  the  act,  the 
sworn  clerks  are  to  do  the  whole  duties,  and  are  not  to 
practise.  How  then  could  Mr.  White  continue  to  prac- 
tise under  the  former  privilege?  The  privilege  was  deri- 
vative through  the  attorney  or  sworn  clerk,  and  they  hav- 
ing ceased  to  practise,  the  privilege  must  cease  with  them. 
The  only  question  is,  as  this  was  an  action  commenced  be- 
fore the  act,  and  continued  afterwards  by  alias^  how  it 
could  have  proceeded?   I   conceive  it  could  not  at  all. 


05 


CASES  ON  POINTS  OF  PRACTICE,  EZCH. 

When  the  plaintifi'  came  to  declare,  he  must  declare  not  in 
biaovn  name,  but  in  that  of  the  attorney,  whilst  the  set 
nji  the  attorney  shall  not  any  longer  practise. 

Lord  Lymdhurst,  C.  B. — It  is  quite  clear  from  former 
■cb  u  to  side  clerks,  that  they  are  not  merely  attomies. 
The  act  in  question  does  not  deprive  them  of  their  right  to 
practise.  The  act  says,  that  attomies  of  the  other  Courts 
shall  be  admitted  before  they  are  allowed  to  practise.  It 
does  not  say  that  the  side  clerks  are  to  be  admitted.  It 
nerer  was  intended  to  abolish  them  or  to  affect  their  rights 
to  practise.  And  I  know  it  was  not  the  intention  of  the 
fruners  of  the  act  to  alter  their  privileges  in  any  way. 

PaBEE,  B. — It  is  quite  clear  that  they  are  not  abolished. 
If  diey  cannot  any  longer  practise  in  the  names  of  the  sworn 
clerks,  they  may  now  sue  in  their  own  names.  When 
tbia  process  was  sued  out,  it  was  necessary  it  should  be  sued  - 
out  In  the  name  of  the  attorney ;  but  the  clerks  in  court 
■n  now  entitled  to  sue  in  their  own  names. 

KMjf. — If  I  understand  your  Lordships  to  decide  that 
the  act  does  not  abolish  the  sworn  and  side  clerks,  I  will 
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1834. 

Gould  v.  Rasperry. 

X  HIS  was  a  demurrer  to  a  plea  of  discharge  under  the  a  piea  of  a  dis- 

Insolvent  Debtors*  Act.     In  those  parts  of  the  plea  which  theLuoivent 

referred  to  the  plaintiff's  supposed  causes  of  action^  they  ^***^"1  ^^ 

were  qualified  by  the  words  "  if  any."  because  it  did 

not  admit  the 
existence  of  the 

Erie,  in  support  of  the  demurrer,  contended  that  the   cause  of  action. 
plea  was  bad,  because  it  did  not  admit  the  existence  of  a 
cause  of  action;  and  a  like  case  in  the  King^s  Bench  was 
citedi  where  the  same  objection  was  held  good. 

Kelly,  canir&,  cited  several  modern  forms  of  pleas,  in 
some  of  which  the  words  'Mf  any*'  occurred;  in  others, 
the  word  *'  supposed*'  was  used.  He  argued,  that  the  ex- 
istence of  the  cause  of  action  was  sufficiently  admitted  for 
the  purposes  of  the  plea. 

The  Court  took  time  to  consider.  On  a  subsequent 
day  Lord  Lyndhursi  said,  the  Court  had  come  to  the 
same  conclusion  as  the  Court  of  Kings  Bench  had,  that 
the  introduction  of  the  words  '*  if  any  *'  rendered  the  plea 
bad ;  but,  as  the  Kings  Bench  had  given  leave  to  amend, 
the  defendant  here,  also,  might  amend,  as  there  seemed 
to  be  some  doubt  about  it. 

Demurrer  allowed. 


Barker  v.  Weedon. 

rr  .  H.  WATSON  shewed  cause  against  a  rule  which  A  writ  of copia* 

had  been  obtained  by  Heaton,  for  setting  aside  the  writ  "Sheriff of 

for  irregularity,  and  for  discharging  the  defendant  out  of  of^^IJsherifflr"— 

custody,  with  costs.     The  affidavit  was  to  hold  to  bail  for  -H«w  bad  on  that 

"*  account,  and  also 

because  the 
words  "indorsed 
hereon'^  were  omitted  in  the  writ,  which  purported  to  have  been  issued  in  an  action  on  the  case. 
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f  sold  and  delivered.  The  writ  was  to  answer  the 
Fin  an  action  on  the  case.  Upon  the  face  of  the 
irrit  it  appeared  to  he  directed  to  the  "  Sheriff  of  Lo»- 
rfba,**  JMtead  of  "  Sberifia ;"  and  the  words,  "  indorasd 
*  were  omitted  in  the  proper  plaoe. 


Alduuon,  B. — Both  ofcyections  are  fatal. 

PmKB,  B. — The  words,  "  on  the  case."  do  not  import 
in  MlHm  oiattwmput:  the  words  in  the  act  avet  "on 
pMBiMs;"  and  in  "  ca»e"  there  can  be  no  arrest  without 
a  Judge's  order. 

Rule  absolute  accordingly  (a). 

(«J  See  HUM  t.  Boyne,  poU. 


FlRLBT  tJ,  RalLETT. 

Where  the  uint  m/HIS  was  a  flution  calling  on  the  plaintiff  to  shew  cause 
™May:—aM,  *^  *^  bail-bond  should  not  be  ddivered  up  to  be  can. 
la"  'luTu^^  oriM*  iat  a  defect  in  the  aflSdavit  to  hold  to  buL  The 
'   '    '   **■  jotin  was  on  a  bill  of  exchange,  and  the  affidavit  merely 
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lay  was,  that  there  was  a  negotiation  on  foot,  which  was  \S34^ 
broken  off,  and  this  motion  was  made  immediately  after- 
wards. An  application  was  made  in  the  first  instance  to  a 
Judge  at  Chambers.  The  objection  to  the  affidavit  was 
beld  lo  be  fatal  in  two  cases — M'Taggari  v.  Ellis  (a)  and 
Lewis  V.  Gampertz  (6). 


Parke  B. — ^The  motion  is  too  late. 


Rule  discharged. 


(a)  12  MooK,  326;  4  Bingh.         (6)  2  C.&  J.  352;  i  Dowl.  P. 
1 14,  S.  C.  C.  319,  S.  C. 


Stewart  v.  Abraham. 

MJOjiNE  moved  to  set  aside  a  continuance  of  a  notice  of  a  continuance  of 
trial  for  irregularity.    The  original  notice  of  trial  was  con-  Friday  for  Man- 
tinned  by  a  notice  on  the  18th  of  April  for  the  21st  The  ^^^ "  ""®*^*°^ 
18th  was  on  a  Friday^  and,  as  a  Sunday  intervened,  he 
contended  that  there  were  not  two  clear  days'  notice,  to 
which  he  was  entitled.   He  cited  Grojean  v.  Manning  (a). 

Alderson,  B. — Unless  you  are  entitled  to  two  clear 
days,  the  rule  is  to  include  the  first  day,  and  exclude  the 
last ;  here,  you  must  either  include  Friday  or  Monday ^  and 
the  notice  is  therefore  sufficient. 

Rule  refused. 
(a)  2  Cromp.  &  Jerv.  235,-  2  Tyrwhitt,  728. 
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1B34. 

Richards  «.  Isaac. 
Affidavitamtt    %LfHILTON,  in  moving  forjudement  as  incase  of  a  non- 
v.fi."andHt     mit,  {uroduced  an  affidavit  intitled  "TAomofi^and /foae 
^."''"  at  luit  of /oAn  Richard*."    That   he   contended   waa  a 

tnfflcient  designation  of  the  cause,  as  such  words  were  al- 
ways employed  in  a  plea ;  and  therefore  that  the  affidavit 
WM  properly  intitled. 

OuRNlY,  B.,  (sitting  alone). — The  usual  and  proper 
mode  of  intitling  an  affidavit  is  in  the  cause,  "  A.  v.  B" 
Tbe  affidavit  here  deviates  from  that  mode,  and  that  has 
nover  been  allowed. 

Rule  refused  (a). 

(a)  See  1  C,  M  ,  &  R.  709,  S.  C. 


BoHRS  V.  Sessions. 

0  lit*  JbONSOR  having  obtained  a  rule  mn,  for  staying  pro- 
viurroiia  ceedtDga  lill  llic  plaintift'  slioulil  give  security  for  custs, 
bein;;  resJdei 
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cation  is  too  late;  but  the  rule  may  stand  over  till  to-mor- 
row^  to  produce  an  affidavit  as  to  when  and  how  the  judg- 
ment was  signed. 

The  motion  was  again  brought  on  before  Gumey^  B., 
when  it  was  stated  that  Parkcy  B.,  on  application  at 
Chambers,  set  aside  the  judgment  on  the  terms  of  taking 
short  notice  of  trial. 

Knowles  contended,  that,  if  the  motion  was  made  abso- 
lute^  it  could  only  be  on  payment  of  costs,  as  security  for 
costs  ought  to  have  been  prc^viously  demanded.  Bailie  v. 
De  Bemale8{d)f  and  Jones  v.  Jones. 

GuKNEY,  B. — The  rule  must  be  absolute,  on  payment 
of  costs,  and  the  proper  security  given  within  two  days. 

Rule  absolute  accordingly, 
(a)  1  B.  &Ald.  331. 
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Gregory  v.  Tuffs. 

JL  HIS  was  one  of  a  great  number  of  actions  brought  by  In  an  action  for 

the  plaintiff  against  the  defendant  and  other  persons^  for  keeping*an  un- 

keeping  houses  of  entertainment  for  public  dancing,  music,  i»cenicd  houw 

&c.  without  being  licensed.     The  case  was  proved  by  some  dancing,  &c., 

,  ^  .»_/••.  •     .     and  the  evidence 

Witnesses,  who  swore  to  a  great  number  of  instances;  but,  for  the  plaintiff 
on  cross-examination,  admitted  that  they  were  hired  at  5s.  I^tiie*'and^ 

might,  if  it  was 
false,  have  been 
answered  by  evidence  on  the  other  side,  the  jury  requested  to  have  the  act  of  Parliament  handed 
up  to  them,  with  which  they  retired  to  consider  their  verdict,  and  found  in  favour  of  the  defen- 
da  nt :  the  Court,  under  these  circumstances,  granted  a  rule  for  a  new  trial,  considering  that  the 
jury  must  have  put  a  misconstruction  upon  the  act,  and  that  it  was  equivalent,  therefore,  to  a  mis* 
dir  ection,  on  which  ground  alone  a  new  trial,  in  such  an  action,  is  usually  granted. 


CASES  OH  POINTS  OP  PRACTICE,  BXCH. 

psr  night  to  rbit  such  places  with  s  view  of  giring  evi- 
Abkb  in  these  actions.  The  defendasrt's  counsel  ad- 
dieased  the  jury,  contending  that  no  oSeoce  had  been 
committed  within  the  meaning  of  the  act,  and  cited 
•evenl  aurtiorities.  He  also  pnt  it  to  the  jury,  whe- 
ther fbey  could  betiere  the  witnesses;  but  no  witnesses 
were  called  on  the  part  of  the  defendant.  After  the  case 
had  been  summed  up  by  Lord  Lyndhtirsi,  C.  B.,  who  ex- 
preaied  his  opinion  that  the  case  had  been  clearly  made 
out,  if  tiie  witnesses  could  be  believed,  and  that  the  de- 
ftndant,  if  he  had  thought  proper,  might  hare  called  wit- 
PBiiw  to  contradict  tbem  if  their  evidence  was  false,  the 
jary  were  about  to  retire,  when  they  requested  that  they 
sught  have  the  act  of  Parliament  handed  up  to  them* 
whidi  the  teamed  Judge  allowed,  no  one  objecting  to  it; 
but  some  of  the  counsel  had  left  the  Court  The  jury  re- 
tired, and  found  a  verdict  for  the  defendant. 

Foliett  obtained  a  rule  niii  for  a  new  trial,  upon  the 
gronnd  that  the  jury  ought  not  to  have  had  the  act  of 
Fariiament  handed  up  to  them,  but  ought  to  have  taken 
the  law  from  the  summing  up  of  the  learned  Judge;  that 
the  verdict  was  so  manifestly  against  the  evidence,  that  it 
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Lord  Lymdhurst,  C.  B. — Thete  witnesaea  might  have         1834. 
been  contradicted. 

Aldersom,  B. — ^The  counsel  for  the  defendant  put  it  to 
the  jury  on  the  question  of  law  as  well  as  of  fact :  several 
cases  were  cited,  and  the  other  side  was  not  heard. 

Law  and  Plait. — It  would  be  very  inconvenient  if  a 
counsel  was  obliged  to  divide  his  address :  first,  as  to  the 
law,  and,  secondly,  as  to  the  fact.     Suppose  an  indictment. 

Alderson,  B. — There  the  jury  is  judge  both  of  law 
and  fact 

FoUeiL — The  argument  on  the  other  side  amounts  to 
this,  that  juries  may  refuse  to  put  penal  acts  in  force. 

Lord  Lyndhurst,  C.  B. — The  only  ground  for  a  new 
trial  iS|  that  the  jury  may  have  formed  their  verdict  on  a 
misapprehension  of  law.  The  jury  may  have  been  vir- 
tually misdirected  by  allowing  them  to  have  the  act.  The 
proof  was  of  such  a  nature,  as  to  lead  irresistibly  to  the 
conclusion  that  the  jury  must  have  formed  their  verdict 
on  a  misapprehension  of  law. 

The  Court  took  time  to  consider  their  judgment,  which 
was  afterwards  deUvered  by  — 

Lord  Lyndhurst,  C.  B. — This  was  a  motion  for  a  new 
trial  in  a  penal  action  after  a  verdict  for  the  defendant.  It 
is  not  usual  to  grant  a  new  trial  in  such  an  action,  except 
for  a  misdirection.  Now,  if  the  jury  have  been  misled  by 
their  own  act,  there  is  no  reason  why  a  new  trial  should  not 
be  granted,  if  we  are  satisfied  that  they  were  mistaken  in 
point  of  law.  We  are  satisfied  in  this  case,  the  evidence 
being  so  extremely  clear  in  favour  of  the  plaintiff,  that  the 
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to  this  leave,  a  rule  nisi  was  obtained,  and  cause  having        1834. 
been  shewn  against  it — 

Heaion  was  heard  in  its  support. — He  submittedy  that, 
as  the  second  account  stated  between  the  parties  shewed 
that  the  plaintiff  had  no  cause  of  action  at  the  time  of 
suing  out  the  writ,  the  plaintiff  could  not  recover  on  the 
first  account.  If  the  plaintiff  were  permitted  so  to  pro- 
ceed, no  matter  how  long  previously,  an  account  had  been 
stated  between  the  parties,  shewing  the  defendant  to  be 
indebted  to  the  plaintiff,  or  how  many  accounts  had  since 
been  settled,  proving  the  liability  to  be  the  other  way, 
the  plaintiff  would  still  be  entitled  to  recover  on  the  first 
account. 

Lord  Lyndhurst,  C.  B.— From  the  particulars  of  de- 
mand furnished  by  the  plaintiff,  the  defendant  must  have 
known  that  the  action  was  brought  upon  the  first  account. 
From  that,  it  appeared  that  the  plaintiff  was  clearly  enti- 
tled to  recover  the  balance.  The  defendant  has  pleaded, 
however,  only  non  assumpsit;  and,  since  the  new  pleading 
rules,  the  defence  of  the  second  account  cannot  be  given 
in  evidence  under  that  plea.  The  rule  directs  (a),  that,  in 
the  action  of  assumpsit^  **  except  on  bills  of  exchange  and 
promissory  notes,  the  plea  of  non  assumpsit  shall  operate 
only  as  a  denial  in  fact  of  the  express  contract  or  promise 
alleged,  or  of  the  matters  of  fact  from  which  the  contract 
or  promise  alleged  may  be  implied  by  law."  According  to 
this  rule,  it  is  clear  that  the  defendant  could  not,  under 
his  plea,  have  given  the  second  account  in  evidence. 

Alderson,  B. — The  second  account  is  either  a  pay- 
ment or  a  set-off,  and  the  defendant  by  pleading  the  general 
issue  has  precluded  himself  from  either  of  those  defences ; 

(a)  Ante,  p.  322. 
VOL.  II.  B  B  B  D.  P.  C. 
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1B34.        for,  bj  rule  3,  under  the  same  head(a),  the  pleai  of  pay- 
Pinotx,       inent  and  aet-off  must  be  specially  pleaded, 

Fen«.  Gubnky,  B.,  concurred. 

Rule  discliarged  (£). 

(a)  AnU,  p.  323.  (ft)  See  also  I  C.  M.,  &  R.  109,  S.  C. 


Jacobs  p.  Phillips. 
inierionitat^^^^K  fbis  ease,  when  the  cause  was  called  on  for  trial,  an 
umlft'^an'order  affidavit  being  produced  on  the  part  of  the  defeRdant, 
nrsuii'riuihf  (tatins  the  absence  of  a  material  witness,  ati  order  of  JVuJ 
preiiuu!,  whli  Priut  was  accordingly  made  for  putting  off  the  trial  oo 
pcoveTll'i'/Jiidet  piyment  of  the  costs  of  the  day  by  the  defendant.  These 
Uiefiat,  aad  coBtfl  Were  accordingly  taxed,  and  the  allocatur  was  for 
ceniflpate  li  ■  131/.  9».  The  Order  of  A'k*  Prim  was  afterwards  made 
Thcfn,  alihaagU  ft  wl^  oi  Court.  On  the  Stth  of  January  following,  «  fiat 
has'ij^enohBi"'  -  •■'U*d  against  the  defendant,  and  under  it  he  was  decUred 
ed  beforu  ii>«  a  bankrupt.  On  the  21st  of  April  he  was  taken  on  an 
loni^d.  attachment  for  the  above  sum,  and  on  the  1^2nd  he  obtained 

Couii'^^»ai'd!i.    Uwcertificale,  which  was  afterwards  confirmed  on  the  17th 
boZ'  'nhB      "'  ^"^  ^^  *'"^  ^'""''  °^  Weview.     The  defeadaut  atill  rcr 


(a)  2  H.  Bl.  251. 

(0  2  B.  &  Adol.  779. 

W 

4  Taunt.  706. 

(/) 

1  Glynn  &  J.  261. 

U) 

3B.&Ald  62. 

ig) 

11  Ve8.646. 

CO 
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fQired  by  the  statute  of  the  certificate  being  allowed  had         1834. 
not  been  given,  the  Court  could  not  take  notice  of  it* 
The  better  course,  therefore,  was  to  let  the  rule  be  en* 
larged  until  the  certificate  was  inrolled^  unless  the  objec- 
tion was  waived. 

Hutchinson  then  agreed  to  proceed  to  the  merits,  on 
condition  that,  if  the  Court  should  be  of  opinion  that  the 
rale  ought  to  be  made  absolute,  it  should  not  be  drawn  up 
liDtil  the  certificate  was  inroUed.  He  contended,  that  the 
certificate  only  freed  a  bankrupt  from  debts  due  by  him, 
cr  claims  or  demands  rendered  proveable  by  the  provisions 
of  the  Bankrupt  Act.  The  words  of  the  Bankrupt  Act  dif- 
fered from  those  of  the  Insolvent  Debtors'  Act,  7  Geo.  4, 
t*  57,  s.  60,  which  discharged  the  insolvent  from  costs, 
and  the  effects  of  every  decree  or  order  for  them.  By 
i.  121  of  the  Bankrupt  Act,  the  effect  of  the  certificate  is 
confined  to  debts  and  **  all  claims  and  demands  hereby 
auide  proveable  under  the  commission."  The  latter  words 
of  the  section  evidently  only  apply  either  to  debts  or  claims 
and  demands  which  might  subsequently  become  debts,  aa 
in  the  case  of  annuities.  In  such  a  case  as  this,  it  is  per- 
fectly clear  that  an  action  of  debt  would  not  lie.  He  cited 
Emerson  v.  Lashley  (a),  Fry  v.  Malcolm  (b),  Carpenter 
V.  Thornton,  (c),  Ex  parte  Stevenson  (d).  Then  the  order 
of  Ami  Prius  could  not  be  considered  as  an  agreement,  for 
it  was  impossible  to  state  any  consideration.  The  case  of 
Riley  Y.  Byrne  (e)  was,  therefore,  distinguishable  from  the 
present.  The  cases  of  Ex  parte  Eicke  (/),  and  Ex  parte 
HiU  (g),  and  others  of  that  class,  only  shew  that,  where 
costs  are  incurred  in  prosecuting  a  claim  of  debt,  they  are 
incorporated  with  it,   and  the  Courts  will  not  separate 
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1S34.         tliem  From  it;  and,  therefore,  the  certi6catc  is  a  bat   to 
,,,„..        tbem. 


Folteil  in  support  of  the  rule. — The  other  side  contenda, 
that,  in  order  to  render  the  certificate  a  discharge  of  the 
defendant's  liabUily,  the  demand  must  constiiuie  a  debt. 
All  that  is  necessary,  however,  is  that  the  demand  should 
be  ascertained.  It  ia  of  no  importance  whether  the  de- 
mand is  the  subject  of  an  action,  a  suit  in  equity,  or  an 
attachment,  whether  at  law  or  in  equity.  A  petitioning 
creditor's  debt,  it  is  true,  must  be  a  legal  one ;  but  it  does 
not  at  all  follow,  because  that  is  the  case,  that  only  leg^ 
debts  are  proveable  under  the  commission.  The  distinc* 
tion  between  the  debt  which  will  support  a  commission  and 
that  which  is  proveable  under  it,  is  clearly  ascertained  and 
acted  on.  He  cited  Ex  parte  C/iarles  {«),  Eden's  liantt- 
rupt  Law  (i),  Gregory  v,  HurrtU  (c).  Ex  parte  Hill  {d). 
Catpenter  v.  Thornton  (e).  Whatever  the  claim  may  be, 
if  it  be  of  a  pecuniary  nature,  if  its  amount  be  ascertained 
before  the  bankruptcy,  in  whatever  manner  it  can  be  en- 
forced, it  is  barred  by  the  commission.  Where  a  contempt 
of  Court,  strictly  so  called,  has  been  committed,  as  in  the 
cose  of  disobedience  to  a  subftarita,  there  is  a  difference. 
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the  bankrupt  was  entitled  to  bis  discbarge.     On  tbese         18^- 

authorities,    therefore,    tbe   defendant  is  entitled  to  be 

discharged. 

Cur.  adv.  vulL 

Lord  Lynduurst,  C.  B. — Taking  all  tbe  circumstances 
iBto  consideration,  we  think  there  was  no  agreement  to  pay 
these  costs*  Our  decision,  however,  does  not  depend  on 
that  question.  We  think  there  was  an  ascertained  claim 
previous  to  the  bankruptcy,  which  might,  therefore,  have 
been  proved  under  the  fiat;  and  therefore  the  defendant  is 
entitled  to  his  discharge. 

Rule  absolute,  but  not  to  be  drawn  up  until  the 
certificate  shall  be  inrolled  (a). 

(a)  1  C,  M.,  &  R.  195,  S.  C. 


Spicer  v.  Burgess. 

ADOLPHUS  and   Thesiger  shewed  cause  against  a  where « release 
rule  nisi  for  a  new  trial.    It  was  an  action  of  trespass ;  and   has-been  exc- 
oni  the  part  of  the  defendant  it  became  necessary  to  release   5"^*^»  ■°?*.^*" 
two  persons  named  ChurchiU  and  Pizxey^  in  order  to   ed  to  him,  the 

,1  ^      .  '^  g^  \        '  i*   name  01  another 

render  them  competent  as  witnesses.     On  production  of  wUneis  u  intro- 
the  release,  it  appeared  that  it  had  originally  been  pre-  fn""uJ„^t  Jg- 
pared  for  Churchill  only.     As  the  cause  proceeded,  how-  executed,  it  is 

•         .  11  J.  1  -n*  1  not  necewary  to 

ever,  it  was  thought  expedient  to  release  Ptzxey  also.  Lave  a  fresh 
His  name  was  therefore  inserted,  and  conformable  altera-  '^'qSIw*  whe- 
tions  made  in  the  instrument.     Previous  to  the  alterations  ****'  °"?  '^^^p 

u  sufficient  on 

the  defendant  had  executed  the  release,  but  it  was  not  a  release  of  two 
delivered  to  Churchill.     The  latter  was  not  aware  of  its  ''^  "***** 
existence,  for  the  defendant's  attorney  had  not  permitted  it 
to  go  out  of  his  possession.   When  the  alteration  had  been 
made  the  defendant  again  executed  the  release.     It  was 
then  objected,  on  the  part  of  the  plaintifi*,  that,  at  the  time 
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of  tbc  first  execution,  it  was  a  perfect  deed,  and  the  etainp 
consequently  occupied.  When  it  was  re-executed,  and  the 
name  of  Pisxey  introduced,  a  new  stamp  became  requisite. 
No  such  stamp  having  been  used,  the  witnesses  were  not 
competent.  The  objection  was  overruled,  and  the  de- 
fendant had  a  verdict,  A  rule  nisi  waa  afterwards  obtained 
for  a  new  trial,  aod  against  that  rule  cause  was  now  shewn. 
tt  was  contended  that  the  release  being  in  fieri  at  the  time 
the  alteration  was  made,  the  stamp  had  nut  been  occupied 
so  as  to  render  it  necessary  to  have  a  fresh  stamp.  They 
cited  Webber  v.  Maddocks  (a),  MaUon  v.  Booth  (4), 
Jones  V.  Jones  (c),  Due  d.  Garnons  v.  Knight  {d),  JoIm- 
ton  V,  Baker  (e).  Shepherd's  Touchstone  {/),  Comynt'i 
Digest  {g),  Johnson  v.  Baker  (h). 


Ptatf,  in  support  of  the  rule,  contended  that  the  re- 
lease to  Churchill  had  become  a  perfect  deed  by  the  ex- 
ecution of  it  for  all  purposes.  The  stamp  bad  thus  been 
once  occupied,  and  therefore  could  not  again  be  used. 
He  distinguished  the  present  from  the  cases  cited  on  the 
otfier  side. 

Cttr.  adv.  ««A. 
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attd  there,  the  Court  said  that  all  was  injieti,  and  merely  lBd4. 
in  the  nature  of  an  escrow.  The  cases  of  Murray  v.  Earl  of 
Stair  (a),  and  Jones  v.  Jones,  are  decisive  as  to  the  ob« 
jection  taken.  Though  the  release  in  point  of  form  was 
completely  executed,  it  was  placed  in  the  h^ds  of  the 
attorney  to  be  used  only  in  case  of  necessity.  We  are  of 
opinion,  therefore,  that  it  was  insert  only,  and,  therefore, 
Aat  the  re*execution  did  not  render  a  new  stamp  necessary. 
It  is  a  matter  of  question,  whether  two  persons  could  be 
released  on  one  stamp ;  but  that  objection  was  not  made 
at  the  trial.  We  are  all  of  opinion  that  the  rule  must  be 
discharged. 

Rule  discharged  (b). 


(a)  2  B.  &  C.  88;  d  D.  &  R.  278,  S.  C. 
(6)  See  also  1  C,  M.,  &  R.  129,  S.  C. 


Hammond  v.  Thorpe. 

JudRLE  and  Channell  shewed  cause  against  a  rule  nUi,  a  defendant,  by 
requiring  the  plaintiff's  attorney  to  pay  the  costs  of  de-  ^"h^^^Vju- 
fending  this  action.   The  facts  on  which  the  rule  had  been  «>'»  ^w^es  any 

supposed  right 

obtained  appeared  to  be  these :  the  plaintiff  was  an  illite-  he  may  have  to 
rate  person,  and  the  attorney,  against  whom  the  application  from  the  ^r- 
was  made,  induced  him  to  sign  a  paper,  with  the  contents  "f  ^r  ^^^the 

,  \  plainuff,  on  the 

of  which  he  was  unacquainted,  but  which  authorized  the  ground  of  the 

action  to  be  brought.     It  was  an  action  of  trespass  for  brought  wifhout 

breaking  the  plaintiff's  close,  and  the  defendant  pleaded  J^t"^^°^^*** 

leave  and  licence.    When  the  cause  came  on  to  be  tried, 

and  some  of  the  facts  were  disclosed,  the  learned  Judge 

at  Nisi  Prius  suggested  that  it  would  be  better  a  juror 

should  be  withdrawn.    The  parties  yielded  to  this  sugges- 

tion,  and  a  juror  was  withdrawn  accordingly.   The  present 

application  therefore  was,  that,  as  the  action  had  been 

brought  without  the  consent  of  the  plaintiff,  the  attorney 

who  had  brought  it  might  be  compelled  to  pay  the  costs  of 
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the  defemlant  incurred  by  him  in  his  det'ence.  Tlie  n(1i- 
davita  in  answer  Co  the  rule  completely  denied  the  facts 
stated  on  bebairofthe  defendant. 

Thexiger  supported  the  rule. 

A1.DBRS0N,  B.  {a). — The  queation  here  ib,  whether  the 
defendant,  having  consented  to  the  withdrawal  of  tbc  jaror 
and  the  payment  of  his  own  costs,  can  now  claim  from  the 
plaintiiT's  attorney  those  costs  which  he  so  consented  to 
pay.  There  is  no  precedent  for  this  application.  Had  the 
trial  proceeded,  and  the  defendant  had  a  verdict  in  bis 
favour,  and  the  plaintiff  was  unable  to  pay  his  costs,  the 
Court  might  perhaps  then  have  placed  the  attorney  in  the 
situation  of  the  plaintitf,  and  required  him  to  pay  the  de- 
fendant's costs  of  defending  the  action.  But  having  here 
consented  to  pay  his  own  costs,  he  cannot  afterwards  cast 
the  burden  upon  another  person.  Besides,  the  affidavits 
on  the  part  of  the  attorney  completely  answer  those  on 
which  the  application  was  founded. 

The  rest  of  the  Court  concurred.  ^^| 


723 


COURT  OF  COMMON  PLEAS, 


inicj^Imas  Setm, 


IN  THE  FOURTH  YEAR  OP  THE  REIGN  OF  WILLIAM  IV. 


Millard,  Gent.,  one  &c.,  v.  Millman.  1834. 

JLN  this  case,  the  defendant  was  in  the  custody  of  the  A  priioiier  in 

Marshal,  on  process  issuing  out  of  the  Court  of  King^s  the  Manhail'if 

Bench.    The  plaintiff  sued  out  a  writ  of  detainer,  which  pjj^filj^the 

was  regularly  served  pursuant  to  the  provisions  of  2  Will.  Common  Pleas, 

need  not  now  b6 

4,  c.  39,  s.  8(a).  It  appeared  to  the  officer  of  the  Court,  removed  intotbe 
that  the  plaintiff  could  not  declare  against  the  defendant  warden^in  o^r- 
in  this  Court  while  he  was  in  the  custody  of  the  MarshaL   ^'  ^^  ^  .  ^ 

''  charged  with  a 

A  habeas  corpus  was,  therefore,  obtained  to  remove  him  declaration. 

into  the  Fleet  Prison  for  the  purpose  of  declaring  against 

him. 

Gaulbum,  Serjt.,  applied,  on  behalf  of  the  defendant, 
for  the  enlargement  of  the  time  within  which  the  writ  was 
made  returnable,  on  the  ground  of  his  extreme  age  and 
bad  state  of  health. 

Per  Curiam. — Before  the  passing  of  the  Uniformity  of 
Process  Act,  if  a  defendant  was  in  the  custody  of  the 
Marshal,  it  was  necessary  to  remove  him  by  habeae  cor* 
pus  into  the  custody  of  the  Warden  of  the  Fleet  Prison, 

(a)  3  Dowl.  Stat.  150. 


CAGES  UN  POINTI  OP  PKACTIi;! 


1 


1S3-I.         previous  to  the  plaintiff  declaring  against  him.     But  since 
Mil  LARD      tbs  passing  of  that  statute  that  necessity  and  consequent 
'-  inconvenience  have  been  removed  (a). 

Uule  refused  (b). 


(a)  ThE  wonls  of  ihs  seclion 
are,  "  Uml,  wben  ii  shnll  be  inUixt- 
cd  to  detftin  la  any  such  ttriiau  any 
ptnoo  being  io  the  cusloilyof  ili« 
Monlinl  of  tbc  MarthaJiea  of  tlie 
Cuurt  of  A';«/*  BfiirA,  or  of  tlie 
Warden  of  the  I'lfct  Prison,  the 
procesH  of  ilMninpr  eliail  Ue  ae- 
cordinjf  Id  tbn  fbnn  of  the  writ  of 
(Ici^ner  (^uutaincd  in  the  hchc- 
duleuf  ttienct,  wkI  murhed  Ni>.5j 
Slid  n  I'opy  of  t,atA\  proceES,  and 
of  all  iudorseinenls  tbrrt^gn,  shall 
be  delivered,  together  with  such 
proccM,  to  the  said  Marshal  or 
Warden  to  whom  tlie  honie  shall 
he  (Uncled,  aod  who  shall  fonl>- 
wilU  Krre  such  ropy  upon  (lie 
defendant  personally,  ur  leare  the 
(ttwe  St  his  room,  lodging,  or 
oUier  place  of  abode;  and  iiieh 
pTMtu  may  ititit  from  tilher  vf 


t/ie  taui  Coarli,  and  the  declara- 
tion tliereupoQ  shall  and  tnsy  al- 
lege the  prisoner  to  be  in  the  cus- 
tody of  the  said  Marshal  or  War- 
den, aa  tha  fact  ma*  be;  and  the 
proceedings  shall  be  as  agunsi 
prisoners  in  the  custody  of  the 
slieriCf,  unless  otherwise  ordered 
by  some  rules  to  be  made  by  the 
Judges  of  the  eud  Courts." 

(ij  See  flamed  v.//arrw,derk, 
aafe,  p.  IBS.  where  it  nas  held, 
ibat  if  a  defendant  it  detained  in 
(he  custody  of  the  Warden,  oa 
process  issuing  out  of  the  King't 
BeneA,  the  dechration  should  state 
him  to  be  in  ihe  costody  of  tiiC 
Warden;  nnd  it  is  not  neccstarj 
to  bring  bim  up  by  hahrat  corpiu 
to  charge  liiui  with  a  declaratioo. 
The  above  ease  is  also  reported  In 
.IM.&Scoit.&t. 
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be  contended,  was  however  too  late.  The  service  of  the  1834. 
di$irtngas  had  been  effected  on  the  30tb  of  March,  but  the 
application  to  set  it  aside  was  not  made  till  the  17th  of 
Jpril.  According  to  the  directions  of  1  Reg.  Gen.  H.  71 
S  WM.  4y  8.  S3  (a),  the  time  here  allowed  to  pass,  namelyj 
eighteen  days,  must  clearly  be  considered  as  an  unreason- 
aUe  delay. 

Talfourd,  Serjt,  contrdf  submitted,  that,  as  the  omission 
of  the  attorney's  name  was  in  direct  contravention  of  the 
act  of  Parliament,  the  distringas  must  be  considered  as 
a  mere  nullity. 

TiNDAL,  C.  J.— It  is  ordered^  by  10  Reg.  Gen.  M.  T.  S 
WUL4i{Jb),  **  that  if  the  plaintiff*  or  his  attorney  shall  omit 
to  insert  in,  or  indorse  on,  any  writ  or  copy  thereof,  any 
of  the  matters  required  by  the  said  act  to  be  by  him  in- 
serted therein  or  indorsed  thereon,  such  writ  or  copy 
thereof  shall  not  on  that  account  be  held  void,  but  may 
be  set  aside  as  irregular,  upon  application  to  be  made  to 
the  Court  out  of  which  the  same  shall  issue,  or  to  any 
Judge.**  In  this  case,  therefore,  the  writ  is  not  void,  but  is 
merely  irregular.  The  question  then  is,  whether  this  ap- 
plication was  made  within  a  reasonable  time?  I  am  of 
opinion  that  it  was  not.  The  present  rule  must,  therefore, 
be  discharged  with  costs. 

Gaselee,  J.,  was  of  opinion  that  10  Reg.  Gen.  M.  T. 
8  Will.  4,  was  not  imperative,  but  merely  directory. 

Park,  J.,  and  Alderson,  J.,  concurred. 

Rule  discharged,  with  costs  (c). 

(«)  AnU,  Vol.  i,  p.  187.  (6)  Ante,  VoL  1,  p.  473. 

(c)  3  M.  &  Scott,  163,  S.  C. 


\ 


i»-*'"',  tj.     Tm*"'  ""        „  ,.,,itr  &  ICoW'  •"  usury,  """ 

L  benefit  of  *«'"-,  .„.  .W-W,  °"  ""J  a  ne.  u»> 
^eeud  .o  o.  *;J-,„„,,„„  .a.  re.e'  •  ^  _^^  ,„,  .,* 
"-'■T  Wl,e„  the  »»-  """o„  fte  reference,  1«  "i; 
,.,..,ere.re.l^»  „dga.eh.». 

„t,he  defendant..  .,,  .„rd  «We.  ">  *' 

.h.t  wtere  p.'ne«  *  ^._„  (^  A»  Court  «»;;^J____^ 
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1834. 

AsHTON  r.  Naull. 

X  HIS  was  an  application  under  the  43  Geo.  3,  c.  46,  jf  ^  ^.^^ 
8.  3,  to  give  the  defendant  his  costs,  on  the  ground  of  his  ?*^f''^?  •  ^•" 

teDoant  HHr  one 

having  been  arrested  without  reasonable  and  probable  sideofamutnai 
cause.  It  appeared,  that  mutual  dealings  had  taken  place  ^^gmdit  for 
for  some  time  between  the  plaintiff  and  defendant     In  7***'  ^ '??'" 

*^  to  be  due  from 

the  course  of  these,  the  latter  became  indebted  to  the  himself,  ai- 
former  in  a  sum  of  105/.  17^.  Gd.    How  much  was  due  to  fendant  has  re- 
the  defendant  was  unascertained;  but  the  plaintiff  was  his^Scrount'^the 
aware  of  a  sum  of  39/.  9*.  1  Id.  being  due  for  certain  bricks  ^^^  *■  endued 

to  his  costs  tin- 

and  tiles  supplied.     The  plaintiff,  however,  arrested  the  der  the  4S  Geo. 
defendant  for  the  full  amount  of  his  claim.     At  Nisi  Prius    '^    '  "* 
the  cause  was  referred,  and  the  plaintiff  ultimately  recover- 
ed under  an  arbitrator's  certificate  the  sum  of  17/.  1^.  11  ^dL 
only.    A  rule  nisi  having  been  obtained  to  give  the  defen- 
dant his  costs — 

Coleridge^  Serjt.^  shewed  cause. — His  affidavit  stated^ 
that  the  defendant  had  refused  to  deliver  him  his  account 
when  required  so  to  do.  He  cited  Germain  v.  Burrows  (a), 
Doulan  V.  Brett  (6),  Day  v.  Picton  (c),  Silversides  v. 
Bowleg  (rf),  lurner  v.  Prince  (e),  Payne  v.  Acton  (/J, 
Keene  v.  Deeble  {g). 

WUdCf  Serjt.,  was  proceeding  to  support  the  rule,  when 
he  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — The  plaintiff  must  have  known  that  he 
was  indebted  to  the  defendant  in  the  sum  of  39/.  9s.  1  Id. 
Under  these  circumstances,  an  arrest  for  the  whole  amount 

(a)  5  Taunt.  259.  (e)  2  M  &  P.  305 ;  5  Bing.  191, 

(6)  5  Man.  &  Ryl.  29;  10  B.  &  S.  C. 

C.  117.  (/)  1  B.  &B.  278;   3  J.  B. 

(e)  5  Man.  &  Ryl.  51 ;  \OB.k  Moore,  605,  S.  C. 

C.  120.  0)  3  B.  &  C.49I;  5  D.  &  R. 

(d)  I  J.  B.  Moore,  92.  383,  S.  G. 
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of  the  claim  which  the  plaintiff*  had  upon  the  defendant 
maBtbe  considered  as  without  reasonable  and  probable 
CBUie.  The  Court,  in  the  case  of  Dronefield  v.  Archer  (a), 
held,  that  where  there  are  items  clearly  due  on  both  sides, 
and  the  plaintiff"  holds  the  defendant  to  bail  for  the  whole 
sum  due  to  him,  that  is  an  arrest  without  probable  cause. 
That  case,  therefore,  determines  the  present.  The  rule 
It  be  made  absohite. 


] 


F 


fiMXf  J.,  Gaseles,  J.,  and  Aldcreon,  J.,  concurred. 
Rule  absolute  (6). 
<«)  I  D.  &  R.  67;  5  B.  &  A9<1.  5 13.     (6)  Sec  3  M.  fc  Scott,  IM,  S.  C 


Cotter  v.  The  Bank  of  England. 
nvaiihuwifof  A  HIS  was  an  application  under  the  Interpleader  Act 
tVS!' h*''  (1*8  Will.  4,  c.  58.  e.  1)  (a),  requiring  the  plaintiff' and 
he  claims  h  lign  ii8f  taili  claimants  on  the  matter  in  dispute  to  appear  before 
agnimt  all  par-  the  CouTt  and  stale  their  claims.  The  above  action  was 
""lie  is  cniiUed  brought  to  recover  the  value  of  certain  bullion  deposited 
lailiecosLiorhii  wth  tba  Bank  of  England.     Afler   ttie  action  waa  cam- 
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entitled  to  the  relief  given  by  the  statute.  He  cited 
Braddick  v.  Smith  {a\  where  the  Court  had  decided,  that, 
if  the  intermediate  party  claimed  a  lien  on  the  property, 
thQ  Court  could  not  interfere. 

Bampas,  Seijt,  appeared  for  Harris  and  Guest. 

WildCf  Serjt.,  in  support  of  the  rule,  distinguished  the 
present  from  the  case  of  Braddick  v.  Smith,  as  therie  the 
claim  of  lien  was  only  as  against  one  of  the  claimants. 
With  respect  to  the  costs,  he  cited  the  cases  of  Aldridge 
V.  Mesner  (6),  and  Farebrother  v.  Pratter  (c),  for  the  pur- 
pose of  shewing,  that,  where  parties  came  fairly  to  inter- 
plead, a  Court  of  equity  will  grant  them  their  costs. 

TiMDAL,  C.  J. — By  sect.  1,  of  the  Interpleader  Act,  the 
applicants  must  shew  that  they  do  not ''  claim  any  interest 
in  the  subject-matter  of  the  suit."  The  Bank,  in  the  pre- 
sent instance,  do  not  claim  any  interest  in  the  bullion  itself, 
which  is  the  subject-matter  of  the  suit,  but  they  merely 
claim  a  lien  for  the  freight  and  other  charges  in  respect  of 
it.  They  seek  not  to  charge  either  party  in  particular, 
aa  whoever  obtains  the  bullion  must  pay  the  charges  for 
which  they  claim  a  lien.  The  case,  therefore,  is  distin- 
guishable from  that  of  Braddick  v.  Smith.  As  the  Bank 
appear  to  have  acted  fairly  in  coming  to  interplead,  I  think 
they  ought  to  have  their  costs  paid  out  of  the  proceeds 
of  the  bullion,  or  else  in  the  first  instance. 

Paek,  J.,  Gasblee,  J.,  and  Aldbrson,  J.,  concurred. 

Rule  absolute:  the  form  to  be  settled  before 
a  Judge  at  chambers  (c). 


(a)  2  M.  &  Scott,  131;  9  Bing. 

(6)6  Ves.418. 
(c)  1  Daniell,  64. 


(d)  See  Ducar  v.  Makintoth, 
pottfp,  730.  The  above  case  is  also 
reported  in  3  M,  &  Scott,  180. 
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CASES  ON  POINTS  OF  FRACTICB,  C.  f. 


1 


DoEAR  V.  Mackintosh. 

isa  pariy  ip<  -l-N  the  present  case,  an  application  was  made  under  ttie 

Ihe'r^Vr^f'-to  ^  *  2  Will.  4,  c.  58,  s.  1,  (the  Interpleader  Act),  in  order 

Aci  »cu  fjiirij.  that  the  plaintiff  and  the  claimant  might  state  their  respec- 

lowed  hiicuiM  tive  claims,  and  that  the  defendant  might  be  relieved  from 

cee'ds  of  ihe**"  them.     The  case  having  been  disposed  of,  an  application 

ihingm  dijpuw,  ^gg  made  on  the  part  of  the  defendant  for  hia  costs  in  ap- 

uUimalely  un-       nlyilUF  tO  the  Courl. 
«pr.y  .hsin. 

TiHDAL,  C.  J.,  was  of  opinion,  that,  as  in  the  Courts  of 
equity  if  a  party  appeared  to  have  acted  fairly  with  re- 
spect to  the  fund  in  dispute,  he  was  allowed  his  expenses 
out  of  it;  in  the  present  case,  he  ought  to  have  them  in 
the  first  instance  out  of  the  fund,  and  the  party  ulti- 
mately unsuccessful  be  compelled  to  pay  them. 

The  rest  of  the  Court  concurred,  and  the  rule  drawn  up 
accordingly  (a), 

^^^{a>S«e  nko  Colter  v.  The  liank  of  England,  miU,  p.  728.     TMsrut^ 
^^nicB  i^iorted  in  3  M.  &  Scott,  174. 
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pffec«iou8  State,  and  tbat  for  some  time  past  he  had  been  1833. 
seriously  ilL  It  was  also  sworn,  that,  in  the  deponent's 
opiiuon,  danger  to  the  life  of  the  witness  might  be  caused 
by  bis  attendance  in  a  hot  and  crowded  Court.  These 
fiMSts,  he  contended,  were  not  sufficient  to  authorize  the 
Court  in  dispensing  with  the  personal  attendance  of  the 
witness  at  the  trial. 

Per  Curiam. — ^The  opposite  party  will  sufier  no  incon- 
tenience  in  consequence  of  this  examination  being  taken, 
because,  by  sect  10  of  the  statute,  it  cannot  be  read  at  the 
dme  of  the  trial  without  consent,  unless  it  is  made  satis- 
fkctorily  to  appear  that  the  witness  is  beyond  the  jurisdic- 
tion of  the  Court,  dead,  or  unable,  from  permanent  sickness 
or  other  permanent  infirmity,  to  attend  the  trial.  As  the 
medical  attendant  has  sworn  that  the  witness  is  in  a  pre- 
carious state  of  healthy  and  that  bis  attendance  at  the 
trial  may  produce  danger  to  his  life,  we  think  the  exami- 
nation may  be  allowed  on  payment  of  costs. 

Rule  absolute,  on  payment  of  costs  (a). 

{a)  ^te  Abrahams.  Norton,  an-      also  reported  in  3  M.  &   Scott, 
<f.  Vol.  1,  p.  266.     This  case  w      161. 


Clothier  9.  Ess. 

Andrews^  Serjt.,  shewed  cause  against  a  rule  nisi  An  objection, 
for  discharging  the  defendant  out  of  custody,   on   the  danV^c^Sin 
ffround  of  irregularity.      The  objection   was,  that  the  nameWoBiiN 

^    _      _         -      _  -  ,         .  .        ,  ted  in  the  title 

defendant  had  been  taken  m  execution  in  consequence  of  ofanaffldiiTit 
a  judgment  signed  on  a  cognovit,  without  one  day's  notice  "ITSsnoffwiiv. 
of  taxation,  pursuant  to  12  Reg.  Gen.  T.  T.  1  Will.  4  (a).  ^^IJ^^""^ 

affidavits  in 
(o)  Ante,  Vol.  1,  p.  105.  answer. 

VOL.11.  CCC  D.  P.  C. 
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1833;       Aa  K  ^reUminary  objection,  he  contended,  that,  as  the 
CAjriitiao  name  of  the  defendant  was  omitted  in  the  title 
"'  of  tlie-cause,  the  Court  could  not  entertain  the  motion. 


I,  Serjt.,  Bubmitted,  that  the  plaintiff  bad  wured 
tbt  olyecUon  by  appearing,  and  producing  affidavito  in 


The  Court  thought  the  objection  was  not  waived,  as  the 
plaintiff  might  have  produced  the  affidavits  to  avoid  hanog 
to' pay  bis  own  costs,  if  the  rule  were  discharged  on  the 
preUnuoary  objection.  The  omission  of  the  defendant'a 
Chriftian  name  was  fatal,  as  it  prevented  its  being  a  com- 
plete name,  and  perjury  could  not  be  assigned  on  such  an 

Rule  discharged,  with  coats  (a). 
(o)  6.  C.  3  M.  &  Scott,  216. 


Coox  V.  Clark,  Colb,  Ricrabdb  and  Wife. 
lofflcToTAi    jFrESPASS  for  breaking  and  entering  the  plaintiff's 
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was  afterwards  obtained,  pursuant  to  leave  reserved,  on  lB3d. 
the  ground  that  the  defendants  should  have  had  fourteen 
days'  notice  of  action,  according  to  section  21  of  the  46 
Oe(K  3,  c.  Ixxxvii.  The  words  of  the  section  are,  **  that 
no  action  or  suit  shall  be  commenced  against  any  person 
or  persons,  for  any  thing  done  in  pursuance  of  the  two 
recited  acts  of  the  S^nd  and  3^nd  years  of  his  said  late 
Majesty  George  the  Second,  and  of  this  act,  or  of  any  or 
either  of  them,  or  on  account  of  any  order,  determination, 
judgment,  or  decree  of  the  commissioners,  until  fourteen 
days'  notice  thereof  shall  have  been  given  in  writing." 

Spankie,  Serjt.,  shewed  cause  against  this  rule;  and 
contended,  that  the  officer,  in  the  present  case,  had  ex- 
ceeded his  authority,  and  therefore  no  notice  of  action 
need  be  given  to  him.  Although,  from  the  case  of  Beechey 
v.  Sides  (a),  it  must  be  concluded,  that,  if  a  party  bond  fide 
believed  or  supposed  that  he  was  acting  in  pursuance  of 
an  act  of  Parliament,  he  was  entitled  to  the  notice  of  action 
required  by  that  statute ;  yet,  in  the  present  case,  the 
defendants  having  made  no  previous  inquiry  to  justify 
their  entering  the  plaintiff's  house  in  search  o(  Simmonds, 
they  could  not  believe  or  suppose  themselves  to  be  acting 
in  pursuance  of  the  statute,  under  the  authority  of  which 
the  warrant  was  granted.  He  cited  also  Edge  v.  Par" 
ker  (b).  In  order  to  justify  the  defendants  in  entering  the 
plaintiff's  house,  they  must  have  either  an  express  or  an 
implied  authority.  They  had  no  express  authority  from 
the  warrant ;  and  they  had  no  implied  authority,  because 
they  could  not  bond  fide  think  that  they  were  acting  in 
pursuance  of  it« 

Andrews f  Serjt.,  was  about  to  support  the  rule  when  he 
was  stopped  by  the  Court. 

.    (fl)  9  B.  &  C.  806.  (6)  8  B.  &  C.  697- 

ccc2 


1— "'-^°'.'":::i:e-t^^ 

f   ,„d    be  *oubW  ™     .Court.    ^"VfotV'oW'^""^ 

,„>.  !!»»■'''•  ,^*'' It,  and,  •l'"*";^  >i,e  d-cWS'  °'  , 

.V'-."«  '^'""    „„  fded  «n  "-  «f :  ;  »  *»  i"''  '° 
^K^ tl«  »"»"'"     .    ^  .1..  dcieodKX"  »"-_^_  J 
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come  within  the  principle  stated  by  Lord  Tenierden  in  1833. 
Beechey  v.  Sides^  where  he  says,  "  it  has  uniformly  been 
held,  that,  where  a  party  bond  fide  believes  or  supposes 
that  he  fs  acting  hi  pursuance  of  an  act  of  Parliament^  he 
is  \vhhih  the  protection  of  such  a  clause.*'  There  can  be 
no  dbubr,  that,  in  this  case,  the  defendants  thought  they 
Wetie  justified  in  entering  in  pursuit  of  Frances  SimmoHds, 
i^hbse  name  was  mentioned  in  the  warrant.  There  is  no 
distinction  between  process  sued  out  of  a  court  established 
by  a  k>6al  kct  and  proceedings  at  common  law. 

BosANQUlsty  J. — In  order  to  entitle  the  disfendatits  to 
the  noticeprescribed  by  sect.  SI,  it  is  not  neceissary  that 
they  should  be  able  to  justify  entering  thd  plaintiffs  house^ 
provided  they  have  acted  bond  fide  and  under  colour  of 
tire  statute,  **  Olr  on  account  of  any  order,  detenfnination, 
jvd^^ment,  or  decide  of  the  commissioneris  iippointed'*  un. 
d^r  the  a6t.  If  the  defendants  had  reasonable  ground  fot 
iup^sing  that  they  Were  acting  in  pti^suance  of  the  sta- 
tute^ they  were  entitled  to  the  notice  provided  by  sect.  21. 

Rule  absolute  (tt). 

(a)  S.C.  3M.&Scott,  3/1. 


Emery  and  Middleton  v.  Mucklow  and  Hancox. 

rrlLDE,  Serjt,  shewed  cause  against  a  rule  for  strik-  if  a  creditor  be- 
ing the  name  of  the  plaintiff  Middleton  out  of  the  declar-  3er  iTompo- 
ation,  tinless  the  plaintiff  Emery  should  give  him  an  in.  •»<><>»  ^^d»  ^"^ 

*  "^  T  1   .     'iv%.    does  not  execute 

demnity  against  costs.  It  appeared,  that  the  two  plaintiffs  it,  and  an  action 
were  creditors  with  a  number  of  others  of  a  person  named  name^and  that" 
James  Mucklow.  The  latter  having  becoipS  insolvent,  a  tee^wllh^t^s" 
deed  of  assignment  of  his  estate  and  effects  for  the  bene-  content,  unless 

there  is  a  sug- 
gestion of  fraud, 
the  Court  will  not  strike  his  name  out  of  the  declaration. 
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'fit  of' fail  creditors  was  executed  to  the  plaintiiTs  u  trus- 
tees To  this  Middletoa  consented,  but  ncTer  executed 
tbo  deed.  Afterwards,  wishing  to  withdraw  from' the 
tfWttwh'p,  he  gave  notice  to  his  co-trustee,  Emery,  of  hig 
iriib(  and  also  to  the  other  creditors  of  the  insolvent  es- 
tate. '  Certain  goods  of  the  insolvent  were  afterwards  dis- 
tnined  by  bis  father,  Thoma*  Mucklow,  for  rent  Emery 
replevied,  and  the  proceedings  were  reguUrly  removed. 
A  demand  of  declaration  was  afterwards  made  on  MidiBe- 
tait  attorney,  and  notwithstanding  notice  from  him  that 
the  Utter  would  not  be  a  party  to  the  suit,  Emery  de- 
chnd  in  the  jomt  names  of  himself  and  MidtUetott.  The 
preeeot  application,  therefore,  was  that  Middleitm't  name 
night  be  struck  out  of  the  declaration,  unless  Emery  gave 
bin  an  indemnity  for  costs.  The  learned  Serjeant  con- 
tmded,  that  the  Court  ought  not  to  interfere,  as  the  right* 
of  both  plaintiffs  were  equal  under  the  deed  of  assign- 
hmM,  and  one  could  not  decline  to  act  with  respect  to 
MmeUfHtt'e  estate  and  effects,  which  under  the  trust  deed 
had  been  duly  assigned  to  them  both. 


',  Seijt-i  supported  the  rule. 
Tdidal,  C  J. — It  has  not  been  shewn  fay  Middtetom 
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isaa. 

Hayward  r.  Priest. 

xN  this  case  the  defendant^  who  was  a  prisoner  in  the  under  the  corn- 
custody  of  the  Warden  of  the  Fleet,  was  brought  before  Sfliel^ST* 
the  Court  under  the  compulsory  clauses  of  the  Lords'  Act.  Act,  the  twenty 

*^  •'  ^  days  Qoace 

On  examining  the  notice^  it  was  dated  on  the  6th  instant,  mmt  expire 
and  did  not  therefore  expire  till  the  26th;  and  the  rule  for  day  of  the  term 
bringing  up  the  defendant  was  dated  the  24th.     He  ap-  j^fen^^t^.^'j^ 
peared  on  the  28th,  at  the  sitting  of  the  Court.  appear,  or  at  any 

*^  **  rate  before  Uk- 

ing  out  the  rule 

*    The  Court  was  of  opinion,  that,  under  the  compulsory  ^'^"  appcar- 

clauses  of  the  Lords'  Act,  the  defendant  being  entitled  to 

twenty  days'  notice  of  being  brought  up  before  the  Court, 

they  ought  to  expire  previous  to  the  term  in  which  he 

was  brought  up,  or  at  any  rate  before  the  plaintiff  took 

out  his  rule  for  bringing  the  defendant  up.     Were  the 

application  to  bring  him  up  at  the  assizes,  the  twenty  days' 

notice  might  expire  within  the  antecedent  term.   Although 

the  opinion  of  Mr.  Justice  Parke  differs  from  this  view, 

that  was  only  the  decision  of  a  single  Judge  (a). 

Prisoner  remanded  (6). 

(a)    Jonet^M   case,    Chapman's  first  day  of  the  term.    Parke,  J., 

Practice,  316.    There,  the  notice  on  the  authority  of  a  decision  of 

was  served  on  the  18th  of  October,  BuUer,  J.,  was  of  opinion,   that 

and  the  insolvent  brought  up  on  the  the  notice  had  been    served  in 

11th  of  November.   It  was  object-  time. 

ed,  that  the  notice  should  have  (b)  8.  C.3M.  &  Scott,  388. 
been  served  twenty  days  before  the 
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Patebson  V.  Powell. 

wiicn  ■  d*-        WVlLDE,  Seijt.,  obtained  s  rule  to  shew  caiue  wby 

In"[n  't'le^iiM   ^  pUintiffafaould  not  be  aJlowed  to  ducootioue  the  acr 

«r  a  pcnam  H|   tiOD  vithout  costs,  undcF  these  circimutftncea : — It  ww  as 

ihe  Court  h>      adioD  OH  a  policy  of  inaurance,  and  the  plaiotiff  bad  avot- 

"brougbt,*^  4)et     A  rule  was  afterwards  made  absolute  for  a  noor 

pbinuit'iiisj       ^^  gj,  2  jj^„  i^i     xhe  defendant  subsequently  gave 

psymenioraa    Dotioe  of  trial  by  proviBo ;  which  notice  was  afterward*  set 

by'"ihe  6t§ff     M>dej  on  the  ground  that  the  attorney,  in  whose  name  the 

n^y' "nd^ri^  BOtieB  was  gtven,  had  ceased  to  be  an  attorney  of  tliis 

oiu  cDiu,  if        OMrt^     The  object  of  the  present  applicatioa  was,  that 

adTmind.  ll)e  [Juntiff  might  be  at  liberty  to  discontinue  without 

{Mtyawot   of  costs,  as  it  was  sworn  that  the  attorney  is 

wboee  name  the  defence  had  been  conducted  had  ceaaed» 

ahwt  the  year  1830,  to  take  out  his  certificate  as  a  LohJoh 

«Money.     The  proceedings  baring  been  conducted  by  an 

■nDtiborized  peraon,  the  defendant  would  not  be  liable  to 

p»y  costs  to  him.  It  would  be  unjust,  therefore,  to  compel 

tb*  plaintiff  to  pay  costs  to  the  defendant.     He  dted  the 

tesei  oiHopwood  V.  Adams  (a),  UauHtu  v.  Eiihoardt(b), 

PrMIe  T.  BaghMTtt  (c),  and  VineaU  v.  HoU  (d). 


In  another  action  brought  by  the  same  plaintiff  in  the 
name  of  the  same  attorney,  where  no  advances  had  been 
made,  the  plaintiff  was  allowed  to  discontinue  without  pay- 
ment of  costs.  By  the  rule  ultimately  drawn  up,  the 
plaintiff  undertook  to  bring  no  further  action. 

Rule  absolute  accordingly  (/)• 

(a)  1  .Salk.  178.    See  Roe  d.  (c)  1  D.  &  R.  215. 

Cray  v.  Gray,  2  W.  Bl.  816.  (d)  3  Y.  &  J.  24. 

(6)  10  J.  B.  Moore,  261  ;  3  (e)  2  Chit.  Rep.  98. 

Bing.  9,  S.  C.  (/)  S.  C.  3  M.  &  Scott,  195. 
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taken  out  his  country  certificate.     The  application  now  1833. 

made  was  clearly  too  late,  as  it  was  deckled  in  /Vice  v. 
Parker  (a)  that  a  plaintiff  cannot  discontinue  after  ver- 
dict. But,  at  any  rate,  the  plaintiff  was  bound  to  pay 
to  the  defendant  all  the  advances  made  by  the  latter  to  his 
attorney  for  the  purpose  of  conducting  his  defence,  as  his 
right  could  not  be  affected  by  the  irregularity  of  his  attor- 
ney in  such  a  matter.  They  cited  Recider  v.  Bloom  (6), 
Welch  V.  Pribble  (c),  Young  v.  Dowlman  (cQ,  Anony- 
mous (e  • 

The  Court  was  of  opinion,  that  the  defendant  was  en* 
titled  to  receive  the  70/.  advanced  by  him  to  his  attorney. 


Byfield  9.  Street. 

JLN  this  case  the  defendant  was  arrested  on  a  capias,  the  if  the  ropy  of  a 
date  of  which  was  "  9th  day  of  May,  in  the  third  year  of  ^^^  defcnt'*^ 
the  reign  of  King  William  the  Fourth."    The  copy  de-  d!l?JfrSIiL"hV'' 
livered  to  the  defendant,  however,  left  a  blank  for  the  day  original,  tbe 
of  the  month,  and  was  dated  in  the  ninth  year  of  William  allow  it  to  be 
the  Fourth. '  A  rule  was  obtained  to  discharge  the  defen-  *"«"^«^- 
dant  out  of  custody,  on  the  ground  of  the  above  variance ; 
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1833.        and.  UMtber  to  amend  .the   copy  according  to  the  writ. 
BiriBiA      BoUi  rales  came  on  together. 

Stbbbi. 

'  WUde,  Serjt.,  appeared  in  support  or  the  amendment 
Ha  eoDtended,  that  the  derendant  could  not  be  misled  by 
Ae  variance  from  the  original  writ.  The  case,  therefore, 
ense  within  the  principle  adopted  by  the  Court  in  all 
CMM,  that,  where  there  was  something  to  amend,  they 
Inald  allow  an  amendment.  This  applied  to  mesne  and 
final  proce  .  He  cited  Bourchier  ▼.  fViltle  {a).  Davit  v. 
Chgem  (6),  Carty  v.  Agkley  (c),  HuHt  w.  Kendrici  (d).  At- 
HaMMi  V.  Newton  (?),  Neumhatn  t.  Lam  {/),  Mackie  v. 
SmUk  (g),  Sletenaon  t.  Dawet  (A),  Walker  -v.  Hawkey  (i), 
Sinautm  v.  Cattle  (J). '  Although  the  S  &  3  WiU.  *, 
e.  89, 1.  4  (k),  requires  that  a  copy  should  be  defivered 
to  the  defendant,  the  Court  could  still  amend  the  copy  by 
Uia  writ,  as  the  original  was  correcti  and  no  injary  could 
Klkdt  to  the  defendant,  as  he  had  had  an  opportunity  of 
■asfng  that  original. 


I,  Seijt.,  contri,  was  stopped  by  the  Court. 
TraDAL,  C.  J. — The  prindple  of  the  cases  cited  does 
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must  be  delivered  to  the  defendant  arrested.  Here^  a  1833 
copy  has  not  been  delivered,  and,  therefore,  the  condition 
on  which  the  arrest  becomes  complete  is  broken.  The 
object  of  the  statute  being  to  give  the  defendant  full  and 
accurate  information  of  the  nature  of  plaintiff's  demand,  it 
is  most  important  that  the  copy  should  perfectly  corre- 
spond with  the  original  writ. 

Park,  J.,  and  Bosanquet,  J.,  concurred. 

Rule  for  discharging  the  defendant  out  of  cus- 
tody on  entering  a  common  appearance  ab- 
solute.   Rule  for  amendment  discharged  (a). 

(a)   S.  C.  3  M.  &  Scott,  466.      ante,  p.  536;  and  Rkhardi  v.  Stu- 
See  HUdyard  v.  Baker,  ante,  p.      art,  pott, 
17;    Hodffkmton  v.  Uodgkmeon, 


Hodges  v.  Lord  Litchfield. 

WwILDE,  Serjt.,  shewed  cause  against  a  rule  nisi  for  where  a  whole 
allowing  the  defendant  to  withdraw  his  plea,  and  pay  into  ^Tmnd  for  *"* 
Court  the  sum  of  185/.  on  the  first  count  of  the  declara-  unliquidated 
tion,  except  as  to  so  much  of  the  damage  therein  alleged  moneycannotbe 
as  related  to  the  charges  and  expenses  of  the  suit  therein  ^^  a  p»rt  ^\u 
mentioned,  commenced  in  the  Court  of  Chancery,  and  as 
to  the  losses  alleged  to  have  been  suffered  and  sustained 
by  the  plaintiff  on  the  resale  of  sheep,  bricks,  and  hurdles 
therein  mentioned.     It  was  an  action  of  assumpsit  to  re- 
cover from  the  defendant  damages  for  the  breach  of  a 
special  contract  for  the  sale  of  an  estate.    The  defendant 
pleaded  the  general  issue.    The  object  of  the  present  ap- 
plication was  to  pay  in  a  certain  sum  of  money  on  a  part  of 
the  first  count.    The  present  case,  however,  was  not  one 
in  which  the  Court  would  allow  money  to  be  paid  in  at  all. 


cAskR  OM  roiN<ra  oT  nutncK,  c  r. 

StOI  fcM  would  they  permit  it  to  be  paid  in  Mi  s  part  of  k 
tmmi.  The  action  was  here  for  danagMi  but  money 
Muld  only  be  paid  into  Co^rt  vhete  the  action  wai  to  re* 
MMTK  debt,  the  amount  of  vhaeh  wai  certain,  or  capaUs 
ftf  btdng  ucertained  by  eompuUtion  otilyt  witilrout  the 
jaty  tzettiaing  any  kind  of  diacrttton.  He  cited  Hailed 
T.  7%eEagt  India  Company  {ity,  SmIi  v.  SaU{b),  S<pmrt 
▼.  AreAer{c),  Hml  v.  Pickford{d),  and  Strong  v.  Simp- 
somie), 

Ti^owtd,  Setjt.,  nipported  the  rul6;  bnd  contended, 
Att  u  tbe  plaintiff,  by  his  patticular  of  demand,  had 
uOtttaitied  the  amount  of  his  claim,  the  pretent  case  came 
irithin  the  principle  of  those  cited  on  the  other  aide. 
WheM  tbe  plaintiff  made  a  demand  substantially  for  a 
•pedfic  sum  of  money,  the  defendant  might  pay  tnon^ 
into  Court,  The  demand  in  this  case  was  substantially 
for  a  apeciSc  sum  of  money,  and,  therefore,  the  defendant 
mmt  be  at  liberty  to  make  a  payment  into  Court.  He 
died  Hidton  v.  Solton  (/),  and  Walker  v.  Jlfoore  {g). 

Pur  Curiam. — We  cannot  allow  the  defendant  to  p^ 
MHHMy  into  Court  on  part  of  a  count,  which  wholly  applies 
to  a  demand  for  unliciuidaU'd  il.imast'!--      LmH  if  a  breach 
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1833. 

Pleyin  and  Others  v.  Henshall  and  Others. 

tMOiffEfS,  Serjl.9  shewed  cause  against  a  rule  nisi  for  re-  if  a  defendant, 
ducing  the  amount  of  the  plaintiffs'  verdict  to  the  extent  iL^uking'^V 
of  a  certain  sum  paid  by  the  defendants  for  rent  due.  from  P*y"  ^f^^  ^^^ 

'^  ^  from  the  plain - 

tb^  pfaiiutiffs.   It  was  an  action  of  trover  for  certain  gooda  Uffon  the  pre- 
pf  which  the  defendants  had  taken  possession  under  c&t^  thebaic  uScen, 
tain  deeds  of  conveyance  and  assignmenti  bearing  date  the  ^***  *u**^i"**°"  ^ 
11th  January^  1833.     The  plaintiffs   claimed  under  a  to  the  excess  of 
deed  of  assignment  dated  in  December,  1882.     The  jury  trover  beyond 
found  for  the  plaintiffs,  damages  947/.  IS*.  6rf.     When  ***«  •*"'  ^^ 
the  defendants  took  posseission  of  the  goods,  they  of 
course  took  possession  of  the  premises  on  which  they 
were.     These  premises  were  liable  to  the  payment  of 
certain  rent,  which  had  become  due  from  the  person  who 
had  executed  both  assignments  previous  to  the  posses- 
sion being  so  taken.    The  amount  of  it  was.  US/.p,  ajad 
the  landlord  having  distrained,  the  defendants  paid  it. 
The  defendants  were  now   desirous   that  the  plaintiffs' 
execution  in  the  action  of  trover  should  be  limited  to  its 
excess  beyond  the  amount  of  the  rent  paid.     This  the 
learned  Serjeant  contended  could  not  be  permitted.     It 
was  in  reality  an  application  to  allow  a  set-off,  wbereasit  a 
set-off  could  not  be  allowed  in  an  action  of  trover. 

Wilde,  Serjt.y  contrd,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — The  present  case  clearly  comes  within 
the  principle  constantly  acted  on  in  practice,  that  in  an  ac- 
tion of  tori  if  the  defendant  has  satisfied  a  part  of  the  claim, 
the  verdict  may  be  reduced  to  that  extent,  if  the  payment 
is  made  previous  to  suing  out  execution.  As  the  rent  was 
due  from  the  person  under  whom  both  parties  claimed, 
under  any  state  of  circumstances  it  must  have  been  paid  to 
the  landlord;  if  the  plaintiffs  had  had  possession  of  the 
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■  '^  ,-^  goodi  at  the  time  when  the  landlord  distrained,  they  must 
PLETn       ban  paid  the  rent.  The  effect,  therefore,  of  granting  thit 

ilEHtHALL.  ^ipBcation  is  only  to  put  the  plaintiffs  in  the  same  positicm 
uif  tbey  bad  paid  the  rent  themselves.  The  application 
it  didlar  to  an  attdita  qtterelaia).  The  use  of  that  writ 
has  hoverer  now  become  unfrequent,  and  recourse  is  had 
inmch  cases  to  the  equitable  jurisdiction  of  the  Court. 
I  fldnk  the  present  rule  ought,  therefore,  to  be  made' 
abaolute. 

The  remunder  of  the  Court  concurred. 

,  Rule   absolute  for  restraining   the  plaintifi' 

executioD  to  8S9/.  I3s.  6d.  on  payment  by 
the  defendant  of  the  costs  of  this  appli- 
cation (6). 

bo  8m  Ognel  T.  Randal,  Gro.      49 ;  2  Wma.  Saimd.  146  a.  a. 
JaK9»i  JJ^Jt.  ratno^SMod.  (»)  S. a 3  H.  ft  Scott, 403. 


Pound  v.  Lewis. 
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replication  was  necessary.  By  the  language  of  the  rule^  1833. 
which  is  "  service  of  a  rule  to  reply,  or  plead  any  subse- 
quent pleading,  shall  be  deemed  a  sufficient  demand  of  a 
replication  or  such  other  subsequent  pleading;**  it  is  clear 
that  a  rule  to  reply  must  be  served,  for  the  service  of  such 
rule  is  directed  to  constitute  a  sufficient  demand  of  a  re- 
plication. Although  an  alteration  in  the  practice  has  not 
yet  been  effected  in  the  office,  it  is  certainly  irregular  not 
to  serve  the  rule.  The  rule  in  this  case  must,  therefore,  be 
made  absolute,  but  without  costs. 

Rule  absolute,  without  costs  (a). 
{b)  S.  G.  3  M.  &  Scott,  210. 


SlGGERS  V.  SaNSOM. 

WrILDEf  Serjt.,  shewed  cause  against  a  rule  for  setting  The  name  of 

aside  the  writ  of  summons  in  this  case,  and  all  subsequent  j^^iiJbiStotS 
proceedings,  on  the  ground  of  irregularity.  The  summons  for  another  in  a 

was  originally  issued  into  Middlesex  f  but  it  being  after-  withoatreseai- 

wards  ascertained  that  the  defendant  resided  in  Surrey ^  iM^ere^ST** 

the.  name  of  the  latter  county  was  inserted  in  lieu  of  the  >*^®  without 

costs,  although 

former,  but  without  resealing  the  writ.     After  service,  the  defendant 
the  defendant  took  out  a  summons  to  stay  proceedings  on  order  to  stay  ^ 
payment  of  debt  and  costs ;  after  hearing  which,  a  Judge's  ^J^^f^i*  w. 
order  was  made  for  that  purpose,  which  was  afterwards  and  costs. 
made  a  rule  of  Court.      By  taking  out  this  summons, 
the  defendant  waived  the  irregularity,  and  therefore  it 
was  now  too  late  to  take  the  objection. 

BompaSy  Serjt.,  contended,  that  the  defendant  could 
not  waive  the  objection  on  which  this  rule  was  obtained, 
because  the  introduction  of  the  name  of  a  new  county. 
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1S33.  wMhii*.  veaeeliog,  rendered  the  writ  a  nuUi^,  and  did 
SiGOBW  ^**  ■amat  to  &  mere  inegnlarity.  He  cited  Anomy- 
■(«>  aad  Taylor  v.  PUUipj  (fr). 


Sansoii, 


'  Ar  Cbrtom. — ^The  attorney  ia  diis  case  baa  baen  gaity 
tt  gaoia  aiiiconduct,  and  oa  that  ground  we  tbiiA  tfaa 
pnOMdings  ought  to  be  set  aside  on  payment  of  the  date 
vittieHt  costs.  The  plaintiff  viH  sufier  no  ditadTant^e 
hythbmode,  a*  in.  such  a  case  be  will  not  be  bound  topa^ 
theae  costi  to  his  attorney. 

Rule  absolute  (c). 
(•}  TCbiu  Rep.  237.       (&)  3  East.  156.      (c)  S.  C.  3  M.  &  Scott,  194. 


Taylor  p.  Leiqhtoh. 

in  afa'  -    m^OrDE,  Seiji.,  mored  to  enter  up  judgment  on  an 
i"^,'  Mmtmat  of  attorney.    The  peoidiari^  in  tb»  case  was» 
"^"jVi  Ihal  dill  attesting  witness  was  abroad.    He  bad,  bowenr, 
affidavit  nMi     ihgrfMsiit  of  the  plaindffi  who  stated  himself  to  ban 
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1S33. 

GOBBEY  V.  DeWES. 

rrlLDE,  Serjti  moved  for  an  attachment  absolute  in  yf^^^^ ^  ^f^^. 
the  first  instance^  against  certain  persons^  whose  names  ^nt  hts  been 
were  disclosed  in  the  affidavit  on  which  he  moved,  for  baiiifi;theSher- 
rescuing  the  defendant  out  of  the  custody  of  the  Sheriff  of  jhe^i^c^ea™ 
Middlesex.    The  only  peculiarity  in  the  case  was,  that  fr**"  hit  baiUff, 

"^  and  not  from 

the  Shenff  s  return  to  the  writ  was,  that  the  defendant  himteif. 
had  been  rescued  out  of  the  custody  of  his  bailiff,  and  not 
out  of  his  own  custody.  It  appeared,  however,  on  ex- 
amining the  cases,  that  such  a  return  was  sufficient.  He 
cited  Woodgaie  v.  Knaichbull{d)y  The  King  v.  The  Sheriff 
of  Middlesex  (J))y  Comyns^s  Digest  (c),  Tidd*s  Forms  (d). 

Per  Curiam. — We  think  the  return  sufficient. 

Rule  absolute  in  the  first  instance  for  an  attach- 
ment {e). 

(a)  3  T.  R.  148.  (d)  Appendix,  109,  9th  ed. 

(b)  1  B.  &  Aid.  190.  (e)  S.  C.  3  M.  &  Scott,  656. 

(c)  Tit  Rescue,  (D.  4)  &  (D.  6.) 


Burt  v.  Jackson. 

JSOMPAS^  Serjt.,  shewed  cause  against  a  rule  nisi  for  The  filacer  need 
setting  aside  a  writ  of  summons  upon  the  fcround  that  it  "?^  **^  *  '"?i 

®      ^  r  o  of  summons,  If 

was  not  signed  by  the  filacer.   He  contended,  that,  before  the  seal  of  the 
the  Uniformity  of  Process  Act,  the  filacer  need  not  put  pressed  upon  it. 
his  name  to  a  common  writ  of  capias  issued  out  of  tliis 
Court  (a).     That  act  did  not  make  any  change  in  the 
practice.     It  was  true,  that,  by  2  Reg.  Gen.  M.  71  3 

(fl)  Fro$t  V.  Eylei,  1  H.  Bl.  120. 
VOL.  II.  D  D  D 
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WiU.  4  (a),  fees  were  allowed  to  be  taken  both  for  signing 
and  Maling  writs  issued  under  that  act;  but  no  direction 
ms  given  that  the  writs  should  be  signed.  In  the  present 
«■!■*  the  seal  of  the  Court  was  impreased  upon  the  writ, 
•■d  that  was  all  that  could  be  required. 

Jmet,  Serjt.,  in  support  of  the  rule,  ccutended,  that 
the  mere  sealing  or  sUmping  the  writ  did  not  sufficiendj 
in&nn  the  defendant  what  filacer  had  issued  it,  as  there 
were  aeveral  filacers  in  the  Court,  and  the  seat  was  used 
indiscriminately  b;  them  all.  By  sealing,  ther^ore,  the 
defendant  could  not  ascertain  whether  the  proper  officer 
had  inued  it  The  necessity  of  signing  it  was  recognised 
hy  the  rule  of  Court,  which  directed  a  certain  lee  to  be 
taken  for  signing  it. 

TiHDAL,  C.  J. — Previous  to  the  Uniformity  of  Process 
Ae^ngningwaa  unnecessary,  as,  although  thereare  several 
fihuiera,  so  far  as  concerns  the  issue  of  writs,  the  office  of 
all  may  be  performed  by  one.  The  signature  of  the  filacer 
ia  aiaere  private  mark  for  his  own  convenience ;  and  infbr. 
mation  might  easily  be  obtained  at  the  office  as  to  who  was 
the  filacer  who  issued  tlie  writ.  It  does  not  appear  lo  me 
that  tlie  sL!jiiati;re  is  any  more  necessary  now  ihan  it  v 
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1833. 

Williams  v.  Brown. 

rrlLDE,  Serjt.,  shewed  cause  against  a  rule  nisi,  ob-  if  there  is  an 
tained  by  the  defendant  in  this  case,  to  set  aside  a  writ  of  ceediM*in  ^' 
seL  fa.,  on  the  ground  that  the  time  which  it  had  lain  in  f'^'*  ®"  ^®    ^ 

•'  ^  ^  ^  ground  that  the 

the  office  was  not  sufficient,  according  to  the  rules  of  the  writ  had  notUin 
Court    The  application  is  wrong  in  form.     The  writ  is  berofdaysin 
good,  whether  it  has  or  has  not  lain  a  sufficient  number  of  ^^^Mt  ^^^ 
days  in  the  office.    If  any  objection  can  be  raised,  it  is  ihouid  not  apply 

to  set  aside  the 

against  the  proceedings  on  the  writ,  and,  therefore,  the  ap-  writ,  but  the 
plication  should  have  been  to  set  them  aside,  and  not  the  [hmon.''^ 
writ  itself. 

The  Court  thought  that  the  application  ought  to  have 
been  against  the  proceedings  and  not  the  writ. 

Rule  discharged  (a). 

(a)  S.  C.  3  M.  &  Scott,  218. 


Cooper  c?.  Bliss. 

X  HIS  was  an  application  to  discharge  a  defendant  out  Under  the  is 
of  the  custody  of  the  Warden  of  the  Fleet,  under  the  48  f  prf^'n^b  n'ot 
Geo.  8,  c.  123,  he  having  remained  in  execution  for  the  «n^4^«<^  *»  *»• 

discharge,  atter 

space  of  twelve  successive  calendar  months,  for  a  sum  not  remiuning  in 
exceeding  20/.     The  defendant  was  charged  in  execution  monSw*!*if  Ae^* 
for  42/.,  but  the  mode  in  which  that  debt  was  contracted   ^^  *ft**^u 

'  ^    ^  20/.,  although 

was  this: — The  defendant  originally  owed  the  plaintiff*  the  excess  oon- 
a  sum  of  15/.  lOs.;  interest  accrued  upon  this  sum,  and  for  only,  which  has 
that,  with   the  principal,  a  promissory  note  was  given,  a^^trwght. 
This  not  being  paid  after  a  lapse  of  nearly  two  years,  the 

D  D  D  2 
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Mandant  wag  sued  on  it.  At  the  time  of  bringing  the 
■otioii  the  principal  and  interest  amounted  to  18L  da.  6d. 
The  ease  being  referred  to  the  Master  on  a  rule  to  com- 
pute, .he  found  that  the  principal  and  interest  amounted  to 
flJL  Oa.  6d,  The  difference  between  that  sum  and  42/. 
oonaiated  of  costs.  It  was  submitted,  that  the  act  meant 
"  dflbtor  damages"  due  at  the  time  of  hrinj^ng  the  acdon, 
and  not  a  debt  originally  less  than  SOL,  increased  by 
damageB  or  interest  to  more  than  that  sum. 


Ptr  Curiam. — ^The  defendant  is  here  in  execution  for 
debt  and  damages,  which,  by  ordinary  computation  at  St, 
per  eemt.,  exceed  SO/.  According  to  the  words  of  the 
uXt  therefore,  the  Court  has  no  power  to  interfere. 

Rule  refused  (a). 

(o)  3  M.  k  Scott,  79/,  S.  C. 


Smith  v.  Kino. 
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no  objeclion  to  the  defendant's  being  allowed  to  pay  money 
into  Court 

'  WildCf  Serjty  in  support  of  the  rule,  contended,  that 
as  the  action  was  for  general  and  unliquidated  damages, 
the  application  could  not  be  entertained. 

The  Court  thought,  however,  that,  under  all  the  cir- 
cumstances,  the  50/.  might  be  paid  into  Court,  and  said 
that  any  further  proceedings  in  tlie  action  would  be  at  the 
risk  of  costs. 


1833. 


(a)  S.  C.  3  Moore  &  Scott, 
799.  See  also  HodgtM  v.  Lord 
Lichfield,  post;  and  Ravefiscroft 
Y.  Wise  If  Others,  ante,  p.  6/6. 
By  3  &  4  WUl.  4,  c.  42,  8. 21.  it 
is  enacted,  *'  That  it  shall  be  law- 
ful for  the  defendant  in  all  per- 
sonal actions  (except  actions  for 
assault  and  battery,  false  imprison- 
ment,^ libel,  slander,  malicious 
arrest  or  prosecution,  criminal 
conversation,  or  debauching  of 
the  plaintiff's  daughter  or  ser- 
fant),  by  lea?e  of  the  said  superior 
courts  where  such  action  is  pend- 
iug,  or  of  a  Judge  of  any  of  the 


Rule  discharged  (a). 

siud  superior  Courts,  to  pay  into 
Court  a  sum  of  money  by  way  of 
compensation  or  amends,  in  such 
manner,  and  under  such  regula- 
tions as  to  the  payment  of  costs 
and  the  form  of  pleading,  as  the 
said  Judges,  or  such  dght  or  more 
of  them  as  aforesaid,  shall  by  any 
rules  or  orders  by  them  to  be  from 
time  to  time  made,  order  and 
direct.''  See  Dowling*s  Practice, 
p.  116.  For  the  rules  with  respect 
to  paying  money  into  Court,  under 
the  authority  of  that  act,  see  17» 
18  &  19  Reg.  Gen,  U  T,  4  Will. 
4,  antet  p.  321. 
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1833. 

Dob  d,  Charles  v.  Rob. 

Anagrat  €**•  fjN-i  motion  by  Jonea,  Serjt.,  for  judgment  against  the 
piainiir  mmy  oaiml  ^jector,  on  a  vacant  poasesrion,  the  affidaTit  of  m. 
^rofreitiinw  noiitt^  rent  in  aiTear  was  twom  by  a  receiTcr  of  the  tes- 
«-«im^fMHi'*  "W  of  the  plaintiff,  to  whom  the  rent  for  many  years  had 
vacont  poMM'     faMD  paid,  instead  of  the  lessor  of  (be  plaintiflT,  who  lived 

in  Yoritiire.     The  premises  sought  to  be  lecoTeted 

im«in  London. 

TiHDAL.  C.  J.,  thought  that  the  affidavit  made  by  the 
Teeorer  was  sufficient. 

Rule  granted  (a). 

(o)  8.C.3M.&Scott,76l. 


Richards  c.  Stdart. 
icupia*,^     f^ILDE,  Serjt,  and   Stephen,  Seijt.,  shewed  cause 
"ofm^l^ae-    ag^Mt  a  rule  w#*  for  cancelling  the  hul-bond  in  this  case 
;  a  common  appearance,  on  the  ground  of  a 
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this  form.     The  defendant  could  not  pretend  to  say,  that         IS33. 
he  had  been  deceived  by  this  incorrectness,  because  the 

*'  '  Richards 

amount  of  debt  and  costs  claimed  by  the  plaintiff*  was  in«  v. 

4orsed  on  the  writ.  It  was  contei^ded,  by  the  other  side, 
that  the  cause  of  action  should  have  been  described  as  an 
"  action  on  promises."  But  here  the  action  was  described 
as  an  action  on  the  case^  which  included  an  action  on  pro- 
mises. It  must  be  considered,  that  the  form  thus  adopt- 
ed gave  as  much  information  to  the  defendant  as  the 
words  in  the  schedule  could;  for,  an  ''  action  on  promises" 
might  either  be  debt  or  assumpsit. 

Bompas,  Serjt,  was  about  to  support  the  rule,  when 
the  Court  stopped  him. 

TiNDAL,  C.  J. — It  appears  to  me,  that  it  is  better 
strictly  to  adhere  to  the  form  prescribed  by  the  act  of  Par- 
Bament.  But  here,  the  capias  does  not  pursue  that  form, 
for  the  action  is  described  as  "  an  action  of  trespass  on 
the  case."  As  **  an  action  on  promises,"  and  *'  an  action 
of  debt,"  are  the  only  ones  in  which  a  defendant  can  be 
arrested  without  leave  of  the  Court;  can  we  say,  from 
description  of  the  action  stated  in  the  capias,  that  the  de- 
fendant has  not  been  arrested  in  an  action  of  trespass  for 
a  tort?  I  think,  therefore,  that,  as  the  act  of  Parliament  ex- 
pressly requires  the  form  given  in  the  schedule  to  be 
adopted,  it  ought  to  be  strictly  pursued.  The  defendant, 
therefore,  is  entitled  to  be  discharged,  on  entering  a  com- 
mon appearance. 

Gaselee,  J.,  BosANQUET,  J.,  and  Alderson,  J.,  con- 
curred. 

Rule  absolute  (a). 

(a)  S.  C.  3  M.  &  Scott,  774.  635 ;  Smith  v.  Crump,  ante,  Vol.  1, 

See  Pell  V,  Jackson,  ante,  p.  445;  p.  519;  and  King  v.  Skiffington, 

Davies  v.  Parker,  ante,  p.  537;  ante,  Vol.  I,  p.  6S6, 
Hodgkinton  ▼.  Hodgkinson,ante,  p. 
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Richards  v.  Stuart. 
\  diicaniina-  Jjf  tbe  last  case,  where  the  rule  was  made  absolute  for 
whtn  chaciith*  ^acbarging  the  defendant  out  of  custody,  the  Court  gave 
ri'd'Kondir'  **"  pUintiflF  leave  to  arrest  the  defendant  a  second  time. 
Slice  of  ths  Hfl  accordingly  took  out  a  side-bur  rule  to  discontinue, 
of  a  lecond  w-  uoA  psid  the  coBts  of  discontinuance  to  the  defendant's  at- 
ITmJau^ai  tom^,  obtaining  at  the  same  time  a  receipt  for  tbem. 
action,  it  i)BM  XIm  defendant  was  afterwards  arrested  and  a  bail-^Mmd 
duT>c  on  ihi  given.  A  motion  was  then  made  to  cancel  the  bail- 
WM  m'Bde"i'  bond  on  three  grounds:  Jirsi,  that  there  was  no  indorse- 
icaveoftha  Bwnt  OH  the  Writ,  that  the  second  arrest  had  been 
makesaecMd  made  by  leave  of  the  Court;  secondly,  that  the  discon- 
ir  both  wHm  '  tinuance  of  the  writ  was  not  a  sufficient  discontinuance  of 
ii"  ssmfoatw.  **■•  "tion ;  thirdly,  that  a  new  affidavit  to  bold  to  bail 
had  not  been  made  and  filed  previous  to  issuing  the  se- 
eond  writ     A  rule  niii  having  been  granted — 

WiUe,  Serjt.,  and  Stephen,  Serjt.  shewed  cause. — ^Tbe 
Court  having   intimated   an  opinion,   that  the  two  first 

points  were  unteiiabk-,  the  leainetl   Serjeants    addressed 
llieir  jirgumentB  solely  to  the  third.     The  second  writ  was 


Richards 

V, 

Stuart. 
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BompaSf  Serjt.,  contra. — As  the  plaintiff  had  discon-  1933. 
tinued  his  action,  he  could  not  commence  another  on  the 
same  affidavit;  because  the  12  Geo.  1,  c.  09,  s.  2,  required 
the  plaintiff  to  swear  to  a  subsisting  debt  at  the  time  of 
suing  out  the  process  (a);  and  although  the  affidavit  might 
be  perfectly  true  at  the  time  of  issuing  the  first  writ,  it 
might  not  be  so  at  the  time  of  issuing  the  second.  The 
affidavit  here  having  been  used  for  one  specific  purpose, 
it  yidiS  functus  officio,  and  could  not  be  used  as  the  founda- 
tion of  a  second  writ.  That  being  the  case,  perjury  could 
not  be  assigned  upon  it.  He  cited  Dalton  v.  Barnes  (6), 
and  Archer  v.  Champneys  (c). 

TiNDAL,  C.  J. — The  defendant  has  taken  three  objec- 
tions to  the  plaintiff's  proceedings.  The  first  is,  that 
there  was  no  legal  discontinuance  of  the  former  suit.  I 
cannot,  however,  perceive  any  rational  distinction  between 
a  discontinuance  of  the  writ,  when  that  is  the  only  step 
taken  in  the.  action,  and  a  discontinuance  of  the  suit 
But,  under  special  circumstances,  in  Oltnius  v.  Delaney  {d), 
the  Court  refused  to  set  aside  a  second  arrest,  although 
the  first  suit  had  not  been  discontinued.  But  here,  it  can- 
not be  pretended  that  the  suit  has  not  been  discontinued, 
when  the  writ,  which  is  the  only  step  taken  in  the  cause, 
has  been  discontinued.  Besides,  the  defendant  has  ad- 
mitted by  his  receipt  for  the  **  costs  of  the  cause ''  as  on  a 
discontinuance,  that  he  has  received  the  full  benefit  of  a 
legal  discontinuance  of  the  suit. 

The  second  objection  is,  that  there  is  no  indorsement  on 
the  writ  of  the  second  arrest  being  made  by  leave  of  the 
Court.  The  2  WiU.  4,  c.  39,  s.  4,  under  the  authority  of 
which  this  capias  issued,  in  stating  the  indorsements  which 
are  to  be  put  on  the  writ,  does  not  mention  such  a  one  as 
is  here  suggested.     Had  it  been  the  intention  of  the  legis- 

(fl)  Kellyy.  Devereux,  1  Wils.339.  (c)  3  J.  B.  Moore,  608. 

{b)  1  M.  &  Sc).  230.  id)  2  Strange,  1216. 
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]atawi,  dut  any  such  aliould  be  placed  on  a  direetiiMi  to 
Ifafttafibct  would  hare  been  introduced. 
-  Tfaia  Aird  objection  is,  tbat  a  second  affidavit  of  debt 
OBght  to  have  been  filed  before  the  second  arrest  took 
|)hn.  If  we  consult  the  language  of  the  lit  Geo.  1,  c. 
f9,  s>  It,  which  provides  the  manner  in  which  aflidavits  of 
Mfat  ue  to  be  made,  I  think  all  has  been  done  in  the 
\ttmfH  ctm  which  that  statute  required.  The  defen- 
dntiias  filed  an  affidavit  of  the  cause  of  action  made  be- 
tm»  die  proper  officer.  It  is  not  snggeited,  that  the 
phiitfiff  is  not  proceeding  for  the  same  cause  of  action 
under  both  writs ;  and  both  writs  were  issued  by  the  same 
offleer ;  I  think,  therefore,  that  a  second  affidavit  was  un- 
Depennry.  On  the  part  of  the  defendant,  it  has  been 
■uggested.  that  perjury  could  not  be  asBigned  on  this  affi- 
davit, in  respect  of  the  second  arrest  founded  on  it.  I  do 
not  Igree  with  that  proposition,  as  the  defendant  would 
W  Mtopped  from  alleging  that  it  was  not  an  affidavit  in 
the  cause,  when  he  had  availed  himself  of  it,  for  the  pur- 
MM  of  holding  the  defendant  to  bail  As  to  the  objeo- 
Wtti  that,  though  true  at  the  time  of  issuing  the  first  writ, 
ttttight  not  he  true  at  the  time  of  issuing  the  second,  that 
vodU  equally  apply  to  every  case,  in  which  there  was  any 
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▼iew;  and  on  consulting  the  Judges  of  the  other  Courts,  1H33. 

they  concur  with  us  in  opinion.  Richards 

«. 

Gaselee,  J.,  B0SANQUBT9  J.|  and  Aldersok,  J.,  con- 
curred* 

Rule  discharged  (a). 

(a)  S.  C.  3  M.  &  Scott,  778.      Sec  Cogrhn  v.  Poster,  post. 


Brazier  v.  Bryant. 

JLADDYfSerjL,  shewed  cause  against  a  rule,  requir-  AfteraiapMof 

ing  an  arbitrator  to  refund  a  sum  of  money  which  it  court^^irnot^ 

was  alleged  he  had  been  overpaid.     It  appeared,  that,  in  ^"^^£?t^' 

the  year  18S5,  the  cause  was  referred  to  an  arbitrator,  and  tor  to  refund 

^    m  ,  _       a  sum  of  money 

the  amount  of  his  fees  and  expenses,  87/.,  was  paid  by  the  alleged  to  have 
plamtiflTs  attorney.     That  attorney  had  since  died.     An  Jl^cXiT**' 

application  was  made,  in  the  year  1827,  to  reduce  the  where  the  party 
*  *  ^ "  who  could  ex- 

amount  of  the  arbitrator's  claim,  when,  after  a  reference  pUin  the  trans- 

to  the  Prothonotary,  at  the  instance  only  of  the  defendant, 

that  officer,  on  taxation,  allowed  35/.     The  object  of  the 

present  appUcation  was  to  compel  the  arbitrator  to  refund 

the  excess.    The  learned  Serjeant  contended,  that,  after 

a  kpse  of  nearly  eight  years,  the  Court  would  not  interfere 

as  required. 

TiNDAL,  C.  J. — We  think,  that  we  cannot,  after  such  a 
lapse  of  time,  interfere  by  directing  an  inquiry  into  this 
transaction;  more  particularly  when  the  attorney  who  paid 
the  money,  and  who  might  have  explained  the  transaction, 
18  dead.  The  present  rule  must,  therefore,  be  discharged, 
and  with  costs. 

Rule  discharged,  with  costs  (a). 

(a)  S.  C.  3  M.  &  Scott,  814.    See  also  pp.  600,  477,  ante;  and  Ex 

parte  Shipden,  6  D.  &  R.  338. 
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LAXatlLLE  V.  HOEPMER. 

davit  of  .  WrJLDE,  Serjt.,  shewed  cause  agunst  a  rule  nisi  for 
inieiMt  dlaehat^Dg  the  defendant  out  of  custody  on  entering  a 
ir'e''rljM  ^t*"")*'')  •pp«arance,  on  the  ground  of  a  defect  in  the 
hat  affldaiit  of  debt.  It  was  on  a  bill  of  exchange  for  "  the 
icipil  nim  of  ^0L  lit.  dd.,  the  balance  of  principal  and  interest 
'*'™'*'  doa  on  a  bill  of  exchange  for  the  sum  of  100/."  This  be 
contended  was  the  common  form  in  such  cases,  and  that 
it  waa  not  usual   in  practice  to  separate  principal  and 


,  Serjt.,  in  support  of  the  rule,  submitted,  that 
it  FU  coDustent  with  the  allegation  in  the  affidavit,  that 
the  mm  really  due  for  principal  was  not  lufficieot  to  war- 
mit  the  arrest. 

,.  Ptr  Curiam. — If  the  terms  of  the  affidavit  are  such, 
^dwt  by  any  construction  the  arrest  will  appear  to  be  un- 
,  it  is  defective,  and  the  defendant  cannot  be  de* 
1  in  custody. 

Rule  absolute  (a). 
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1833. 

Wettenhall  v.  Wakefield. 

jf  ADD  Y,  Serjt.5  shewed  cause  against  a  rule  nisi  for  en-  A  barrister  resi- 
tering  a  suggestion  to  deprive  the  plaintiff  of  his  costs  jurisdiction  of  ^ 
pursuant  to  the  39  &  40  Geo.  3,  c.  civ.,  (the  London  Court  o^^^tdv. 
of  Requests  Act),  on  the  ground  that  the  plaintiff  had  re-  l^^^  London 

Court  of  Rc~ 

covered  a  sum  less  than  5/.     The  affidavit  of  the  defendant  quetti  Act)  must 
stated  him  to  be  a  barrister  resident  in  King*s  Bench  Walk,  q^^  for"ciaims 
Inner  Temple^  and  that  he  was  liable  to  be  summoned  u°<ier5A 
under  the  London  Court  of  Requests  Act.     The  learned 
Serjeant  contended,  that,  as  attornies,  plaintiffs,  were  not 
compellable  to  sue  in  that  court,  so  barristers  could  not  be 
considered  as  within  the  act  which  instituted  it,  they  filling 
a  higher  rank  in  the  profession. 

t/bit^«,Serjt.,  contrd,  cited  s.  10  of  the  act,  which  rendered 
**  all  attornies,  solicitors,  and  officers  "  liable  to  the  process 
of  the  Court  of  Requests  in  the  same  manner  as  any  other 
persons  subject  to  it. 

Cur,  adv.  vult. 

Per  Curiam. — On  examining  the  language  of  the  act, 
we  see  no  ground  for  determining  that  a  barrister  is  ex- 
empt from  the  jurisdiction  of  this  Court  of  Requests. 
The  10th  section,  in  its  preamble,  recites,  that  doubts  have 
existed  whether  attornies  and  solicitors  and  other  officers 
of  any  of  the  Courts  of  law  or  equity  were  subject  to  the 
process  of  the  Court.  The  clause  commencing  by  the 
enumeration  of  attornies  and  solicitors,  the  general  word 
''  officer"  cannot  be  considered  as  referring  to  persons  in 
the  profession  of  a  higher  degree  than  attornies  and  soli- 
citors. The  recited  doubts,  therefore,  cannot  have  re- 
ferred to  barristers,  if  indeed  they  can  strictly  be  con- 
sidered as  officers  of  the  Court.     They  therefore  will 


TGO  CASES  ON  POINTS  or  PRACTICK,  a  p. 

1833.       cone  within  the  general  words  of  sect.  5.    Ttie  present 
*     "^^      nik  mut,  therefore,  be  made  absolute. 

WcitenhjIU 

^*"-'"^  Rule  absolute  (a). 

(o)  S.  G.  3  M.  &  Scott,  806. 


MooRB  V.  Tmohas. 
irashniffdoM  Jjf  thls  csse  a  wnt  of  eapiaa  was  sued  out,  directed  to  the 


S  of  CormeaU.     It  was  executed  by  him ;  but  he  ne* 
1  to  indorse  within  six  days  after  the  execution  the 

"g'Tm  r's'^    tnif  day  of  that  execution,  pursuant  to  the  directions  of 

wiii.  4."  the «.  4  Jttg,  Gen.  M.  T.  3  WiU.  4  (a). 

t'u'^n"ln''d'i^t        ViUtfr»  Serjt.,  now  applied  for  a  rule  lun  for  an  attadi- 
roinpensB<iaDM  gMMt'fer  Dot  making  the  required  indorsement. 

dama|;c9  accm-     -, 

mg  .hraugh  Ui  TlHIiAL,  C.  J— The  penalty  imposed  by  the  rule  itself 
b  tiM  the  sheriff  "  shall  be  liable  in  a  summery  way  to 
make  such  compensation  for  any  damage  that  may  result 
fromhi^  rif-:lt'tn  ;^s  ili.-  flc.urt  ..r-liidgi-  sli.i!!  <lirt'Ct-"     That 
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NiCOL  V.  BOYNE. 

\PHENy  Serjt.,  shewed  cause  against  a  rule  nisi  for  The  copy  of  a 
irging  the  defendant  out  of  custody  on  entering  a  Jo^  ««'8herir ' 
on  appearance,  on  the  ground  of  a  variance  in  the   J"'***^  °J,** 
of  the  capias  from  the  original  writ  issued.     The   Xoim/oh  » defec- 
tself  was  directed  to  the  **  sheriffs  *'  of  London^  but 
>py  delivered  to  the  defendant  was  directed  to  the 
riff**  of  London.     The  whole  variance  therefore  be- 

the  copy  and  the  original  consisted  in  the  omission 
I  letter  "  s.'*  When  the  2  WiU.  4,  c.  39,  s.  4,  required 
jT  of  the  capias  to  be  delivered  to  the  defendant,  it 
ot  mean  a  fac  simile  of  the  writ,  but  merely  a  sub- 
al  copy.  The  mere  omission  of  a  letter  could  not 
nt  its  being  a  copy  within  the  fair  and  sensible  mean- 
'  the  act.  The  object  of  serving  the  copy  was  to 
3  the  defendant  to  know  what  was  the  nature  of  the 
iff 's  demand.     The  mere  omission  of  the  letter  **  s  " 

Dot  prevent  his  obtaining  that  knowledge.  He 
Clutterbucky.  Wildman  (a),  as  justifying  in  principle 
iswer  he  gave  to  the  objection. 

iDAL,  C.  J. — In  all  such  cases  as  the  present  I  think 
ter  to  adhere  strictly  to  the  form  given  by  the  statute, 
prevents  the  di£Bculties  which  arise  from  discussing 
is  an  important  and  what  an  unimportant  variance, 
ropy  required  by  the  statute  to  be  delivered  to  the 
arrested  ought  of  course  to  be  a  true  copy.  The 
here  is  in  fact  directed  to  a  non-existing  officer;  for 
is  no  sheriff  of  London^  as  that  city  has  two  sheriffs 
p*ant  of  King  John.  The  present  rule  must,  there- 
be  made  absolute. 

SBLEB,  J.,  and  BosANQUET,  J.,  concurred. 

(a)  2  Tyrw.  276. 


1 


CASES  ON  FOINT>  OF  PRACTICE.  C.  V. 


At,0KK50N,  J.,  concurred,  and  said,  thst  if  the  defect 
b*d  eoDsisted  merely  in  bad  spelling,  as  if"  EherifTs"  had 
been  spelt  with  one  "  f,"  perhaps  the  objection  might  not 
have  been  fatal. 

Rule  absolute  (a). 

(a)S.  C.3Moore  ftScotl,  812-  Ston  t.  Mount,  ant/.  p.41?i  wid 
See  BsfifU  y.  Street,  tiutt,  p.  739  •.      Rkhtirdt  v.  Stuart,  antt,  p.  7S4. 


DiCAs  r.  Warne, 

utiffmij      VrlLDE,  Serjt.,  shewed  cause  against  a  rule  nisi  for 

ii^c  ifl.**  dUcharging  the  defendant  out  of  custody,  on  the  ground 

tajS./(K    of  )]{g   having   been   improperly  arrested   on   a   ca.  ta. 

if  ihe        before  the  return  of  a  Ji.  Ja.  previously  issued  ngainst  his 

r"e«"     good"-     The  facts  of  the  case  were  these:— The  plaintiff 

sued  out  a,  Ji.  fa.  on  the  judgment  previously  obtained 

against  the  goods  of  the  defendant.     When  the  officer 

went  to  the  premises  for  the  purpose  of  executing  the  writ, 

he  found  ihe  goods  had  already  been  seized  under  a  distreii 

for  rent  and  tascs.    On  further  inquiry,  he  discovered,  that, 

Dievioua  to  the  issue  of  ihe  fi.  fa.,  the  defeadaot  bad  exe- 
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Jonei^  Serjt.,  supported  the  rule,  and  contendedi  that,  1833. 
where  the  Ji.  fa.  was  executed,  the  plaintiff  must  wait 
ontil  its  return  before  he  could  sue  out  a  ca.  sa.  But 
execution  of  the  writ  merely  meant  taking  possession  of  the 
goods,  and  here,  certainly,  possession  had  been  taken, 
iJthough^  from  circumstances,  no  proceeds  had  come  to 
the  hands  of  the  plaintiff.  He  cited  Lawes  v.  Codring' 
ion  (a),  in  which  Parke,  J.,  observed,  *^  If  you  execute  the 
fi./a.  you  cannot  take  another  step  till  the  following  term ; 
for  that  writ  cannot  be  returned  into  Court,  until  the  Court, 
in  contemplation  of  law,  is  sitting.'*  In  Miller  v.  Par^ 
neU{b)f  it  was  held,  that,  if  a  sheriff  makes  a  seizure  under 
a  writ  oiJLfa.,  the  plaintiff  cannot  take  the  defendant  in 
execution,  under  a  writ  of  ca.  ^a.,  till  the^.yb.  is  returned, 
though  he  abandons  the  seizure  of  the  goods. 

TiNDAL,  C.  J. — This  case  is  decided  by  that  of  Edmond 
T.  Ro$$  (c),  where  this  precise  point  arose.  The  attention 
of  the  Court  was  there  drawn  to  the  case  of  Miller  v. 
PamelL  We  must,  therefore,  consider  the  latter  case 
overruled.  The  present  is  distinguishable  from  that  of 
Lowes  V.  Codringion,  as  there  a  sum  of  lis.  6d.  was  levied 
under  the  Ji.  fa.    The  present  rule  must  be  discharged. 

Gaselee,  J.,  BosANQUET,  J.,  and  Alderson,  J.,  con- 
curred* 

Rule  discharged  ((/)• 

(a)  Ante,  Vol.  1,  p.  30.  (c)  9  Price,  6. 

(b)  6  Taunt.  370;  2  Marsh.  78,  (d)  3  M.  &  Scott,  814.  ;  S.  C. 
S.C. 


VOL.  II.  EBB  D.  P.  C. 


TGI'  ^^^^^^P      CASES  (IN  POINTS  OP  PRACTICB,  C.  f. 


Staples  ».  PuBseR  and  Wifs. 
II  i!<  necesMjy    JH.OTION  to  enter  up  judgment  on  an  old  warrant  of 
of  iheCouiita    attorney  against  husband  and  wife.     It  had  been   given 
mem  nci^"    ^y  ^^^  latter  previous  to  her  coverture. 


\ 


nnt  ofmlomM, 
iccuifd  by  the- 


tnnt  of  BiiomM,       Per  Curiam. — You  may  take  your  rule. 

Rule  granted  (a), 

(a)  S.  C,  3  M  &  Scoii.  BOO.      R.  117,  and  MetcaJ/e  v.  Bool. 
See  Uarljhrd  v.  MatUn^ly,  '2  Chit.      6  D.  &  B.  46. 


Smith  v.  Fielder. 
ifa  parly  to  »  J.jlttDY,  Scrjt.,  and  Andretos,  Scrjt.,  shewed  cause 
laVe^  ihi:  urbi-  AgatDst  a  ride  Tiisi,  requiring  the  defendant  to  pay  the  costs 
riiy  wiihoui  ■  of  the  reference  in  thie  case.  The  cause  had  been  re- 
u^Tb'^""''  ^"*^  pursuant  to  an  order  of  M«  Prius,  which,  among 
pciieij  10  pay  bU  othcr  Conditions,  directed  that  the  arbitrator  should  be  al 
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the  defendant  had  no  right  to  revoke  the  authority  of  the         1^33. 
arbitrator.     The  learned  Serjeants  contended,  that,  under 
the  circumstances,  the  plaintiff  had  a  right  to  revoke  the 
arbitraor's  authority;  and  they  cited  Asion  v.  George  (a), 
and  Green  v.  Pole  (b). 

fFUde,  Serjt,  supported  the  rule. 

Per  Curiam. — ^Had  the  defendant  desired  to  make  the 
death  of  the  plaintiff  a  ground  for  revoking  the  arbitrator's 
authority,  he  should  have  made  that  one  of  the  terms  of 
his  submission.     But  no  such  term  is  introduced ;  on  the 
contrary,  it  is  expressly  provided^  that  it  shall  not  operate 
as  a  revocation;  and,  therefore,  that  cannot  have  been  the 
reason  of  his  revoking  the  arbitrator's  authority,  as,  after 
he  knew  of  the  plaintiff's  death,  he  permitted  the  reference 
to  proceed,  and  kept  possession  for  a  considerable  time  of 
the  admissions  transmitted  to  him.    This  conduct  was 
inconsistent  with  the  idea  of  his  thinking  the  arbitration 
to  be  at  an  end.    Had  he  been  anxious  to  avail  himself  of 
the  plaintiff's  evidence,  he  should  have  made  that  a  con- 
dition of  submitting  to  the  arbitration.    From  the  whole 
circumstances  of  the  case,  it  does  not  appear  that  the  de- 
fendant really  intended  to  examine  the  plaintiff  as  to  this 
matter.    As,  on  considering  all  the  facts  of  the  case,  the 
defendant  does  not  appear  to  have  had  a  reasonable  cause 
for  revcd^ing  the  authority  of  the  arbitrator,  we  think 
diat  he  is  bound  to  pay  all  the  costs  occasioned  by  that 
revocation. 

Rule  absolute  (c). 

(a)  2  B.  &  Aid.  395;  1  Chit.  R.  thority  of  an  arbitrator  cannot  be 

204,  8.  C.  revoked  without  leave.    See  fur- 

(h)  4  M.  &  P.  198.  ther  ss.  40  and  41  of  the  same  act 

(c)  S.  C.  3  M.  &  Scotty  863.  as  to  other  matters  connected  with 

See3  &  4  Will.  4,  c.  42,  s.  39,  by  references;  and  Dowling's  Prac. 

which  it  is  provided^  that  the  au-  158. 

E  E  E  2 


CAIBS  ON  POINTS  OF  PBACTICK,  C.  P. 


COOHBB  C.  DOD. 
Tiie  lime  ibr     ,  f^JLDE,  Serjt.,  shewed  cause  against  a  nile  obtained 
III  iiiii^     at  the  instance  of  the  bail  for  staying  proceedings  od  the 
thin"  of  hif      "**  "*•  ""^  °"^  against  (hem,  on  the  ground  of  the  defen- 
biii  vrui  not  ba  jut  becomine  bankrupt.     It   was  a  London  fiat,   and 

enlarged  in  A*       ,         ,  ,        .  *^  ,  « 

cast  at  »Lt^     taomore  the  inconveniences  suggested  in   GlembntuHg 
Tt  XobiiuoM  (a),  could  not  arise,  that  being  the  case  of  a 
commission. 


Ar  Curiam. — There  is  nothing  to  prevent  the  bul  from 
nadaring  their  principal.  If  the  bankrupt  is  required  to 
b«.  ffamined,  be  may  be  brought  up  under  a  comnus* 
it's  warrant.  The  case  of  Shaw  t.  Cath  (b)  is  in 
This  is  not  a  case  in  which  the  Court  ought  to  in- 
•  OS  prayed. 

Rule  discharged  (e.) 

,M  1  Tatuit.  320.  (c)  S.  C.  3  H.  &  Scott,  817- 

(^  IS  J.  B.  Moore.  267 :  4      See  Rutttm  t.  Grtat  amd  lUixm, 
BHii.»,8.C.  <n/(,617. 


Samueu 
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come  within  the  principle  of  ShilUto  v.  T/teed  (a),  in  which         1833. 
case  the  action  must  have  been  for  more  than  SOL  When      \   ^    ^ 

Hennimo    - 

the  defendant  found  that  his  witness  was  absent,  he  might  v. 

have  applied  to  postpone  the  trial  on  terms. 

Rule  refused  (6). 

(a)  4  M.  &  P.  575.  See  Edwards  ?.  Dignam,  ante,  p. 

(b)  S.  C.  3  M.  &  Scott,  818.      642,  coniri. 


Vansanoau  and  Another  9.  Nash. 

JlALFOURD^  Serjt.9  shewed  cause  against  a  rule  for  Bail  are  only 
setting  aside  an  order  of  a  Judge  for  staying  proceedings  Gen,H.  r.  2 
in  actions  against  two  bail,  on  payment  of  the  amount  of  ^»f'-  *»  ••  ^^* 

,®  »  r  i/  ^  to  the  extent  of 

one  recognizance  and  the  costs  of  those  actions.     He  con-  the  single 
tended,  that,  according  to  the  fair  construction  of  1  Reg.  Cognizance, 
Gen.  H.  T.  2  Will.  4,  s.  21  (a),  the  bail  could  only  be  ^JfJ^^^^^iered 
considered  as  liable  to  the  single  amount  of  one  recog-  with  cosu  of 
nizance.     The  learned  Judge  was  therefore  correct  in  more. 
the  order  he  had  made.   The  words  of  the  rule  are,  *'  Bail 
shall  only  be  liable  to  the  sum  sworn  to  by  the  aflSdavit 
of  debt  and  the  costs  of  suit,  not  exceeding  in  the  whole 
the  amount  of  their  recognizance."    In  the  present  case, 
however,  the  amount  of  the  debt  and  costs  recovered  by 
the  plaintiff  in  the  original  action  was  179/.  7«.,  while  the 
amount  sworn  to  at  the  time  of  arresting  the  defendant 
was  only  50/.     The  recognizance,  therefore,  was  in  100/. 
To  the  extent  of  this  latter  sum  the  defendant's  liability 
must  be  confined. 

fFilde,  Serjt.,  supported  the  rule. 

Cur.  adv.  vtdl. 

{n)  Aftle,yo\.  1.  p.  186. 


CABBS  OM  POINTa  OF  PRACTICB,  C.  P. 

'TliRUL,  C.  J. — ThU  caae  depoids  upon  the  eonstme- 
tfoaAlwputoii  theraleof/njory  Term,  2  ^ifi.  4;  and 
dM^pMtioD  is,  whether  the  words,  "the  amount  of  thur 
'  means  the  amount  of  the  two  sepaAte  re- 
XB  added  together,  or  the  amount  of  the  summeo- 
tioDttd  m  each  of  their  recognizances.  On  conaulting  the 
Jndgea  of  the  other  Courts,  a  great  majority  of  them  concur 
w&h  tu  hi  thinking  that  they  are  only  Uable  for  the  sum 
mentioned  in  each  of  their  recognizances,  llie  learned 
Jndga,  therefore,  was  right  in  the  opinion  he  formed,  as 
to  the  meaning  of  the  rule,  and  the  order  he  made  upon  it 
The  present  rule,  therefore,  must  be  discharged. 

Rule  discharged  (a). 

(■)  8.  C.  3  M.  &  Scott.  834.     See  Html  y.  Romd  end  AmMtr, 
4Nlivp.5&8. 


REGUL^E  GENEUALES. 
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FINES  AND  RECOVERIES.  ^^ v ^ 

Fines  and  reco- 

Wherbab,  by  the  84th  section  of  the  statute  made  in  venet. 
the  Srd  and  4th  years  of  the  reign  of  his  present  Majesty, 
chapter  74»  intituled  "  An  Act  for  the  Abolition  of  Fines 
and  Recoveries,  and  for  the  Substitution  of  more  simple 
modes  of  Assurance/'  the  Court  of  Common  Plecu  is  au- 
thorized from  time  to  time  to  make  alterations  in  the  me- 
Biorandums  and  certificates  in  the  said  section  men- 
tioned. 

And  whereas,  by  the  89th  section  of  the  said  act  it 
is  enacted, ''  That  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas  at  Westminster  shall  from  time  to  time  ap- 
point the  person  who  shall  be  the  officer  with  whom  such 
certificates  as  in  the  said  act  are  mentioned  shall  for  the 
time  being  be  lodged,  and  may  remove  him  at  pleasure ; 
and  that  the  Court  of  Common  Pleas  at  Westminster  shall 
also  from  time  to  time  make  such  orders  and  regulations 
as  the  said  Court  shall  think  fit  touching  the  mode  of  ex- 
amination to  be  pursued  by  the  commissioners  to  be  ap- 
pointed under  the  said  act,  and  touching  the  particular 
matters  to  be  mentioned  in  such  memorandums  and  certi- 
ficates as  therein  mentioned,  and  the  affidavits  verifying  Certificate. 
the  certificates,  and  the  time  within  which  any  of  the 
aforesaid  proceedings  shall  take  place:"  Now  it  is  ok- 
psRBO,  that,  in  addition  to  the  form  of  the  certificate  men- 
lioned  in  the  84tli  section  of  the  said  act,  after  stating  the 
names  of  the  parties  and  the  words  ''  and  acknowledge 
the  same  to  be  her  act  and  deed,"  the  following  words 
should  be  inserted,  *^  And  I  [or  we]  do  further  certify 
that  the  several  premises  comprised  in  the  said  indenture 
are  situate  in  the  parish  [or  several  parishes]  and  place  [or 

places]  following,  that  is  to  say,  in  the  parishes  of 

[as  the  case  may  6e],  in  the  county  of ." 

And  it  is  further  ordered,  that,  where  the  acknowr  Oneofthecom- 
ledgment  shall  be  made  before  commissioners  appointed  un-  i^  n'^^'urb^^^ 
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1833.  derthe  said  act,  one  at  least  of  the  said  commissioners  shall 
bfl  a  person  who  is  not  concerned  as  the  attorney,  solicitor, 
p.irtifj.  ov  Bg«nt,  or  clerk  to  the  attorney,  solicitor,  or  agent,  of 
rmofuffld*-  my  of  the  parties  in  the  transaction  giving  occasion  to 
the  taking  such  acknowledgment;  and  that  in  the  affi- 
davit verifying  the  cerClRcate,  it  shall  be  deposed,  in  ad- 
dition to  the  verification  thereof,  that  one  or  more  of 
the  persons  making  such  affidavit  knew  the  person  or 
persons  making  such  acknowledgment,  and  that  at  the 
time  of  making  such  acknowledgment  the  person  or  per- 
aiinii  making  the  same  was  or  were  of  full  age  and  com- 
petent understanding,  and  that  one  at  least  of  the  com- 
missioners taking  such  acknowledgment  is  not  the  attor- 
ney, solicitor,  or  agent,  or  clerk  to  the  atlorney,  solicitor, 
or  agent,  of  any  of  the  said  parties;  and  that  the  names  and 
residences  of  the  said  commissioners,  and  also  the  place 
or  pliices  where  such  acknowledgment  or  acknowledg* 
menta  shall  be  taken  lihalt  be  mentioned  in  such  affidavit. 

qiiiryinbc  Amd  IT  IS  FURTHEit  ORDERED,  that  the  Commissioners 

d  HMiilan!'      ^^  inquire  of  married  women  whether  they  intend  to  give 

up  their  interest  in  the  estate  to  be  passed  by  such  deed, 

without  having  any  provision  made  for  them  in  return  for, 


1 
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And  IT  IS  HEREBY  FURTHER  ORDERED,  that  the  affida-         1833. 
▼its  Terirying  such  certificate,  where  the  acknowledgment  AffidATiu  ▼€- 
IS  taken  by  a  Judge  or  Master  in  Chancery,  be  in  the  form  "^y*n«  c^^m- 
hereunto  annexed  marked  A.;  and  where  before  any  of 
the  commissioners  appointed  in  pursuance  of  the  said  act, 
in  the  form  hereunto  annexed  marked  B.,  with  such  varia^ 
tions  only  as  the  circumstances  of  the  case  shall  render 
necessary. 

And  IT  is  HEREBY  FURTHER  ORDERED,   that  the  CCrtifi-   Certificates 

cates  and  the  affidavits  verifying  the  same  shall  be  deli-  to  be  deli- 
▼ered  to  the  officer  to  be  so  appointed  within  one  month  ^^  mrnth'to 
from  the  making  the  acknowledgment,  and  that  the  officer  ^^  proper 
shall  not  receive  the  same  after  that  time  without  the  di- 
rection of  the  Court  or  a  Judge. 


A. 

Form  of  Affidavit  verifying  the  Certificate  where  the  Ac- 
knowledgment is  taken  before  a  Judge  or  Master  in 
Chancery. 

A.B.f  of ,  maketh  oath  and  saith,  that  he  knows , 

the  wife  of ,  in  the  certificates  hereunto  annexed  men- 
tioned:   And  that  the  acknowledgment  therein  mentioned 

was  made  by  the  said ,  and  the  said  certificate  signed 

by  the  said [Judge  or  Master],  therein  mentioned,  in 

the  presence  of  this  deponent :  And  this  deponent  further 

saith,  that  the  said was  at  the  time  of  making  such 

acknowledgment  of  full  age  and  competent  understanding. 


B. 

Form  of  Affidavit  verifying  the  Certificate  where  the  Ac- 
knowledgment  is  taken  by  any  of  the  Commissioners  ap- 
pointed in  pursuance  of  the  Act  of  Parliament* 

A.  -B.,  of ,  in  the  county  of ,  gentleman,  one  of 

the  attornies  of  bis  Majesty's  Court  of  — '— r,  at  tVestmin- 
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we  of  the  eomniBaioiMn  named  in  tbe  certificate 
In  BDiiexed,  maketh  oath  and  suth,  that  he  knowa 

be  wife  of ,in  tbe  said  certificate  nentioDed,  and 

■oknowledgraent  therem  mentioned  was  made  by 


i~^—~,  and  the  certificate  signed  by  the  conunisiion- 
eni'ki'te  add  certificate  mentioned^  on  tbe  day  and  year 

B  mentioned,  at ,  in  the  county  of ,  in  the 

e  of  this  deponent;  and  that,  at  the  time  oF  making 

I  acknowledgment,  the  said was  of  full  age  and 

mt  understanding  I  and  that  tbe  said knew  the 

t  a^nowledgment  was  intended  for  the  passing  her  ea- 
i  estates  in  the  premises  respecting  which  such  ac 
lentwasmade:  And  this  deponent  further  aaitfa, 
ffarh*^  this  deponent,  lor,  the  said  2.K.,aa  the  caae  may  be, 
atUbtg,  ^not  the  commissioner  mating  the  affidavU,  whose 

plaoa  of  residence  is  at "],  is  not  concerned  as  the  at- 

tatutj,  solicitor,  or  agent,  or  clerk  to  the  attorney,  soli- 
titatt  or  agent,  of  any  or  either  of  the  parties  to  the  trans- 
Kdoo  giving  occasion  to  the  taking  such  acknowledgmeiit: 
And  this  deponent  further  saith,  that,  in  pursuance  of  tbe 
Older  made  by  the  Court  of  Common  Pleat,  in  Miehaelmai 
Tana,  1833,  the  said  coauniasioners  did  inquire  of  tbe 
B^'. [or,  ^more  than  one.  of  each  of  them  the  said 
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ponent,  before  her  acknowledgment  was  so  takeoi  was  sa*         1833. 

Iisfiedf  and  does  now  verily  believe,  that  such  provision 

has  been  made. 

N.  B. — ^When  the  whole  of  the  facts  cannot  be  spoken 
to  by  one  deponent,  the  necessary  alterations  must 
be  made  to  enable  more  than  one  deponent  to  state 
their  respective  parts  of  it. 

(Signed  by  the  Judges  of  this  Court.) 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  WILL.  IV.  ig34. 


Ex  parte  Atkinson. 

£N  this  case  Mr.  Atkinson^  who  was  a  clerk  in  the  Letter  By  the  open- 
Bill  OflBce,  appointed  by  and  employed  under  the  Post-  ^^^^  f'^  *' 
master-Generali  was  summoned  to  attend  as  a  juror  at  the  theiettenpatent 
Sittings  in  this  Court  at  Westminster  during  the  present  plnmMste^- 

ijm..  GeDenl,all  de- 

'®"°*  pudet  and  offi- 

cen  appointed 

WUde^  Serjt,  applied  to  have  hun  discharged  from  em^^fo^nJ"" 
attending  his  siunmonsi  on  the  ground  of  his  not  being  serTingatjuron. 
Uable  to  serve  as  a  juror  in  consequence  of  his  appoint- 
ment in  the  Post  Office.  By  the  letters  patent  under  the 
great  seal,  dated  4th  Aprils  1831,  appointing  the  Duke  of 
JZtcAmanc/ Postmaster-General,  it  was  commanded  that, 
besides  the  Duke  of  Richmond,  ^^  all  deputies  and  oflSoers 
to  be  by  him  appointed"  shall  not  be  compelled  to  serve 
as  jurymen.  The  1st  section  of  the  6  Geo»  4,  c«  50, 
exempted  from  serving  as  jurors  all  persons  who  were 
exempt  *'  by  virtue  of  any  prescription,  charter,  grant,  or 
writ.'*    Mr.  Atkinson^  therefore,  must  be  considered  as 


C&SEB  ON  POINTi  OF  PRACTICE,  C.  P. 

A  . 
ODBong  within  tlic  meaning  both  of  the  letters  patent  and 
of  (be  Btstute. 

Cur,  adc.  vull. 

TiMDAL,  C.  J.  said,  tliat  he  had  consulted  the  other 
Judges,  and  that  they  were  unanimously  of  opinion,  on 
comparing  the  letters  patent  with  the  words  of  the  statute, 
that  the  applicant  was  exempt  from  serving  as  a  juror. 


b 


Application  allowed  (a), 
(a)  S.  C.  4  M.  &  Scou,  160. 


it  of  trial 


Clark  v.  Marneiu 
X  HIS  was  an  application  by  Bompas,  Serjt.,  to  set  aside 
tdToih^  '  awritoflrialandallproceedingsuponit  on  two  grounds: — 
"  Jurigc"  of  m  Pifft^  because  the  writ  was  directed  to  the  Mayor  of  Col- 
»cDrd,  lUUDudi  chttter,  while  the  3  &  4  iViU.  4,  c.  \'i,  s,  17,  only  autho- 
4,  c.  42,  i.  IT,  tised  the  direction  to  the  sheriGfj  and,  secondly,  because 
""'f  'PJ")"  "^  the  iBSue  had  been  tried  before  the  deputy  of  the  mayor, 
thepeiaonto  it  Dot  appearing  that  he  had  power  to  appoint  a  deputy, 
iBiobedirratiA;  The  afSdavits  on  which  he  moved  did  not  however  clearly 
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the  writ  may  now  be  directed  to  such  a  judge  where  there  1834. 
18  a  court  of  record ,  and  to  the  sheriff  where  there  is 
none.  The  direction  therefore  of  the  writ  to  the  mayor 
is  correct.  As  it  has  not  been  shewn  to  us  that  the  mayor 
has  no  power  to  appoint  a  deputy,  I  think  the  trial  was 
regular.  I  do  not  think,  therefore,  that  the  rule  which  is 
prayed  ought  to  be  granted. 

Rule  refused  (a). 

(a)  S.  C.  4  M.  &  ScoU,  171. 


Doe  d.  Tucker  v.  Roe. 

JMLOTION  for  judgment  against  the  casual  ejector.  The  Servke  in  eject- 
service  was  on  the  foreman  of  the  tenant  in  possession,  ^^^^ 
with  an  acknowledgment  by  the  wife  on  the  first  day  of 
term  of  the  receipt  of  the  declaration,  and  an  admission 
by  her  that  she  had  communicated  it  and  the  necessary 
explanation  to  her  husband. 

Per  Curiam* — ^The  admission  of  the  wife  in  this  case 
cannot  affect  the  husband. 

Rule  refused  (a), 
(a)  S.  G.  4  M.  &  Scott,  165. 


77C  CA8B8  OH  PelHTB  OF  PBACTtCE,  C  P. 

1C34.  . 

Fkbkham  v.  Paoamihi. 

Jrrgh."wA?"  -fVttD^,  Seijt,  applied  after  Terdict  to  take  money 
costsDfippijhf  out  of  Court  paid  in  by  the  defendant  in  lieu  oF  apecial 
cm  of^M^  1mH>  '  The  queition  wsb,  whether  the  plaintiff  waa  entitled 
pa'!d!'ii'i"ii^nr  *"  ^  ^"^  ''^  *^^  application?  Mr.  Ouipman  in  bra  book 
''»''-  of  J^actice  (a)  said,  that  it  was  the  practice  in  the  Km^t 

Bimek  to  allow  such  costs. 

Ar  Curiam, — It  is  consistent  with  justice  that  he  ahould 
lum  those  costs. 

Rule  accordingly  (fi). 

{•)  Vagt  137.  (')  S.  C.  4  M.  ft  Scott,  166. 


HoRNE  0.  Took. 
iaXDREWS,  Seijt,  moved  to  set  ande  a  dedaratUNi 

xttd  sabsequent  proceedings  on  the  ground  of  irregularity. 
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1834. 

SuRMAN  V.  Bruce. 
Andrews,  Serjt,  shewed  cause  against  a  rule  for  If  a  security  for 

•  1      1     •!     •  rr\t       t*  debt  ftnd  oofts  it 

entering  an  exonereiur  on  the  bail-piece.    The  facts  were,  taken  by  apUun- 
that  after  the  cause  was  at  issue  the  plaintiff,  with  the  con-  fcnj[l|^"^tj^ 
sent  of  the  bail,  took  the  defendant's  cognovit  for  the  debt  consent  of  the 
and  costs.    The  defendant  making  default  on  the  8th  Mat/,  curity  fidiB,  rea- 
1832,  at  which  time  the  money  ought  to  have  been  paid,  ^^'t^^'i'^ven 
on  the  10th  of  that  month  the  plaintiff  sued  out  a  ca.  sa.  to  ihem  of  that 

*  uulure  before 

This  was  returned  i}oit^«/fi}t7^it^u«.  in  the  month  of  Z)^eei9i-  proceedings  can 
ber,  1833,  the  defendant  died,  and,  on  the  7th  January^  them.*"**""* 
1834,  the  plaintiff  wrote  to  the  bail  demanding  payment  of 
t)ie  debt  and  costs.  Throughout  this  time  the  plaintiff  had 
given  them  no  notice  whatever  of  the  defendant  having 
made  default,  of  his  baiang  sued  out  the  ca.  sa.  The  object 
of  the  present  rule  was  to  relieve  the  bail  by  entering  an  ej;- 
oneretur  on  the  bail-piece,  on  the  ground  that  the  plain- 
tiff had  been  guilty  of  laches  in  giving  time  to  the  defen- 
dant without  notice  to  the  bail*    There  were  however  two 
objections  to  the  application:  Jirst,  because  it  was  too 
early,  as  no  proceedings  had  been  taken  against  the  bail; 
and,  secondly,  that  they  did  not  deny  their  knowledge  of 
the  defendant's  default*     He  cited  Rawlinson  v.  Gun* 
•  ston  (a). 

Wilde,   Serjt.,  in  support  of  the  rule  cited   Cl^  v. 
Gye  (6),  and  Charleton  v,  Morris  (c). 

Tin  DAL,  C.  J. — It  appears  to  me  that  this  case  comes 

within  the  principle  laid  dovm  in  Clifl  v.  Gye.    There,  it 

-was  decided,  that  if,  in  consequence  of  a  negotiation  time 

was  given  to  the  principal,  and  the  case  thereby  taken  out 

(a)  6  T.  R.  284.  (6)  9  B.  &  C.  422- 

(c)  4  M.  &  P.  114;  4  Bing.  627,  S.  C. 
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of  the  ordinary  course,  the  bail  are  entitled  to  reasonable 
nodaBif  that  negotiation  fails,  so  that  they  may  secure  thetn- 
lcIfHbyarender<  But  here  no  notice  was  given,  although 
ift  il  eontended  that  the  conclusion  must  be  that  they  knew 
of  the  default.  It  is  not  sufficient,  however,  that  they  must 
be  taken  to  have  known  of  it;  for  they  had  a  right  to  such 
•  noike  OS  would  enable  them  to  adopt  tneasures  for  their 
own  indeninity.  With  respect  to  the  costs,  as  the  plaintiff 
liu  taken  no  proceedings  on  their  recognisance,  and  they 
eome  to  ask  a  favour  of  the  Court,  I  think  the  rule  shoaM 
obfy  be  made  absolute  on  payment  of  costs. 

Pakx,  J.,  Gaselee,  J.,  and  Alderbon,  J.,  coocurred. 

Rule  accordingly  (a). 

((i)S.  C.4M.&  Scott,  1B4. 


Shinfibld  v.  Lazton. 
defenduit     ,  wwlZiDE,  Serjt.,  shewed  cause  agunst  a  rule  for  jndg- 
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cause  down  to  trial  by  proviso,  was  of  opinion  that  it  was         1834. 
not  necessary  previous  to  an  application  for  judgment  as       "     ^ 

oBINFIBLD 

in  case  of  a  nonsuit.  v. 


Laxtom. 


The  rest  of  the  Judges  concurred. 


Rule  discharged  on  a  peremptory 
undertaking  (a). 

(a)  S.  C.  4  M.  &  Scott,  18?. 


Baruam  r.  Lee. 

wrlLDE,  Serjt.9  shewed  cause  against  a  rule  for  setting  An  objecHon  to 
aside  proceedings  for  irregularity.     Having  entered  into  Jjjijch »  rule*** 
the  merits,  he  took  a  formal  objection  to  the  aflSdavit  in  ^^  obuined  u 

•*  not  waived  by 

support  of  the  rule,  that  it  was  dated  January,  1833,  in-  appearing  to 
stead  of  January,  1 834.  aSHJen  en™  *' 

taring  into  the 
merits. 

Adams,  Scrjt.,  in  support  of  the  rule,  submitted,  that 
going  into  the  merits  waived  the  formal  objection. 

The  Court  referred  to  Clothier  v.  Ess  (a),  where  the 
Court  held,  that  to  appear,  as  in  the  present  case,  did  not 
waive  a  formal  objection  to  the  affidavit.  In  conformity 
with  that  case  they  now  decided. 

Rule  discharged  (6). 

(a)  Ante,  p.  731 ;  3  M.  &  Scott,  216,  S.  C.    (6)  S.  C.  4  M.  &  Scott,  327. 


VOL.  II.  V  F  P  D.  P  C. 


CASES  ON  POINTS  OP  PR&CTICB,  C.  P. 


Reg.  Gm. 
T.  2  Wili. 

93,  affect  ' 


%*• 


CoWBLL  V.  BbTTELET. 

Same  9.  Snow  and  Others. 

•r  XHESE  two  causes,  with  all  matters  in  difference,  were 
by  an  order  of  ^»t  Priua  to  an  arbitrator,  with 
ins  to  him  to  determine  for  what  amount  the  rer- 
dieti  were  to  be  entered :  the  costs  to  abide  the  event  in 
ouh  case.  In  the  first  cause,  be  directed  a  verdict  to  be 
catered  for  the  plaintiif  with  lOOJ^  damages ;  in  the  second, 
he  directed  a  verdict  to  be  entered  for  the  defendant. 
Ka  award  then  went  on  to  find  the  plaintiff  to  be  indebted 
'tnBeOeley  to  the  extent  of  86JI  lit.  Gd.i  and  then  he 
directed  that  that  sum,  with  the  defendant's  costs  in  the 
■ecoiid  action,  should  be  set  off  against  the  plaintiff's 
danwges  and  coats  in  the  first.  A  rule  nin  was  after^ 
vardl  obtained  at  the  instance  of  the  plaintiff's  attorney 
ftr  letting  aside  that  part  of  the  award  which  directed  a 
■et-<tf  of  damages  and  costs  in  the  two  actions,  as  that  was 
contrary  to  the  rule  of  1  Jteg.  Gen.  H.  T.  S  Wiil.  4,  •. 
08  M 1  the  terms  of  which  were,  that  "  no  set-off'  oT 
dmages  or  costs  between  parties  shall  be  allowed  to  the 
prejudice  of  the  attorney's  hen  for  costs,   in  llic  ]iarticular 
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agreement  between  the  parties  themselves  could,  accord-  1B34. 

ing  to  the  language  of  the  rule  of  Court,  have  deprived  the  " 

attorney  of  his  lien  for  costs.     I  think,  that,  by  referring  «. 

Rett EL BY 

the  cause,  they  do  not  increase  their  power  to  effect  a  set- 
off, and  therefore  I  think  that  the  set-off  directed  by  the 
arbitrator  cannot  be  carried  into  effect.  Execution  may 
therefore  issue  for  the  costs  of  the  first  action;  notwith- 
standing the  award. 

Rule  absolute  accordingly  (a). 

(a)  S.  C.  4  M.  &  Scott,  266. 


HUBER  V.  StEINER. 

JIADDY,  Serjt.,  shewed  cause  against  a  rule  nm  for  The  Court  wui, 
leave  to  the  defendant  to  add  a  plea  to  those  already  put  ^tion'on  a*  *" 
on  the  record.     It  was  an  action  on  certain  promissory  ^ofcign  promU- 

Bory  note,  evea 

notes  against  the  defendant  as  drawer.     At  the  time  of  after  issae join* 
making  the  notes,  in  the  year  1813,  and  for  more  than  five  fendant  to  put" 
years  after  they  became  due,  both  parties  were  domiciled  ihew?n**th 
at  Mulhausen  in  Upper  Saxony ^  then  subject  to  the  French  by  the  foreign 
government,   and  governed  by  French  law.     According  tift's  right  of  ao- 
to  that  law,  the  plaintiff  would  be  barred  in  five  years.  u^"of*time#*^^ 
The  present  action  was  begun  in  May^  1833,  a  declaration 
delivered  in  October,  and  issue  joined  on  the  14th  Janu* 
aryy  1834.   The  defendant  had  pleaded,  first,  the  general 
issue;  and,  secondly,  the  Statute  of  Limitations.  The  plain- 
tiff replied  that  he  was  abroad  until  within  six  years  of  the 
action  being  commenced.     The  object  of  the  present  ap- 
plication was  to  add  another  plea,  shewing  that,  by  the 
French  law,  the  lapse  of  five  years  had  barred  the  plain- 
tiff's right  of  action.     The  learned  Serjeant  said,  that  the 
plaintiff  was  willing  to  allow  the  matter  of  the  proposed 
plea  to  be  given  in  evidence  under  the  general  issue. 

F  F  F  3 


norap"".  ^"''■'  „f  the  olbcr 

•     c    J.,  .Hh*eConc»"^^        „,^et««. 


,„SC,0.-»S"'"^* 


R«  »  Tta  Sl«''"  °'  '^""''      .  ,,  ,  ,„le  for  •etli''8 
■•rt'tf  tod  be"  •>'""'  ™„utini«'l»-"°""     L»»«"*"- 
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8.20  (rt),  ( it  was  ordered,  that  "  bail,  though  rejected,  shall         1834. 

be  allowed  to  render  the  principal  without  entering  into  a 

fresh  recognizance."     But,  under  the  circumstances,  the  v.' 

sheriff    must    make   the    best   terms    he  can    with    the        Essex. 

plaintiff. 

Rule  discharged  (h), 

(a)  Ante,  Vol.  I,  p.  186.  (6)  S.  C.  4  M.  &  Scott,  247- 


Kendall  r.  Allen. 

xN  this  case  costs  were  due  from  the  plaintiff's  son  to  the  if  a  pany  taxes 
defendant,  who  was  an  attorney.  The  latter  held  in  his  toraey  for  costs 
hands  a  bond  from  the  son  to  the  plaintiff.     Afterwards  due  from  a  third 

^  ^         person  and  payi 

the  son  becoming  bankrupt,  and  the  defendant  claiming  that  bill,  he  can- 
a  lien  on  the  bond,  the  plaintiff  agreed  to  pay  the  bill  of  recover  the 
costs  out  of  the  proceeds  resulting  from  proving  the  bond  *^^"^  ^^^^  °"^ 
under  the  commission,  provided  the  defendant  would  give  payment tohave 
up  the  bond.  The  debt  on  the  bond  was  accordingly  through  igno- 
proved,  and  a  dividend  received.  Two  bills  were  then  '^^n^ationT* 
made  out,  one  for  business  done  under  the  commission,  and  »«<*  if  an  action 

^  ,         be  brought  the 

the  other  for  business  on  account  of  the  son.  1  hese  bills  court  win  stay 
the  plaintiff  had  taxed,  and  the  defendant  retained  their  P'*^^  '"^* 
amount  as  well  as  that  of  a  sum  of  money  advanced  by 
him  to  her.  The  plaintiff  then  gave  a  receipt  for  the 
residue  of  the  dividend  in  these  terms,  '*  being  the  balance 
of  the  dividends  received  on  her  account."  An  action 
was  then  brought  for  the  recovery  of  the  sum  retained 
by  the  defendant  for  the  son's  bill.  A  rule  nisi  was  ob- 
tained to  stay  proceedings,  on  the  ground  of  the  action 
being  brought  against  good  faith. 

Jones,  Serjt.,  shewed  cause  against  this  rule,  on  affidavits, 
which  unsuccessfully  attempted  to  shew  that  the  plaintiff 
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bad  been  induced  by  misrepresentatioiis   to   allow   the 
■Booot  of  the  son's  bill  to  be  retuned. 

WUde,  Scrjt.,  supported  the  rule. 

TiNDAL,  C.  J. — It  does  not  appear  that  the  plaintiff  in 
(hia  ease  agreed  to  pay  her  son's  hill  from  either  ignorance 
or  misrepresentation.  On  the  contrary,  she  had  the  bill 
Used,  and  made  no  objection.  If  she  had  thought  any 
imposition  had  been  practised  upon  her,  she  ought  to  have 
cone  to  the  Court  then.  There  can  be  no  reason  for  per- 
uitting  this  action  to  proceed. 

Park,  J.,  Gaselee,  J.,  and  Alderson,  J.,  concurred. 

Rule  absolute  (a). 

(q)  S.  C.  4  M.  &  Scott,  319. 


^^^  Skipper  v.  Lane. 

This  was  a  dtenaS  rule  under  1  &  2  IfW.  I,  c,  58, 
3.  G(a).     The  shc-riH"  seized   under  &  J.  fa.  on  the  9di 
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contended,  on  the  authority  of  Cook  v.  Allen  (a),  that  the         1834. 
application  was  too  late.  Skipper 

The  Court   thought  the  delay  of  the  sheriff  not  un-        ^^''■'' 
reasonable,  particularly  as  the  notice  of  the  fiat  was  only 
notice  of  an  expected  claim. 

The  rule   was   afterwards   made   absolute   on   certain 
terms  (6). 

(a)  Ante,  p.  11.  211,dlVI.&  S€0tt,d4l;  lOBiiig.3, 

(6)  S.  C.  4  M.  &  Scott,  28.3.      and  Bithop  t.  Hinxman^  ante,  1^6. 
See  also  Itaac  v.  SpiUbury,  ante, 


CoppiN  and  Wife,  Administratrix  of  J.  Plura,  deceased, 

V.  Potter. 

X  HIS  was  an  action  to  recover  principal  and  interest  on  "  Bath,  in  the 
a  bond  made  by  the  defendant  to  the  deceased  for  the  s^^sJt,EMq,;* 
payment  of  1 200/.     The  defendant  had  been  arrested  in  ""•ufficientde- 

*    -^  ^  ^  ,     Bcnpdon  in  the 

the  county  of  Cornwall  on  an  alias  capias,  the  former  writ  Common  PUas 
having  been  issued  to  the  Sheriff  of  Sussex ;  the  pracipe  ^n  affidavit  of 
for  the  second  writ  was  filed  with  the  deputy  filacer  for  **^in^guchanaffi- 
Comwall,  who  was  also  deputy  for  Sussex*   The  plaintiff,  davit  it  ia  not  in- 

1.11  i/v*i*i*ii-  /»i  correct  to  allege 

however,  did  not  make  a  second  afndavit  of  debt,  or  nle  an  the  defendant  to 
office  copy  of  the  former  one,  previous  to  issuing  the  alias.  thepiainUffand 
A  rule  nisi  was  moved  for  to  discharge  the  defendant  out  ^"''Jfe*  admin- 

°  ^  istratnx. 

of  custody,  on  entering  a  common  appearance,  on  various     if thedebtwas 
grounds.     The  Jirst  objection  was,  that  the  affidavit  did  on  bond,  the 
not  contain  a  sufficient  addition  of  the  deponent  or  state-  fg^ilecd  niotbe" 
ment  of  his  place  of  abode,  he  being  described  as  "  of  alleged,  nor  to 

whom  the  pay* 

Bath,  in  the  county  of  Somerset**    The  second  objection  ment  was  to  be 
was,  that  the  defendant  was  stated  to  be  indebted  to  the     To^ammtan 

aUas  capias  into 
a  second  county,  a  freib  affidavit  of  debt,  or  a  copy  of  the  previous  one,  need  not  be  filed  if  the 
writ  is  sued  out  by  an  officer,  who  is  deputy  filacer  for  both  counties. 
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pbintiffand  his  wife,  aclministratm  of  J.  Plura,  altliougb 
the  ^aintiff  took  no  interest  in  the  debt,  he  being  merely 
jfdned  for  the  sake  of  conformity.  Thirdly,  it  was  not 
attted  that  J.  Plura  died  intestate.  Fourthly,  that  it 
OBUtted  to  state  to  whom  the  money  secured  by  the  bond 
wu  to  be  paid.  Fijihly,  that  there  was  no  afBdavit  to 
wunmt  the  issuing  of  the  second  vrit. 

The  Court  granted  a  rule  niai  on  the  first,  second,  and 
fifth  grounds,  and  overruled  the  third  and  fourth. 

Ta^ourd,  Seijt.,  shewed  cause,  and  contended,  on  the 
fint  point,  that  it  was  not  necessary,  according  to  the  prac- 
tice of  the  Court  of  Common  Pleat,  to  insert,  as  ia  the 
Kbi^t  Bench,  the  true  place  of  abode  anil  addition  of  the 
depooenti  and  he  cited  Anonymous  (^a).  As  to  the  second 
]>oiiit,  it  was  not  necessary  to  allege  the  cause  of  action  in 
■n  affidavit  of  debt  as  precisely  as  in  a  declaration.  He 
dted  CoteeU  v.  Waiisib),  Ankeritein  v.  Clarke{c),  Phil- 
UMti  Y.  Pluckwell  (fO,  and  Buckworth  v.  Levi  {e).  Witli 
tMpect  to  the  tliird  point,  he  contended,  that,  as  the  t«o 
wiita  were  issued  by  the  same  ofiBcer,  who  was  deputy  of 
difl  filacers  for  both  counties,  it  was  unnecessary  to  make 
a  second  iil^ttUvit,  or  fi1<;  ; 
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issued  the  two  writs  in  the  present  instance,  although  he  1834. 
acted  for  different  counties,  and  the  second  was  clearly  in 
continuance  of  the  first.  The  plaintiflT  here  adopted  the 
course  prescribed  by  the  Uniformity  of  Process  Act.  The 
second  writ  had  been  sued  out,  pursuant  to  sect.  10  of  that 
act,  within  one  calendar  month  after  the  expiration  of  the 
preceding  writ,  and,  according  to  the  directions  of  6  Reg. 
Gen.  M.  T.  3  Will,  4  (a),  the  alias  referred  to  tlie  pre- 
ceding writ  as  directed  to  the  sheriff,  to  whom  it  was  in 
fact  directed. 

Wilde,  Serjt.,  supported  the  rule,  and  admitted  that, 
upon  reviewing  all  the  authorities,  the  Court  had  in 
Richards  v.  Stuart  determined,  that  where  a  defendant 
is  arrested  on  a  second  writ  sued  out  by  the  same  officer, 
a  new  affidavit  of  debt  or  office  copy  of  the  one  already 
made  need  not  be  filed.  In  that  case,  however,  the  two  writs 
were  directed  to  the  same  sheriff;  but,  in  the  present  in- 
st^ince,  the  affidavit  of  debt  was  filed  wiih  the  filacer  of 
Sussex,  and  the  praecipe  for  the  second  writ  was  filed  with 
the  filacer  for  Cornwall.  The  fact  of  the  same  person  be- 
ing deputy  filacer  for  the  same  couniies  made  no  differ- 
ence. Great  doubt  existed  whether  perjury  could  be  as- 
signed on  an  affidavit  made  under  such  circum:>tances. 
He  cited  Ex  parte  Campbell  (ft),  Dalton  v.  Barnes  (c). 
Beck  V.  Young  (d).  As  to  the  first  point,  with  respect  to 
the  description  of  the  deponent,  it  was  by  no  means  suffi- 
ciently definite;  and,  as  to  the  second  point,  he  cited  Curry 
V.  Stephenson  (e),  Beamond  v.  Long  (/),  Wentworth's 
Office  of  Executors,  Rollers  Abr.  tit.  "  Executors,''  (P), 
pi.  3—10. 

Cur,  adv.  vult. 

(a)  Ante,  Vol.  I,  p.  471.  Salk.  421  j  Comb.  311;  Cro.  Eliz. 

(6)  2  Rose,  B.  C.  61.  112—537;  Latch,  212. 

(c)  1  M.  &  Sel.  231.  (J-)  Cro.  Car.  208,  227  ;  and 

(rf)  Ante,  p.  462.  Sir  W.  Jones,  248. 

(0  4    Mod.   376 ;   Skin.  655 ; 
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Tnn>*L,  C.  J. — It  appears  to  me,  that,  since  the  passing 
«f  the  2  &  3  Will.  4,  c.  39,  s.  10,  by  which  it  is  provided 
dial  "every  writ  of  capiat  may  be  continued  by  aliai 
utd  phries,"  and  the  promulgation  of  6  Reg.  Gen.  M,  T. 
3  WUL  4,  which  directs  the  manner  of  carrying  the  enact- 
BOOt  into  effect,  the  only  mode  of  continuing  a  nunmons 
or  a  captor  into  a  second  county  is  by  an  iduu.  This 
writ  is,  therefore,  in  substitution  of  the  old  tettalitm.  The 
■eeond  writ  it  appears  was  sued  out  in  continuance  of  the 
firit  writ,  within  one  month  after  the  expiration  of  the 
Biwtt  according  to  the  provisions  of  the  above  section.  The 
asoaod  must,  therefore,  he  treated  in  the  same  manner 
aMtimtidtegtatum.  That  brings  it  within  tbecase  of  .Boyif 
T.  Dwhmd.  In  that  case,  it  was  held,  that  where  one  per- 
■M  flUed  the  office  of  deputy  filacer  for  MidtBeux  and 
Srnnjf,  an  affidavit  of  debt  having  been  filed  with  the 
flUeer  for  Middletex,  it  was  unnecessary  to  file  either  a 
saw  affidavit  or  an  office  copy  of  the  old  one  previous  to 
ilMdng  a  second  writ  into  the  county  of  Surrey. 

As  ta  the  other  objections,  we  thmk  an  affidavit  of  debt 
Mgfat  not  to  be  construed  with  the  same  degree  of  strict- 
nsMUa  declaration  to  which  there  is  a  special  demarrer; 
more  particularly   as    the    object  of    the    afliclavit  is  at- 
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REGULiE  GENERALES.  1834. 

fV  HERE  AS  it  has  been  found  expedient  to  make  alter-  Reo.  Gkn. 
ations  in  the  General  Rules  made  in  Michaelmas  Term  last 
by  this  Court  (a)  for  the  purpose  of  carrying  into  effect 
thf  statute  passed  in  the  3rd  and  4th  years  of  the  reign 
of  his  present  Majesty,  cap.  74,  intituled  **  An  Act  for  the 
AboUtion  of  Fines  and  Recoveries,  and  for  the  Substitu* 
tion  of  more  simple  Modes  of  Assurance." 

And  whereas  it  is  necessary  to  make  orders  touching 
the  amount  of  the  reasonable  fees  and  charges  to  be  taken 
by  the  several  persons  appointed  to  carry  the  powers  of 
the  said  act  into  execution;  and  it  vrill  be  convenient  that 
all  the  orders  and  regulations  made  by  the  Court  under 
the  said  act  should  be  contained  in  the  same  rule. 

Now,  it  is  hereby  ordered  that  the  said  general  rules  Rules  of  Mi- 
be,  and  the  same  are  hereby  revoked:  Provided  that  this  ^fwiih"  T^!^' 
present  rule  shall  not  be  construed  in  any  respect  to  invali-  voked. 
date  any  proceedings  which  before  the  1st  day  of  March 
next  ensuing  shall  have  been  taken  pursuant  to  the  direc- 
tion of  the  said  rules  of  Michaelmas  Term  last. 

And  it  is  hereby  further  ordered,  that,  where  any  ac-  One  at  least  of 
knowledgment  shall  be  made  by  any  married  woman  of  eribcfore'whom 
any  deed  under  and  by  virtue  of  the  said  act,  before  com-  J^f  acknow- 

.     .  .  .  -  ledgmentis 

missioners  appointed  under  the  said  act,  one  at  least  of  the  taken,  not  to  be 

•  •I  •>  t_iii  t_*  A.   '  interested,  or 

said  commissioners  shall  be  a  person  who  is  not  m  any  concerned  as  at- 
manner  interested  in  the  transaction  giving  occasion  for  ^™«y»  *«• 
such  acknowledgment,  or  concerned  therein  as  attorney, 
soUcitor,  or  agent,  or  as  clerk  to  any  attorney,  soUcitor,  or 
agent  so  interested  or  concerned. 

And  it  is  further  ordered,  that,  before  the  commissioners  Examination  of 
shall  receive  such  acknowledgment,  they,  or  in  case  one  of  ™*"'®^  woman, 
them  shall  be  interested  or  concerned  as  aforesaid,  then  such 

(a)  Ante,  p.  769. 
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B  of  them  as  shall  not  be  so  intercHted  or  concerned,  do 
e  of  every  married  woman  separately  and  apart  from 
ber  htuband,  and  from  the  attorney  or  solidtor  concerned 
in  tlw  transaction,  whetlier  she  intends  to  give  up  her  in- 
terest m  the  estate  to  be  passed  by  such  deed,  without 
havitig  any  provision  made  for  her  in  lieu  of,  or  in  return 
fotf  or  in  consequence  of,  her  so  giving  up  such  interest; 
and,  where  such  married  woman,  in  answer  to  such  inquiry, 
•hall  declare  that  she  intends  to  give  up  such  her  interest 
without  any  provision,  and  the  said  commissioners  shall 
have  no  reason  to  doubt  the  truth  of  such  declaration,  and 
pfaiil  verily  believe  the  same  to  be  true,  then  they  shall  pro- 
oved  to  receive  the  said  acknowledgment;  but,  if  it  shall 
appear  to  them,  or  to  such  one  of  them  as  aforesaid,  that 
it  il  intended  that  provision  is  to  be  made  for  any  such 
married  woman,  then  the  commissioners  shall  not  take  her 
acknowledgment  until  they  are  saUsfied  that  such  provision 
haa  been  actually  made  by  some  deed  or  writing  produced 
to  them,  or,  if  such  provision  shall  not  have  been  actually 
nade  before,  then  the  commissioners  shall  require  the 
tenu  of  such  intended  provision  to  be  shortly  reduced 
into  writing,  and  shall  verify  the  same  by  their  signatures 
'm  die  margin,  at  the  foot,  or  at  the  hack  thereof. 
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was  or  were  of  full  age  and  competent  understanding;  and  1834. 
that  one  at  least  of  the  commissioners  taking  such  acknow-  ^^^  q^^ 
ledgment^  to  the  best  of  his  (deponent's)  knowledge  and  be- 
liefy  is  not  in  any  manner  interested  in  the  transaction  giving 
occasion  for  the  taking  of  such  acknowledgment,  or  con- 
cerned therein  as  attorney,  solicitor,  or  agent,  or  as  clerk 
to  any  attorney,  solicitor,  or  agent  so  interested  or  con- 
cerned; and  that  the  names  and  residences  of  the  said 
commissioners,  and  also  the  place  or  places  where  such 
acknowledgment  or  acknowledgments  shall  be  taken,  shall 
be  set  forth  in  such  affidavit;  and  that,  previously  to  such 
acknowledgment  being  taken,  the  deponent  had  inquired 
of  such  married  woman  [or,  if  more  than  one,  of  each  of 
such  married  women]  whether  she  intended  to  give  up  her 
interest  in  the  estate  to  be  passed;  and  also  the  answer  given 
thereto;  and,  where  sny  such  married  woman,  in  answer  to 
such  inquiry,  shall  declare  that  she  intends  to  give  up  her 
interest  without  any  provision,  the  deponent  shall  state 
that  he  has  no  reason  to  doubt  the  truth  of  such  declara- 
tion, and  he  verily  believes  the  same  to  be  true:  and,  where 
any  provision  has  been  agreed  to  be  made,  the  depo- 
nent shall  state  that  the  same  has  been  made  by  deed  or 
writing,  or,  if  not  actually  made  before^  that  the  terms  of 
the  intended  provision  have  been  reduced  into  writing-, 
which  deed  or  writing  he  verily  believes  has  been  produced 
to  the  said  Judge  [Master,  Commissioners.] 

And  it  is  hereby  fiirther  ordered,  that  the  affidavit  shall  AflBdavit  to  state 
state  the  parish  or  several  parishes,  or  place  or  several  in  which  the 
places,  and  the  county  or  counties  in  which  the  several  P""^»®«*'«- 
premises  wherein  any  such  married  woman  shall  appear 
to  be  interested,  shall  by  deed  be  described  to  be  situate. 

And  it  is  hereby  further  ordered  that  the  affidavit  shall   AffidaTit  to  be 
be  in  the  form  hereunto  annexed,  subject  to  such  varia-   JlyJ^*""**^  ' 
tions  as  the  circumstances  of  the  case  shall  render  neces- 
sary; or  such  affidavit  may  be  made,  where  it  is  found  con- 
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i  by  one  of  tbe  said  commissioiiera,  with  Buch  vam- 
tim  m  die  form  thereof  as  shall  be  necessary  in  that  behalf. 
■  And  it  is  hereby  further  ordered,  that  tbe  certificates, 
end  affidavits  verifying  the  same,  shall,  within  one  mondi 
from  the  making  the  acknowledgment,  be  delivered  to  the 
proper  officer  appointed  under  the  said  act;  and  that  the 
officer  aball  not  after  that  time  receive  the  same  without 
the  direction  of  the  Court  or  a  Judge. 

And  it  is  hereby  further  ordered  that  the  fees  or  cbargea 
to  be  paid  for  the  copies  to  be  delivered  by  the  clerks  of 
Ae  peace  or  their  deputies,  or  by  the  officer  of  the  said 
Comt,  and  for  taking  acknowledgments  of  deeds,  and  for 
eutmning  married  women,  and  for  the  proceedings,  mat- 
ten*  and  things  required  by  the  said  act  to  be  had,  done, 
and  executed,  for  completing  and  giving  effect  to  such 
odmowledgments  and  examinations,  shall  be  as  follows:— 

£    ..    A 
19  a  Judge  or  Master  for  taking  tbe  acknowledgment  ot 
.   wntj  mairied  woman,  of  which  7«.  id.  will  be  paid,  in  the 
«M  of  a  Judge,  to  hi*  clerk,  and  the  reaidus  thereof  will  be 
HKpaid  over  to  llic  trc.iaiiry ;   and,  in  liic  case  of  a  Muster,  the 
»■    whole  will  be  ]iiiiii  over  to  (lie  treasury  or  the  fee  fund  ac- 
count of  the  Court  of  Chancery 1     6    B 

To  the  two  perpetual  commissioners  for  (aking  the  acknowledg- 
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To  the  same,  for  every  official  copy  of  the  certificate*  • 0    2 

To  the  same)  for  every  ofiicial  copy  of  a  list  of  commissioners, 
provided  such  list  shall  not  exceed  the  number  of  one  huin- 
drednames   • 0    5 

To  the  same,  for  every  further  complete  number  of  fifty  names 
additional   • •  •     0    2 

To  the  same,  for  preparing  every  special  commission,  includ- 
ing a  fee  of  five  shillings  to  the  clerk  of  the  Chief  Justice  or 
other  Judge,  for  the  fiat 0  15 

To  the  same,  for  examining  the  certificate  and  afiidavit,  and 
filing  and  indexing  the  same,  as  required  by  the  said  act  of 
the  3rd  and  4th  JIfU/.  4,  c.  74     0    5 


6 


And  it  is  hereby  further  ordered  that  the  fees  and 
charges  to  be  paid  for  the  entries  of  deeds  required  by 
the  said  act  to  be  entered  on  the  court  rolls  of  manors, 
and  for  the  indorsements  thereon,  and  for  taking  the  con- 
sent of  the  protectors  of  settlements  of  land  held  by  copy 
of  court  roll,  where  such  consents  shall  not  be  given  by 
deed,  and  for  taking  surrenders  by  which  dispositions 
shall  be  made  under  the  said  act  by  tenants  in  tail  of 
lands  held  by  copy  of  court  roll,  and  for  entries  of  such 
surrenders,  or  the  memorandums  thereof,  on  the  court 

rolls,  shall  be  as  follows: — 

£   #.    d. 

For  the  indorsements  on  the  deed  of  the  memorandum  of 

production,  and  memorandum  of  entry  on  court  rolls,  to  be 
signed  by  the  lord  steward  or  deputy  steward,  each  indorse* 
ment  of  memorandum  5«.,  together • 0    10   0 

For  the  entries  on  the  court  rolls  of  deeds,  and  the  indorse- 
ments thereon,  at  per  folio  of  seventjr-two  words   ••••••  -^     0    0    6 

For  taking  the  consent  of  each  protector  of  settlement  of 
lands 0    13   4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands  •  •  •  •     0    13   4 

For  entries  of  such  surrenders,  or  the  memorandums  thereof, 
on  the  court  rolls,  at  per  folio  of  sevens-two  words 0    0    6 


.«d  Court-  ^^^_^ 

.erfflOc  <«"        j,,„  _-  of  ---•         y„g  soA  « 
Uoncd,  .t  --■  ;^  ,„,,  at  .1.0  »-»«  ^  ^      .„4  con-P- 

„V,»«1«'18°'»'  r     ,WA   »*  ;f^li,,  tbat,  to  tta 
l.d.;  tW  '';toXf/ta-o«Wge  .»d  ta      .^^  ^^_^  ^4 

bo.t  ot  tw  ''"Ce- » to'.  ""= '""'  f;„o.  to  •"»  ■»•": 
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if  more  than  one^  of  each  of  them  the  said and 1834. 

(the  married  women)]  whether  she  intended  to  give  up      ^^q  q^^^^ 
her  interest  in  the  estates  in  respect  of  which  such  ac- 
knowledgment was  taken,  without  having  any  provision 
made  for  her  in  lieu  of,  or  in  return  for,  or  in  consequence 
of  her  so  giving  up  her  interest  in  such  estates;  and  that, 

in  answer  to  such  inquiry,  the  said (the  married  wo^ 

man)  declared  that  she  did  intend  to  give  up  her  interest 
in  the  said  estates  without  having  any  provision  made  for 
her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her  so 
giving  up  such  her  interest;  of  which  declaration  of  the 
said (the  married  woman)  this  deponent  has  no  rea- 
son to  doubt  the  truth,  and  verily  believes  the  same  to  be 
true  [or^  declared  that  a  provision  was  to  be  made  for  her 
in  consequence  of  her  giving  up  such  her  interest  in  the 
said  estates:  And  this  deponent  further  saith,  that,  before 
her  acknowledgment  was  so  taken,  he  was  satisfied,  and 
does  now  verily  believe,  that  such  provision  has  been  made 
by  deed  \or  writing],  [pr^  that  the  terms  thereof  have  been 
reduced  into  writing],  and  that  such  deed  [or  writing]  has 
been  produced  to  the  said  Judge  [or  Master,  or  Commis- 
sioners :]  And  lastly  this  deponent  saith  that  it  appears  by 

the  deed  acknowledged  by  the  said  (the  married 

woman)  that  the  premises  wherein  she  is  stated  to  be  in- 
terested are  described  to  be  in  the  parish  [or  place]  of 

[or,  parishes  or  places  of and ],  in  the  county  of 

[or,  counties  of and ,  a8  the  case  may  beJ] 

Sworn,  &c. 

N.  B. — When  the  whole  of  the  facts  cannot  be  spoken  to 

by  one  deponent,  variations  may  be  made  to  enable 

more  than  one  deponent  to  state  their  respective  parts 

of  the  affidavit. 

N.  C.  Tin  DAL. 

J.  A.  Park. 

J.  B.  BoSANQUET. 

E.  H.  Alderson. 

VOL.  II.  O  G  G  D.  p.  C. 
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lEastet  'Stmf 

IN  THE  FOURTH  YEAR  OF  THE  REION  OF  WILL.  IV, 


Brown  e.  Lord  Granville. 

,vi.e»(h«».     Coleridge,  Serjt.,  shewed   cause    against    a  rule 

°ari!ei^tMii    ^  UsuiDg  executioti  Oil  the  judgment  in  demurrer  in 

h  ''""i"--'      *^  <'^'*>  notwithstanding  the  writ  of  error  brought  by 

rthe  CoDii^fla  4it  defendant.     The  facta  were  these: — An  action  was 

leither  putf      bfOfijht  Bgunst  the  defendant  for  the  amount  of  certain 

,r",r''"f„*i^  nifa  assessed  on  him,  under  the  Hamiey  and  SheUom 

iidgmenb  wK^ogaod  lighting  acts,  6  G«o.  4,  c.  Ixxiil.,  and  9  G«t>.4^ 

e>  SXfiii.     The  question  was,  whether,  as  owner  or  oc- 

pa^utr  of  certain  engine  houses  or  sheds  in  the  township 

or  tQI  of  Shelton,  the  defendant  was  liable  to  be  rated. 

In  Older  to  avoid  the  delay  consequent  on  stating  a  sp^ 

Cili  caae  for  the  opinion  of  the  Court  of  King't  Bench,  it 

Vi^  agreed,  between  the  attomies  of  both  parties,  thii 

the  question  should  he  raised  on  a  demurrer  to  be  argued 

before  this  Court,  ami  id  tlic  terms  of  the  agrePment  were 
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between  the  parties,  into  which  they  entered  for  the  sake  1834. 

of  avoiding  delay,  has  virtually  precluded  them  from  their  brown 

right  to  bring  a  writ  of  error.     It  appears  to  me,  therefore,  «. 

that  the  present  rule  must  be  made  absolute.  Granvillb. 

Rule  absolute  (a). 


(a)  S.  C.  4  M.  &  Scott,  333. 


Mammatt  v.  Mathew. 

JLN  this  case,  the  defendant  having  been  arrested  on  a  a  defendant 
capias^  he  applied  to  Mr.  Justice  Parke  to  be  discharged  j^ction  to  an  af- 
out  of  custody,  on  the  firound  of  a  defect  in  the  affidavit  fid«7»tofdebt, 

•^ '  *^  by  induang  the 

of  debt.     The  learned  Judge,  however,  refused  to  make  plaintiff  to  ac- 
any  order,  as  he  was  of  opinion  that  the  affidavit  was  suf-  ^nom  at  bail, 
ficient      The  plaintiff's  attorney,  at  the  instance  of  the  J^  JjJ^"»  ^ 
defendant^  consented  to  accept  certain  persons  as  bail,  dedtionofa 
without  opposition,  it  being  understood  that  the  defen-  to  the  sufficiency 
dant  acquiesced  in  the  learned  Judge's  decision.     Issue  o^^*'«»ffl<*»^^ 
was  afterwards  joined,  and  the  cause  set  down  in  the  paper 
for  trial.     An  application  was  subsequently  made  by  Tal* 
fourd,  Serjt.,  to  enter  an  exoneretur  on  the  bail-piece.    A 
rule  nisi  having  been  obtained,   on  the  ground  of  the 
before-mentioned  alleged  defect  in  the  affidavit  of  debt — 

Wilde,  Serjt.,  shewed  cause,  and  produced  an  affidavit, 
in  which  it  was  positively  sworn  to  have  been  distinctly 
understood  by  all  parties  that  they  acquiesced  in  the  de- 
cision of  the  learned  Judge  at  chambers. 

The  Court  were  unanimously  of  opinion,  that  the  de- 
fendant,  by  acquiescing  in  the  decision  of  the  learned 

qqq2 
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1834.         JTodgat  &fter  the  consent  of  the  plaintiff's  attorney  to  ac- 
M     HAf*     fBpt-^e  proposed  bail,  had  waived  the  objection. 

Rule  discharged  (n). 
(n)  5.  C.  4  M.  &  Scoti,  356. 


MuHMEHY  V.  Campbell. 
wheteidrfi»<  mmOMPAS,  SeT}t.,  shewed  cause  against  a  rule  for  re- 
ed"aui  (<fM«r  ^Bwing  the  Master's  taxation,  he  having  disallowed,  on  a 
jy,  on  111*  discontinuance,  the  costs  of  an  application  to  (liscliarire 

lureorarfeii  the  defendant  out  of  custody,  on  the  ground  of  coverture 
niiinc.  ihe  cmu  and  misnomer  in  the  capias.  The  learned  Serjeant  con- 
"ion'«renoiai«w  tc''*'^*'i  that,  as  ilic  application  was  collateral  to  the  pro- 
iiithpcauie.snd  ceedings,  the  costs  could  not  be  allowed  aa  costs  in  the 

lberrr<jre  Ibe  de-  '' 

teiKluiit  ia  not       CaUSC. 
enlitled  tolhem 
If  Ibe  plalnaff 

diwoininuBfc  yhg  Court  was  of  opinion,  that,  aa  the  sole  effect  which 

the  application  to  ilisclinrge  the  liefentlant  couhi  have  was 
to  deprivt  the  plaintiff  of  special  bail,  it  was  quite  colla- 
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tion  and  all  matters  in  difference  had  been  referred  to  an  1^34. 
arbitrator,  the  costs  to  abide  the  event  The  declara- 
tion contained  eight  counts.  The  arbitrator  found  that 
the  plaintiff  had  a  good  cause  of  action  on  the  third,  fourth, 
fifth,  sixth,  and  seventh  counts;  that  the  defendant  should 
pay  51.  damages,  and  that  no  further  proceedings  be  had. 
With  respect  to  the  firsts  second,  and  eighth  counts  he 
made  no  award.  On  the  ground  of  this  omission,  the 
present  rule  was  obtained.  The  learned  Serjeants  submit- 
ted that  the  direction  of  the  arbitrator,  that  no  further 
proceedings  should  be  had  in  this  action,  was  the  same  as 
ordering  a  siet  processus,  which  he  had  a  right  to  do ;  that 
therefore  must  operate  a  sufficient  award  on  the  first, 
second,  and  eighth  counts.  They  cited  Blanchard  v. 
LiUy  (a). 

Wilde,  Serjt.,  in  support  of  the  rule,  contended,  that^ 
as  by  the  terms  of  the  submission  the  costs  were  to  abide 
the  event,  that  must  mean  such  a  legal  event  as  would 
enable  the  Prothonotary  to  tax  these  costs.  But,  by  giv- 
ing no  direction  as  to  three  of  the  counts,  he  could  not 
tax  the  costs.  The  arbitrator,  therefore,  had  by  his 
award  contrived  to  decide  on  that  which  was  not  sub- 
mitted to  him,  namely^  a  portion  of  the  costs  of  the  cause; 
for,  by  the  omission  as  to  those  counts,  neither  party  could 
get  any  costs  on  them. 

Park,  J. — ^The  objection  here  made,  it  appears  to  me, 
is  fataL  Unless  the  costs  are  in  the  discretion  of  the  ar- 
bitrator, he  cannot  omit  deciding  on  certain  parts  of  the 
matters  referred  to  him,  so  as  to  prevent  the  officer  from 
taxing  the  costs  on  those  parts.  That  is,  however,  the 
effect  of  the  present  award.  The  present  rule  must, 
therefore,  be  made  absolute. 

(a)  9  East,  497. 
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BosANQUETy  J.f  Gaselee,  J.j  and  Aldbrson,  J.,  con- 
curred. 

Rule  absolute. 


If  a  plaintiff  ar- 
rests a  defen- 
dant for  27L9 
and  recovers 
only  101.  in 
consequence  of 
a  set-off,  the 
Court  will  al- 
low the  defen- 
dant his  costs, 
although  the  set« 
off  was  not 
quite  undisput- 
ed. 


Sims  v.  Jaquest. 

ANDREfFSf  Serjt.,  shewed  cause  against  a  rule  fud 
for  giving  the  defendant  his  costs  under  the  43  Geo.  3, 
C.469  on  the  ground  of  his  having  been  arrested  and  held  to 
bail  without  reasonable  or  probable  cause.  The  plain- 
tiff had  arrested  the  defendant  for  ^L,  but  at  the  trial 
only  recovered  10/.  The  former  sum  was  reduced  by 
means  of  a  setoff,  consisting  of  a  claim  for  the  price  of 
certain  chimney-pieces.  The  defendant,  however,  did  not 
prove  that  they  were  delivered  in  a  fit  state  to  put  up, 
pursuant  to  his  agreement.  It  was  not,  however,  shewn 
;/  by  the  plaintiff  that  they  were  not  in  such  a  fit  state* 
The  learned  Serjeant  cited  Dronefield  v.  Archer  (a),  Jui' 
tin  V.  Debnam  (6). 

Talfourd,  Serjt.,  supported  the  rule. 

Park,  J.,  thought,  that,  under  the  circumstances,  the 
plaintiff  had  clearly  no  pretence  for  disputing  the  amount 
of  the  defendant's  setoff.  The  present  rule  must,  there- 
fore, be  made  absolute. 

Gaselee,  J.,  BosANQUET,  J.,  and  Alderson,  J.,  con- 
curred. 

Rule  discharged. 


(a)  1  Dowl.  &  Ryl.  6? ;  5  B.  & 
Aid.  613. 


(6)  4  Dowl.  &RyL  653;  3 B. 
&  C.  139, 
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UsBORNE  V*  Pennell  and  Another. 

JoOMPASf  Serjty  shewed  cause  against  a  rule  mW  for  The  omission  in 
setting  aside  the  capias^  on  the  ground  of  a  variance  from  ^*^^^^°^ 
the  preecipe,  and  discharging  the  defendant  on  entering  a  ^Wch  the  de- 
common  appearance.     The  writ  was  indorsed — ''  Bail  by  held  to  bail  u 
affidavit  for  600/. ;-  and  the  pracipe  only  shewed  that  the  Z^^^Jt^ 
process  was  a  capias^  without  stating  that  an  affidavit  of  capiat. 
debt  had  been  made,  or  for  what  amount.  This  objection, 
he  contended,  was  immaterial.      The  pradpe  was  not 
process  in  the  cause,  but  a  mere  memorandum  to  serve  as 
instructions  to  the  officer  in  making  out  the  writ.     A 
variance  from  it  therefore  could  be  no  ground  for  setting 
aside  the  capias.     He  cited  Boyd  v.  Durand  (a). 

WUdCy  Serjt,  in  support  of  the  rule,  contended  that  the 
writ  being  taken  away  by  the  attorney,  the  precipe  was 
the  only  record  left  in  the  office  which  could  inform  the 
defendant  for  what  sum  the  writ  had  issued,  so  as  to  en- 
able him  to  be  prepared  with  proper  bail. 

TiNDAL,  C.  J. — It  would  appear  from  the  case  of  Boyd 
V.  Durand,  as  well  as  the  constant  practice  of  the  Court, 
that  the  precipe  is  merely  instructions  to  the  officer  for 
preparing  the  writ.  A  variance  therefore  such  as  this  is 
quite  immaterial.  It  is  not  like  the  case  of  a  variance  be- 
tween the  sum  indorsed  on  the  writ  and  that  mentioned  in 
the  pracipey  which  might  have  misled  the  party  as  to  the 
amount  of  bail  required.  It  does  not  appear  that  any  in- 
stance can  be  cited  in  which  an  application  was  made  to 
set  aside  the  writ  on  the  ground  of  the  omission;  and  we 
can  hardly  imagine  that  such  an  application  would  not 
have  been  made  had  the  practice  warranted  such  a  one. 

(a)  2  Tftunt.  164. 


1 

\           - 

■ 

^^^^^7         Haworth  c.  Ha 

anewiriBlinui 
acdonfurlnwd- 
inBthei>liunlir« 
p&tcnt,  Iha  Ai- 

Wilde,  Serjt.,  shewed  caui 
enlarging  a  vule  for  a  new  trial. 
case  foi'  invading  tlic  plnintiff's 
bad  a  verdict-     A  rule  nisi  for 

a  ,ci.  h.  br  the 
purpose  nf  Iry- 

on  behalf  of  the  defendant,  and  I 
waa  deferred  for  a  few  days,  i 

CourTvrouldnDt 
llefcrlhL-aKU.- 
iionoriherulB 
unlil  »  dedrion 
on  the  Ki/., 
Bhotild  be  at>- 

counsel.   After  obtaining  the  rul 
a  set.  fa.  to  try  the  right,  but  di 
plaintlfi"  obtained  his  patent   le 
present  action  was  brought  two  j 
order  of  the  Court  of  Chancen 

contended,  that  there  was  no 

time  within  which  the  rule  for  ) 

cussed,  until  a  decision  should  be 

Stephen,  Serjt.,  in  support  of 
it  would  he  beneticial  that  the  ] 

b»  granted,  uh  the  verdict  in  1 
^^Mocc  with  the  verdict  in  the 
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action  was  commenced,  and  now  at  last,  when  a  rule  for  a         1834. 
new  trial  has  been  granted,  he  thinks  proper  to  sue  out  a      „ 
scu  fa.     It  appears  to  me  that  the  mere  possibility  of  our  «• 

judgment  being  inconsistent  with  that  on  the  set.  fa. 
is  not  a  ground  for  delaying  the  rights  of  the  parties  to 
this  cause. 

Park,  J.,  Gaselee,  J.,  and  Vauguan,  J.^  concurred. 

Rule  discharged. 


Dunn  v.  Harding. 

rVlLDEf  Serjt.,  shewed  cause  against  a  rule  nisi  for  a  piainUffmay 
cancelling  the  bail-bond  in  this  case,  on  the  ground  that  capLt^tonthe 
the  plaintiff  had  sued  out  a  second  capias  before  the  re-  '*^^"!"  ®f  °"®  . 

*  ^  *^  previouiJy  fued 

turn  of  one  previously  issued.  The  plaintiff  had  sued  out  out. 
a  capias  into  the  county  of  Middlesex  on  the  16th  of 
November,  and  before  the  return  of  that  writ,  on  the  7th 
of  December,  he  issued  another  into  the  county  of  Devon, 
without  a  clause  o{  alias.  This,  it  was  said,  was  contrary  to 
the  directions  of  6  Reg,  Gen,  M,  T,  (a),  by  which  it  was 
ordered, ''  that  any  alias  or  pluries  writ  of  capias  may  be 
directed  to  the  sheriff  of  any  other  county,*'  &c.  But  that 
rule  only  applied  to  cases  where  the  previous  writ  had 
been  returned.  That  rule  made  no  alteration  in  the  prac- 
tice with  respect  to  issuing  concurrent  writs.  Previous  to 
that  rule,  there  was  no  objection  to  a  plaintiff  having  a 
number  of  writs  running  at  the  same  time  in  different 
counties.  Were  the  plaintiff  confined  to  one  writ,  the  de- 
fendant might  elude  him  by  going  into  another  county. 

Talfourd,  Serjt.,  supported  the  rule. 

(o)  Ante,Vo\.  l,p.  471. 
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Tin  DAL,  C.  J. — The  question  here  is,  whether  the 
pUintiff  may  have  concurrent  writs  at  the  same  time.  I 
think  he  may.  This  was  the  practice  before  the  passing 
of  the  late  statute,  and  it  has  effected  no  alteration  on 
that  point.  It  would  be  unreasonable  if  the  plaintiff  were 
not  allowed  to  issue  more  than  one  writ  at  the  same  time; 
for,  if  that  were  the  case,  the  defendant  might  escape  over 
the  borders  of  a  county,  and  thus  elude  the  process  of  the 
Court.  Concurrent  writs  do  not  injure  the  defendant,  as  he 
can  only  be  arrested  once,  and  will  only  be  liable  to  the  costi 
of  the  writ  on  which  he  is  arrested.  The  rule,  to  which 
reference  has  been  made,  only  refers  to  cases  where  an 
alias  is  sued  out  on  the  return  of  the  first  vnrit,  and  not 
to  those  where  concurrent  writs  are  issued  into  different 
counties.  I  think,  therefore,  the  present  rule  must  be 
discharged. 


Park,  J.,  Gaselee,  J.,  and  Vaughan,  J.,  concurred. 

Rule  dbcharged. 


Where  one  of 
several  defen* 
dants  in  an  ac* 
tion  on  the  case 
suffers  judg- 
ment by  de* 
iault,  and  the 
rest  obtain  a 
verdict,  they 
are  entitled  to 
costs. 


Price  v*  Harris  and  Others. 

rrlLDEf  Serjt.,  shewed  cause  against  a  rule  for  taxing 
sixteen  of  the  defendants,  who  had  obtained  a  verdict, 
their  costs.  It  was  an  action  on  the  case  against  eighteen 
defendants,  for  an  injury  to  the  plaintiff's  reversion. 

One  defendant  suffered  judgment  by  default,  and  the 
plaintiff  entered  a  nolle  prosequi  as  to  the  second. 
The  sixteen  remaining  defendants  obtained  a  verdict, 
which  was  entered  on  the  postea.  The  present  rule  was 
obtained  on  the  stat.  4  Jac.  1,  c.  3 ;  the  words  of  which 
are,  '^  That  if  any  person  or  persons,  at  any  time  after  the 
end  of  this  present  session  of  Parliament,  shall  commence 
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or  sue  in  any  Court  of  record,  or  in  any  other  Court,  any  lBd4. 
action,  bill,  or  plaint  of  trespass,  or  ejectione  JimuEf  or 
any  other  action  whatsoever,  wherein  the  plainti£f  or  de- 
mandant might  have  costs  in  case  judgment  should  be 
given  for  him,  and  the  plauitiff  or  plaintiffs,  demandant 
or  demandants,  in  any  such  action,  bill,  or  plaint,  after  ap- 
pearance of  the  defendant  or  defendants,  be  nonsuited,  or 
any  verdict  happen  to  pass  by  any  lawful  trial  against  the 
plaintiff  or  plaintiffs,  demandant  or  demandants,  in  any 
such  action,  bill,  or  plaint,  then  the  defendant  and  defen- 
dants in  every  such  action,  bill,  or  plaint  shall  have  judg- 
ment to  recover  costs  against  every  such  plaintiff  and 
pluntiffs,  demandant  and  demandants." 

The  learned  Serjeant  contended,  however,  that  the  case 
did  not  come  within  that  statute. 

Atcherlet/i  Serjt,  contended,  that,  both  within  the  spirit 
as  well  as  the  letter  of  the  statute,  the  defendants  were  en< 
titled  to  their  costs. 

Tin  DAL,  C.  J. — The  question  here  is,  whether  a  case 
like  the  present  is  within  the  statute.  It  provides  for  two 
states  of  circumstances.  The  first  is,  where  the  plaintiff 
is  nonsuited;  and  the  other,  where  the  verdict  passes 
against  him.  In  an  action  of  tori  it  is  quite  clear,  that,  al- 
though some  defendants  may  have  suffered  judgment  by 
default,  the  plaintiff  may  be  nonsuited  as  to  those  defen* 
dants  who  have  appeared  and  pleaded  not  guilty.  Now, 
here,  one  of  the  defendants  has  suffered  judgment  by  de- 
fault, and  others  have  succeeded  by  verdict.  There 
can  be  no  reason  why  they  should  not  be  entitled  to  their 
costs,  as  they  would  have  been  if  the  plaintiff  had  been 
nonsuited.  In  the  act,  the  words  are,  "  any  verdict  hap- 
pen to  pass  by  any  lawful  trial  against  the  plaintiff  in 
any  such  action,  then  the  defendant  and  defendants  shall 
have  judgment  to  recover  costs."     Those  words  must 
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mean  such  defendants  as  can  obtain  a  verdict  against  the 
plaintiff.  The  defendants  here  are  the  only  persons  in 
whose  favour  a  verdict  can  pass.  The  case  of  Dag  t. 
Hanks  (a)  is  directly  in  point;  there  the  declaration  con- 
tained two  counts,  each  count  containing  a  different  caiue 
of  action.  The  defendant  suffered  judgment  to  go  by  de- 
fault as  to  one,  and  took  issue  on  the  other.  He  obtained 
a  verdict  on  that  issue,  and  the  Court  held  him  to  be  en- 
titled to  his  costs  on  it.  The  present  case,  it  appears  to 
me,  falk  within  the  express  language  of  the  statute,  as, 
with  respect  to  these  sixteen  defendants,  a  verdict  has 
gone  against  the  plaintiff  upon  a  lawful  trial. 


Park,  J.,  Gasblee,  J.,  and  Vaughan^  J.,  concurred. 


Rule  absolute. 


(a)  3  T.  R.  664. 


The  defendant 
cannot  transfer 
money  deposit- 
ed in  Court  in 
lieu  of  bail  to  a 
payment  under 
«  plea  of  tender. 


Stultz  t;.  Heneage. 

X  HIS  was  an  application  to  transfer  a  part  of  a  certain 
sum  of  money  paid  into  Court  in  lieu  of  special  bail,  to  a 
payment  into  Court  on  account  of  a  plea  of  tender,  to  the 
amount  of  the  sum  proposed  to  be  transferred.  The 
money  in  question  had  been  paid  into  Court  pursuant  to 
7  &  8  Geo.  4,  c.  71,  s.  2,  together  with  SOL  for  costs. 
A  rule  nisi  having  been  obtained  for  this  purpose — 

WildCy  Serjt.t  shewed  cause. 


SpankiCf  Serjt.,  supported  the  rule. 


TiNDAL^   C.  J. — I  am  of  opinion,   that  we   have  no 
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authority  to  accede  to  this  motion.  By  s.  2  of  the  7  &  1834. 
8  Geo.  4,  c.  71 9  the  sum  indorsed  upon  the  writ,  with 
the  further  sum  of  20/.  for  costs,  is  to  remain  in 
Court  to  abide  the  event  of  the  suit  By  s.  3,  the  defen- 
dant is  allowed  to  take  that  money  out  of  Court  on  put- 
ting in  special  bail,  and  paying  such  costs  to  the  plaintiff 
as  the  Court  shall  direct.  Unless  the  defendant  complies 
with  this  provision  of  the  statute,  he  cannot  be  permitted 
to  take  out  this  money  to  be  transferred  to  another 
purpose. 

Park,  J.,  Gaselee,  J.,  and  Vaughan,  J.,  concurred. 

Rule  discharged. 


ret- 


Lysons  and  Wife,  Executrix  of  Gardiner,  deceased, 

V.  Barrow. 

iSPANKIE,  Serjt.,  shewed  cause  against  a  rule  nisi,  for  if  there  b 
entering  up  the  judgment  of  nonsuit  in  this  cause  with-  JJlSt^^^^J^ 
out  costs.    The  facts  of  the  case  were  these: — ^The  testa-  bringing  an  ac- 

^  1  •         1       •  1      1        1    i*      1  ^^^  ■*  executor 

tor,  Gardiner,  who  was  acquainted  with  the  defendant,  or  administrator, 
desired  the  latter  to  effect  a  policy  of  insurance  upon  the  ITnonsaiLd^'he 
life  of  the  former  on  his  account     The  defendant  did  TiWnotbeiUbie 

to  costs,  notwith- 

so  accordinfirly  in  his  own  name.  When  the  testator  standing  the  8 
died,  the  defendant  received  the  sum  insured,  as  he  was  42,8.  3i. 
the  only  person  whom  the  office  would  pay.  For  the  re- 
covery of  this  sum,  an  action  was  brought  by  the  execu- 
trix and  her  husband.  The  defendant  was  unwilling  to 
defend  the  action,  but  was  induced  so  to  do  at  the  instance 
of  persons  claiming  interest  in  the  proceeds  of  the  insur- 
ance. At  the  trial,  the  plaintiffs  were  nonsuited,  on  the 
ground  that  Gardiner  had  no  legal  interest  in  the  policy. 
The  question  was,  whether,  under  3  &  4  IVilL  4,  cA2,  s.  31 , 
the  defendant  was  entitled  to  his  costs  as  against  the  plain- 
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1834.  tiffs,  they  suing  in  their  representative  character.  The 
words  of  that  section  are,  "  That  in  every  action  brought 
by  any  executor  or  administrator  in  right  of  the  testator  or 
intestate,  such  executor  or  administrator  shall,  unless  tie 
Court  in  which  such  action  is  brought^  or  a  Judge  of  any  of 
the  superior  Courts  of  law  ai  Westminster^  shall  otherwise 
order,  be  liable  to  pay  costs  to  the  defendant  in  case  of  be- 
ing nonsuited,  or  a  verdict  passing  against  the  plaintiff,  and 
in  all  other  cases  in  which  he  would  be  liable,  if  such  plain- 
tiff were  suing  in  his  own  right  upon  a  cause  of  action  accru- 
ing to  himself,  and  the  defendant  shall  have  judgment  for 
such  costs,  and  they  shall  be  recovered  in  like  manner." 
The  learned  Serjeant  contended,  that  as  the  right  of  action, 
if  any,  had  accrued  by  the  payment  of  the  money  from 
the  insurance  office  after  the  testator's  death,  the  plaintiff 
would,  previous  to  the  passing  of  the  late  act,  have  been 
liaUe  to  pay  costs.  The  Court  could  not  now  deprive  the 
defendant  of  his  right.  He  cited  Dowbiggin  v.  Harri- 
son (a),  and  Jobson  v.  Forster  (ft). 

Wilde i  Seijt.,  in  support  of  the  rule,  contended  that 
as  the  defendant  admitted  the  receipt  of  the  money,  and 
as,  since  the  policy  was  effected  for  the  benefit  of  the 
testator,  the  plaintiffs  could  only  sue  in  their  represen- 
tative character,  they  ought  not  to  be  liable  to  costs.  He 
cited  Tattersall  v.  Grote  (c),  where  the  Court  held,  that, 
"  if  the  executor  or  administrator  must  sue  as  such  on  the 
contract  made  with  the  testator  or  intestate,  he  is  not  lia- 
ble to  the  payment  of  costs,  though  the  cause  of  action 
arose  after  the  death  of  the  testator  or  intestate." 

Cur.  adv.  vuU. 
Park,  J. — This  case  will  depend  almost  entirely  on  the 

(fl)  4  Man.  &  Ryl.  622;  9  B.  &  C.  666.  (6)  1  B.  &  Adol.  6. 

(c)  2  B.  &  P.  255. 
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construction  we  put  on  the  3  &  4  Will.  4»  c  4^,  8.31.        1834. 
The  plaintiffs  could  have  sued  in  no  other  way  than  in  the 
characters  of  executors;  for,  except  in  that  character,  they 
had  no  locus  standi  any  more  than  the  most  indifferent 
person.      They  would  not,  therefore,  under  the  old  law 
have  been  liable  to  pay  costs;  but,  by  the  operation  of 
the  new  statute^  they  would  be  liable  to  pay  them,  without 
the  interposition  of  the  Court.     We  are,  however,  of 
opinion  that  the  plaintiffs  ought  not  to  pay  costs.     One 
principal  consideration  is,  whether  this  was  a  frivolous  ac- 
tion? It  appears,  however,  from  the  facts  of  the  case,  that 
the  plaintiffs  were  bound,  from  duty  to  the  estate,  to  bring 
the  action.     No  interest  in  the  matter  was  claimed  by  the 
defendant,  and  he  frequently  stated  that  he  would  not  de- 
fend the  action.      At  the  trial,  too,  they  were  defeated  on 
a  point  which  they  could  not  be  supposed  to  apprehend. 
From  the  nature  of  the  case  the  promise  could  only  be 
after  the  death  of  the  testator.     But^  if  the  plaintiffs  had 
obtained  a  verdict,  the  proceeds  would  have  been  assets 
in  their  hands.     Although,  therefore,  according  to  the 
general  language  of  the  statute,  they  would  be  liable  to 
costs,  yet,  if  the  Court  thinks  proper  to  make  exceptions 
to  the  generality  of  the  enactment,  they  may  do  so,  where 
there  is  reasonable  or  probable  cause  for  bringing  the  ac- 
tion as  executors  or  administrators.     If  this  were  not  the 
case,  the  clause  would  not  have  been  introduced  containing 
these  important  words,  ''  unless  the  Court  in  which  such 
action  is  brought,  or  a  Judge  of  any  of  the  superior  Courts, 
shall  otherwise  order.*'    I  am,  therefore,  of  opinion,  that 
the  present  rule  must  be  made  absolute. 

Gaselee,  J.,  and  Vaughan,  J.,  concurred. 

Rule  absolute. 


tbe  iHih  .ipHli  OH  the  32nd,  and  aji.  fa.  issue 
on'thc  "[it  *      "i®  IStii,  and  returnable  on  tin 

final  judgment 
ligDifd  on  the 
32nd,  snd  >;).  Gotilliunt,  Serjt.,  on  a  fotme 

BsiDP  day,  to  B6t  aaide  tlie^.  Ja.  for  irreg 

iini?ti  °"of  tfie  ■^'  ''**'*"8  issued  after  the  dea 

lerm.    The        out  a  previous  sci.fu.    He  refe 

f*r^'d'!'^,Sfj(!°   T.  4  Will.  4,  (Pleading  Rules) 

iegu"uriiv.  '       judgments,  whether  inteilocuto: 

of  record  of  the  day  of  the  ra( 

term  or  vacation,  when  signed, 

toan;  other  day." 

Wilde,  Serjt.,  shewed  cause.- 
by  the  judgment  it  la  regular 
c.  39,  s.  12,  merely  directs  th 
authority  of  that  act  shnll  beoi 
the  same  shall  he  issued  :"  and 
for  the  cnmmenccment  of  actions 
In  S«lton  V.  Lord  Cardross  (c), 
CO.  la.  is  issued  in  the  cours 
tiiimeof  a  Chief  Justice  who  wa^ 
the  writ,  but  alive  on  the  first  t 
will  nut  inquire  into  the  exact  l 
will  consider  it  regular,  as  on 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


(a)  IB0S.&  Pull.  571. 
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teste  on  the  day  of  issuing  thereof."  But  that  provision,  1834. 
as  well  as  that  in  the  3  &  4  WilL  4,  c:  67,  s.  S,  applies  only 
to  writs  issued  under  the  authority  of  those  acts^  and  to 
judgments  signed  in  vacation.  They  are  not  intended  to 
operate  in  restraint  of  the  suitor^  but  as  affording  an  in- 
dulgence. They  affect  no  alteration  in  the  previous  prac- 
tice as  to  writs  of  execution.  A  sci./ii.  is  never  issued^ 
unless  the^.ya.  appears  on  the  face  of  it  to  be  tested  sub- 
sequently to  the  death  of  the  party.  Waghome  v.  Lang- 
mead  (a). 

GauUntm,  Seijt.,  in  support  of  his  rule. — ^It  is  compe- 
tent to  the  defendant  to  shew  that  the  judgment  upon 
which  the  fi*  fa.  has  issued  is  irregular;  and^  therefore, 
that  the  fi*fa.  is  likewise  erroneous.  The  judgment  is  in 
direct  contravention  of  the  rule  o{ Hilary  Term;  and  con- 
sequently the ^  fa,  cannot  be  supported. 

Tin  DAL,  C.  J. — ^The  plaintiff  is  brought  here  to  defend 
iheji.fa.,  which  on  the  face  of  it  is  regular.  The  objec- 
tion should  have  been  to  the  judgment 
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''""^  DiCAS,  Gent.  I  one  &c.,  r.  Warmb. 

Aniieforttrik-  ^^  Michoehnas  Term  last,  a  rule  nisi  was  obtained  by 
i»"fftte^fo7  FTiicfe,  Serjt,  to  strike  the  defendant's  attorney  off  the 
misconduct  be-  roU,  for  having  hired  or  caused  to  be  hired  sham  bail  in 
the  Prothono.  error.  In  the  following  term,  Jones,  Serjt.,  shewed  cause, 
ceiJe  Miy  evi-*'  ^^©u  the  matter  was  referred  for  investigation  before  one 
dence  tending  to  of  the  Prothonotaries.    The  parties  attended  before  the 

elucidate  the 

matter.  Prothonotary,  who  reported  that  the  attorney  had  an- 

swered all  the  charges  brought  against  him. 

Wilde,  Serjt,  moved  that  the  matter  might  be  referred 
back  to  the  Prothonotary,  with  directions  to  him  to  take 
into  his  consideration  certain  additional  affidavits  that  bad 
been  tendered  to  and  rejected  by  him,  on  the  ground 
that  they  were  not  before  the  Court  when  the  matter  was 
referred. 

Park,  J. — ^The  Prothonotary  must  go  into  the  investi- 
gation again.  All  affidavits  tending  to  explain  the  matter 
should  be  received. 

Gaselee,  J. — The  object  of  sending  the  case  to  the 
Prothonotory  was,  that  it  might  receive  a  fuller  discussion 
than  in  open  Court.  The  officer  may  receive  any  thing 
that  tends  to  elucidate  and  further  the  inquiry. 

Referred  back  to  the  Prothonotary. 


On  a  reference  On  a  subsequent  day  the  Prothonotary  made  his  further 
noury  of^a  niie  report,  Stating  that  he  was  of  opinion,  that,  although  it 
for  striking  an     jj J  j^qj  appear  that  the  attorney  did  himself  actually  hire 

attorney  off  the  '^^  ... 

roll,  onaciiarge  or  cause  to  be  hired  the  bail  in  question,  enough  appear- 
sham^bafi  in  ^     ed  to  shew  that  he  must  have  been  aware  that  the  bail 

repted^hS'"'    P"^  ^"  ^^'"^  ^"'"^^  ^»^- 

the  attorney 

did  not  actually  hire  the  bail,  but  was  aware  that  they  were  hired: — The  Court  discharged  the  nk 

on  payment  of  costs  by  the  attorney. 
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TiNDAL»  C.  J.— The  report  of  the  officer  affixes  on  the        1834. 
attorney  a  certain  degree  of  criminality^  though  of  a  lighter      ^T^*     ^ 
chan^:ter  than  that  originally  charged.     It  seems  to  us  v* 

that  the  justice  of  the  case  will  be  answered  by  makbg 
the  attorney  pay  all  the  costs  of  and  occasioned  by  these 
proceedings. 

Rule  discharged  accordingly. 


Warrk. 


KiRBY  9.  SiGGERS. 

A,  WRIT  of  summons  had  issued  out  of  this  Court  by  The  plaintiff 
the  plaintiff  against  the  defendant,  but  not  served.    A  ^e  oVt'Lfrht'*' 
second  writ  afterwards  issued  out  of  the  Court  of  Ex-  Court,  the  other 

oat  of  the  £x- 

chequer  between  the  same  parties,  for  the  same  cause,  chequer.  The 
The  defendant  pleaded,  to  tfie  action  in  the  Exchequer^  Il[Jted?on*the 
another  action  pending  in  this  Court  for  the  same  cause.  ■««>ndthepiain- 

,  '  tiff  declared. 

The  plaintiff  replied  ntd  tiel  record,  and  served  the  de-  ,The  defendant 
fendant  with  a  rule  to  produce.  The  first  writ  never  Lcond  action,' 
having  been  filed,  there  was  no  record  in  existence,  and  ^^^^^  for^he 
therefore  the  defendant,  by  the  advice  (as  he  swore)  of  ^™^  ^^^^  ^" 

i»i«»  n    y      A  y  11-  •       this  Court.  The 

one  of  the  officers  of  the  Court,  made  up  a  roll  from  the  plaintiff  replied 

j,n^^^>^^  '•«'  ^**'  record, 

prtectpe.  ^^^  ^^^^  jh^ 

defendant  with 

Wilde i  Seijt.,  on  a  former  day,  obtained  a  rule  msi  5Jce.*  ^ThTdc- 
that  the  roll  might  be  cancelled,  with  costs.  fendant  made 

°  up  a  roll  from 

the  pracipe  on 

Stephen,  Serjt,  shewed  cause.— He  contended  that  the  ^^^rt!— The 
course  the  defendant  had  adopted  was  the  only  one  that  Court  direected 
was  open  to  him,  and  cited  Whitmore  v.  Rook  (a).  led,  with  costs. 

Wilde,  Serjt,  in  support  of  his  rule. — ^The  defendant 
might  have  obtained  time  to  plead  to  the  declaration  in 
the  ExcJiequer,  so  as  to  enable  him  to  apply  to  this  Court 

(o)  1  Lord  Ken.  345. 
H  H  H  2 
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to  cause  the  writ  here  to  be  filed;  if  the  circumstances 
would  warrant  such  a  course.  The  plaintiff  had  a  right 
to  abandon  the  first  writ,  it  not  having  been  served,  nor 
any  appearance  entered  to  it 

TiNDAL,  C.  J. — The  defendant's  attorney  has  bees 
guilty  of  a  great  irregularity.  A  defendant  has  no  right 
in  any  case  to  enter  on  record  any  of  the  plaintiff's  pro- 
ceedings. In  this  case  the  defendant  might  have  applied 
to  the  Court,  and  he  would  have  obtained  redress  if  be 
were  aggrieved  by  the  conduct  of  the  plaintiff. 

The  rest  of  the  Court  concurring — 

Rule  absolute,  with  costi. 


MEMORANDUM. 

ON  the  25th  of  Jpril,  the  following  Warrant  was  resd 
in  Court,  and  entered  of  record : — 

WILLIAM,  R. 

Whereas  it  hath  been  represented  to  Us^  that  it  would 
tend  to  the  general  dispatch  of  the  business  now  pending 
in  Our  several  Courts  of  Common  Law  at  Westminster^  if 
the  right  of  Counsel  to  practise,  plead,  and  to  be  heard  ex- 
tended  equally  to  all  the  said  Courts;  but  such  object  can* 
not  be  effected  so  long  as  the  Serjeants  at  law  have  the 
exclusive  privilege  of  practising,  pleading,  and  audience, 
during  term  time,  in  our  Courts  of  Common  Pleas  it 
Westminster:  We  do  therefore  hereby  order  and  direct, 
that  the  right  of  practising,  pleading,  and  audience,  in  Our 
said  Court  of  Common  Pleas  during  term  time,  shall,  upon 
and  from  the  first  day  of  Trinity  Term  now  next  ensuing, 
cease  to  be  exercised  exclusively  by  the  Serjeants  at  law; 
and  that  upon  and  from  that  day,  Our  Counsel  learned  in 
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SIS 


the  law,  and  all  other  Barristers  at  law,  shall  and  may,  ac-  1834. 
cording  to  their  respective  rank  and  seniority,  have  and 
exercise  equal  right  and  privilege  of  practising,  pleading, 
and  audience  in  the  said  Court  of  Common  Pleas  at  West- 
minster  with  the  Serjeants  at  law.  And  We  do  hereby 
will  and  require  you  to  signify  to  Sir  Nicolas  Conyngham 
Jindal,  Knight,  Our  Chief  Justice,  and  his  companions. 
Justices  of  Our  said  Court  of  Common  Pleas,  this  Our 
royal  will  and  pleasure,  requiring  them  to  make  proper 
rules  and  orders  of  the  said  Court,  and  to  do  whatever 
may  be  necessary  to  carry  this  Our  purpose  into  effect. 
And  whereas  We  are  graciously  pleased,  as  a  mark  of  Our 
royal  favour,  to  confer  upon  the  Serjeants  at  law  herein- 
after named,  being  Serjeants  at  this  present  time  in  actual 
practice  in  Our  said  Court  of  Common  Pleas,  some  perma- 
nant  place  in  all  Our  Courts  of  Law  and  Equity,  We  do 
hereby  further  order  and  direct  that  Vitruvius  Latoes, 
Thomas  D'Oyley,  Thomas  Peake,  fFilliam  Si.  Jtdian 
Arabiny  John  Adams,  Thomas  Andrews,  Henry  Storks, 
Ebenzer  Ludlow,  John  Scriven,  Henry  John  Stephen, 
Charles  Carpenter  Bompas,  Edward  Goulbum,  George 
Heath,  John  Taylor  Coleridge,  and  Thomas  Noon  Tal- 
fourd,  Serjeants  at  law,  shall  henceforth,  according  to 
their  respective  seniority  amongst  themselves,  have  rank, 
place,  and  audience,  in  all  Our  Courts  of  Law  and  Equity, 
next  after  John  Balguy,  Esq.,  one  of  Our  Counsel  learned 
in  the  law :  And  We  do  hereby  will  and  require  you  not 
only  to  cause  this  Our  direction  to  be  observed  in  Our 
Court  of  Chancery,  but  also  to  signify  to  the  Judges  of 
Our  several  other  Courts  at  Westminster,  that  it  is  Our 
express  pleasure  that  the  same  course  be  observed  in  all 
Our  said  Courts.  Given  at  Our  Court  of  St.  Jameses  this 
24th  day  io{  April,  in  the  Fourth  year  of  our  reign. 

To  the  Right  Honourable 

Henry  Lord  Brougham  and  Faux, 
Lord  Chancellor  of  Great  Britain. 
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®tfnft|!  Hitn 

IN  THE  FOURTH  TEAR  OF  THE 

CocKiiAH  V.  Hel: 

Sinn  lbs  raieot  JSUTT  Dioved  for  leave  to  enter 


wth^VffldTrit  ***  "^'''*  **"  **'*  ^'**  instant,  the 
I  which  the  submitted  that  the  reason  for  the 
n  the  affidavit  to  state  the  party  to  be 
,  viz.  that  the  judgment  had  relation 
term,  no  longer  existed,  since  that 
by  the  rule  of  Hilary,  4  WiU.  4, 
rects  "  that  all  Judgments,  whethei 
shall  be  entered  of  record  of  the 
year,  whether  in  term  or  vacation, 
not  have  relation  to  any  other  day  ( 


Roberts  v.  Wedderbi 
The  dehnduii  J-  HE  defendant  had  been  detaine* 
^^MH^f^^"  wherein  there  was  a  blank  left  for  I 
hiving  ■  blink    after  a  capias  and  an  a&oM  capiat  h] 

left  for  hit  plan  "^ 

or  rciidcnce,  m(-  ing  him  as  of  Chesterfield  Street,  A 
ai'iZ  dating  of  Middlesex.  Botanguei,  5.,  at  C 
S(^— Tii*  ^^  '"'*  *"^  proceedings  should  h 
Court  wt  uid«  larity,  on  the  ground  that  the  wrii 
nedtngi.  the  form  in  the  schedule  to  the  %  M 

quiring  the  residence  of  the  defen 

the  process. 
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Wilde,  Serjt.,  obtained  a  rule  nisi  to  set  aside  that  or-         1834. 
der^  upon  an  affidavit  stating,  that,  since  thej  issuing  of  the       i^qbbrts 
capias  and  aUas  capias,  and  before  the  issuing  of  the  «. 

pluries,  the  defendant  had  gone  abroad,  and  had  to  the 
knowledge  of  the  plaintiff  no  place  of  residence  in  this 
country. 

Mereweiher,  Serjt.,  shewed  cause. — ^Tbe  1st  section  of 
the  2  WiU.  4,  c.  39,  provides  that  in  all  cases  where  it  is 
not  intended  to  hold  the  defendant  to  special  bail,  or  to 
proceed  against  a  member  of  parliament,  &c.,  the  process 
shall  be  according  to  the  form  contained  in  the  schedule, 
marked  No.  I,  and  that,  in  every  such  writ,  and  copy 
thereof,  the  place  and  county  of  the  residence  or  supposed 
residepice  of  the  party  defendant,  or  wherein  the  defen- 
dant shall  be,  or  shall  be  supposed  to  be,  shall  be  men- 
tioned: and  by  the  4th  section,  it  is  provided,  that,  in  all 
such  actions  wherein  it  shall  be  intended  to  arrest  and 
hold  any  person  to  special  bail,  the  process  shall  be  by 
writ  of  capias  according  to  the  form  contained  in  the  said 
schedule  and  marked  No.  4;  and  in  that  form  a  blank  is 
left  for  the  insertion  of  the  place  of  residence  of  the  de- 
fendant. In  the  present  case,  there  could  be  no  excuse 
for  omitting  to  state  the  defendant's  residence,  the  previ- 
ous process  having  described  him. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Tindal  now  delivered  the  opinion 
of  the  Court: — 

In  this  case  the  defendant  has  been  detained  upon  a 
pluries  writ  of  capias,  wherein  there  is  a  blank  left  for  his 
place  of  residence,  after  a  capias  and  alias  had  been  issued 
describing  the  defendant  as  of  Chesterfield  St.,  May  Fair, 
in  the  county  of  Middlesex.  The  question  which  has 
been  argued  before  us  has  been  whether  the  present  writ 
is  irregular  and  ought  to  be  set  aside;  and  it  is  the  opin- 
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,  1834.        ion  of  a  majority  of  the  Judges  that  such  is  the  case.  The 

Roberts       ^^^  ^^'  uniformity  of  process  enacts,  by  section  4,  that, 

v«  where  it  is  intended  to  arrest  the  defendant,  the  process 

Weddbrburne.     1     „  •       •  .        *•  .  1.  1        A  \t      * 

shall  be  by  wnt  of  captas  according  to  the  form  No.  4, 
contained  in  the  schedule;  and,  upon  reference  to  that 
form,  it  is  clearly  intended  that  the  residence  of  the  party 
shall  be  described  both  in  the  writ  of  capias  and  in  those 
writs  which  purport  to  be  a  continuance  of  it.  In  what 
manner  and  to  what  degree  of  strictness  this  description 
is  necessary  will  appear  by  section  1 ;  for^  although  the 
enactment  in  that  section  relates  to  writs  of  summons  only, 
it  shews  by  analogy  what  was  the  intention  of  the  legis- 
lature in  this  respect,  viz.  "  the  place  or  county  of  the 
residence  or  supposed  residence  of  the  defendant,  or 
wherein  the  defendant  shall  be  or  shall  be  supposed  to 
be;"  so  that  it  is  difficult  to  conceive  any  case  in  which 
the  plaintiff  can  be  at  a  loss  to  comply  with  one  of  these 
requisites:  at  all  events  that  difficulty  does  not  apply  to 
the  present  case,  where  the  two  preceding  writs  (of  which 
this  is  the  continuance)  had  given  him  a  description.  Upon 
the  ground  that  it  is  much  better  for  the  public  to  adhere 
in  all  practicable  cases  to  the  strict,  close,  literal  compli- 
ance  with  the  forms  prescribed  by  the  act,  rather  than  to 
yield  to  particular  cases  of  supposed  hardship  on  indivi- 
duals, where  the  requisites  have  not  been  formally  com- 
plied with,  we  think  the  rule  for  setting  aside  Mr.  Justice 
BosanqueVs  order  must  be  discharged;  and  that  this  writ 
and  the  subsequent  proceedings  must  be  set  aside  for 
irregukrity. 

Rule  absolute  (a). 

(a)  See  Wehh  v.  Langfordf  ante,  p.  498,  and  Buffle  v.  Jackson,  anU, 
p.  505. 


TRINITY  TERM,  4  WILL.  IT.  819 

1834. 

Williams,  Demandant,  Harris,  Tenant. 
X  HE  demandant  in  a  writ  of  intrusion  having  entered  The  tenant  in 

.,  •  a  writ  of  intni- 

a  noUe  proseqmr-'  rion  ii  not  enti- 

tied  to  cotts 
where  the  de- 

Merewether,  Seijt,  obtained  a  rule  nisi  that  the  tenant's  mandant  enter* 
costs  might  be  taxed  under  the  8  Eliz.  c.  2,  s.  2.     He  *       P^»»«v««« 
cited  Cooper  Y.  Tiffin  (a)  to  shew  that  a  nolle  prosequi  is 
within  the  act 

Stephen,  Seijt,  now  shewed  cause. — This  being  a  real 
action,  and  by  the  statute  of  Gloucester ^  6  Ed.  1,  c.  1,  costs 
being  recoverable  only  in  those  cases  where  damages  are 
given,  no  costs  can  be  taxed.  Newman  v.  Goodman  (6). 
Pilfords  case  (c).  Cooper  v.  Tiffin  was  decided  on  the 
23  Hen.  8,  c.  15,  which  relates  only  to  personal  actions: 
and  so,  the  title  and  preamble  of  the  8  Eliz.  c.  2,  shew 
that  that  statute  also  relates  only  to  actions  personal. 

Merewether,  Serjt,  in  support  of  his  rule. — The  Courts 
have  on  various  occasions  extended  the  operation  of  the 
statute  of  Elizabeth  to  actions  that  are  not  within  the 
words  of  it:  and  this  case  is  clearly  within  the  mischief 
pointed  out  by  the  preamble. 

Lord  Chief  Justice  Tindal. — ^The  question  is,  whether 
in  a  real  action,  the  demandant  having  entered  a  nolle 
prosequi,  the  tenant  is  entitled  to  costs.  In  general  in  real 
actions  the  tenant  is  not  entitled  to  costs,  the  demandant 
not  being  entitled,  except  in  certain  cases  when  costs  are 
given  by  statute.  Before  the  23  Hen.  8,  c.  15,  a  defen- 
dant was  in  no  case  entitled  to  costs.     That  statute  only 

(a)  3  Term  Rep.  511.  (6)  2  Sir  W.  Blac.  1098. 

(c)  10  Rep.  116.  a. 
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applies  to  personal  actions.  But  it  is  said  that  the  8  EUz, 
c.  2,  having  been  held  to  embrace  the  case  of  a  nolle  pro- 
sequif  which  is  not  strictly  warranted  by  the  words  of  the 
acty  also  includes  within  its  equity  a  case  like  the  present 
It  seems  to  me,  howeyer,  not  be  so.  I  think  the  de&n* 
dant  is  only  entitled  to  costs  in  those  cases  where  the 
plaintiff  if  he  succeed  can  be  entitled:  and,  as  it  is 
perfectly  clear  that  the  defendant  can  haye  no  costs  in  this 
form  of  action,  I  think  the  tenant  is  not  entitled. 

Mr.  Justice  Park. — The  statute  of  EUstabeth  has  been 
carried  much  further  than,  if  it  now  came  before  us  for 
the  first  time,  I  for  one  should  feel  inclined  to  carry  it. 

Gaselbe,  J.,  and  Vauouan,  J.,  concurred. 


The  59th  sect, 
ef  the  6  Geo. 
4,  c.  16,  which 
operates  a  stay 
of  proceedings 
in  an  action  com- 
menced against 
the  bankrupt 
before  the  issu- 
ing of  the  com- 
mission, where 
the  plaintiff 
elects  to  prove 
the  debt,  does 
not  apply  to  the 
case  of  a  fiat 
sued  out  by  the 
plaintiff  himself. 


ElCKB  V.  NoKES. 

X  HE  plaintiff  having  been  nonsuited  in  an  action  on 
certain  bills  of  costs  for  business  done  by  the  plaintiff  as 
attorney  for  the  defendant^  obtained  a  rule  for  a  new  trisli 
which  was  subsequently  discharged. 

Curwood  now  moved  to  stay  proceedings,  on  an  affidavit 
stating,  thaty  two  days  before  the  motion  was  made  for  a 
new  trialy  the  plaintiff  had  obtained  a  fiat  in  bankruptcy 
against  the  defendant.  This  he  submitted  operated  as  a 
stay  of  the  proceedings^  the  59th  section  of  the  6  Geo.  if 
c.  I69  enacting  **  that  no  creditor  who  has  brought  any 
action  or  instituted  any  suit  against  any  bankrupt  in  respect 
of  a  demand  prior  to  the  bankruptcy,  or  which  might  bate 
been  proved  as  a  debt  mider  the  commission  against  such 
bankrupt,  shall  prove  a  debt  under  such  conunission,  or 
have  any  claim  entered  upon  the  proceedings  under  such 
commission,  without  relinquishing  such  action  or  suit;  and 
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in  case  such  bankrupt  shall  be  in  prison  or  custody  at  the  1634. 
suit  of  or  detained  by  such  creditor,  be  shall  not  prove  or 
claim  as  assignee  without  giving  a  sufficient  authority  in 
writing  for  the  discbarge  of  such  bankrupt ;  and  that  the 
proving  or  claiming  a  debt  under  a  commission  by  any 
creditor  shall  be  deemed  an  election  by  such  creditor  to 
take  the  benefit  of  such  commission  with  respect  to  the 
debt  so  proved  or  claimed;  provided  that  such  creditor 
shall  not  be  tiable  to  the  payment  to  such  bankrupt  or  his 
assigness  of  the  costs  of  such  action  or  suit  so  relinquished 
by  him." 

T1NDAL9  C.  J. — All  that  that  section  directs  is,  that  a 
creditor  who  has  commenced  an  action  against  one  against 
whom  a  commission  afterwards  issues^  and  proves  under 
the  commission,  shall  be  deemed  to  have  made  an  election 
to  take  the  benefit  of  such  commission,  and  shall  not  be 
liable  to  costs  in  respect  of  the  suit  so  relinquished  by 
him.  That  clause  evidently  points  at  a  commission  sued 
out  by  a  third  person,  and  does  not  apply  to  a  case  like 
the  present,  where  the  fiat  has  been  obtained  by  the 
plaintiff  in  the  action  himself. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Pbppbr  r.  Whalley. 

rVlLDE,  Serjt,  in  the  last  term  obtained  a  rule  nisi  to   The  namm  of 
set  aside  the  proceedings  in  this  cause  for  irregularity.  ^Jen^^^n 
The  irregularity  was,  that  the  process  contained  the  names  <i>cprocei8,«nd, 

after  appearance 
by  the  defen- 
dants, the  plain- 
tiflr  declared  againa  them  separately  : — The  Court  set  aside  the  declaration  for  irregularity. 
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of  two  defendants,  against  whom  declarations  in  separate 
actions  bad  since  been  delivered*  He  referred  to  the  rule 
of  Michaelmas  Term,  3  Will.  4,  reg.  (a),  which  directs 
that ''  every  writ  of  summons,  capias,  and  detainer  shaH 
contain  the  names  of  all  the  defendants,  if  more  than  one 
in  the  action,  and  shall  not  contain  the  name  or  names  of 
any  defendant  or  defendants  in  more  actions  than  one." 

Talfourd,  Serjt,  contra,  submitted  that  the  defendants 
had  waived  the  irregularity,  if  any,  by  appearing. 

Wilde,  Serjt.,  in  support  of  the  rule. — The  irregularity, 
occurring  subsequently  to  the  appearance,  could  not  be 
waived  by  it. 

Per  Curiam. — ^The  objection  cannot  be  got  over,  the 

words  of  the  rule  are  clear. 

Rule  absolute. 

(a)  Ante,  VoL  1.  p.  470. 


In  thif  Court, 
the  motion  for 
judgment 
against  the 
casual  c;jector 
must  be  made 
in  conformity 
with  the  rule  of 
Michaelmat 
Term,  32  C^.  2. 


Doe  (L  Glynn  v.  Roe. 

Ejectment  for  a  breach  of  a  covenant  to 
On  the  sixth  day  of  this  term — 


repair. 


E.  V.  Williams  obtained  a  rule  nisi  for  judgment  against 
the  casual  ejector. 

Watson  now  shewed  cause. — The  motion  was  not  in 
time.  The  rule  of  Trinity  Term,  82  Gir.  2,  requires 
motions  of  this  sort,  in  this  Court,  to  be  made  within  the 
first  four  days  of  Hilary  and  Trinity  Terms,  and  within 
one  week^of  the  Ist  day  of  Michaelmas  and  Easter  Terms. 
No  reason  is  here  assigned  for  the  delay :  and  our  affida- 
vits shew  that  this  is  a  case  of  considerable  hardship  apd 
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vexation,  and  that  another  ejectment  has  been  brought  in         1834. 
the  King's  Bench  to  recover  the  same  premises. 

WilUamSf  in  support  of  the  rule,  submitted  that  the 
Court  would  be  justified  in  departing  from  the  strict  let- 
ter of  the  rule  in  question,  which  had  evidently  been  over- 
looked when  the  late  rules  assimilating  the  practice  of  the 
several  Courts  were  framed — particularly  as  the  fact  of 
the  practice  being  so  assimilated  in  every  other  particular 
had  given  rise  to  the  error. 

TiNDAL,  C.  J. — This  is  certainly  not  a  case  to  favour 
which  we  should  feel  inclined  to  break  in  upon  a  rule  of 
the  Court,  which,  though  apparently  overlooked  in  the 
late  changes,  is  still  not  obsolete.  I  think  the  rule  must 
be  discharged,  but,  under  the  circumstances,  without  costs. 

The  rest  of  the  Court  concurring — 

Rule  discharged,  without  costs. 


Meekin  r.  Whalley. 

X  HE  defendant  paid  the  debt  after  process  had  been  Defendant  haT- 
served  upon  him.    The  plaintifFs  attorney  proceeded  for  ^'^bt^^udntiff' 
costs.    It  appeared  that  the  gentleman  in  question  had  attorney  pro- 
formerly  been  duly  admitted  and  inrolled  as  an  attorney  The  attorney 
in  the  King's  Bench,  and  had  also  been  admitted  in  this^^jJUJ^'^^- 
Court,  but  not  inrolled;  that  he  afterwards  omitted  to^^^^orenot 

entitled  to  sue 

take  out  his  certificate,  and  therefore  ceased  to  be  an  at-  for  costs,  the 
tomey;   and  that  he  was  re-admitted  in  the  Court  of  the^execuUon. 
King's  Bench  in  the  beginning  of  the  year  1833,  but  not 
in  thb  Court,  and,  on  the  15th  January,  1833,  took  out  a 
certificate  for  that  year.     The  writ  was  sued  out  on  the 
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1834.        6th  of  December,  and  the  attorney's  certificate  for  the 
Mbekin      y^^^  commencing  on  the  Ist  November,  183S,  was  not 
V.  taken  out  until  March.  1834. 

Wu  ALLEY. 

A  verdict  having  been  found  for  the  plaintiff  with  no- 
minal damages,  and  final  judgment  having  been  signed 
and  execution  issued  for  the  costs — 

Wilder  Serjt.9  obtained  a  rule  nisi  to  suspend  the  exe- 
cution.    He  cited  Pater$on  v.  Powell  {a), 

Talfourdf  Serjt.,  now  shewed  cause. — ^The  motion  is  too 
late,  it  not  having  been  made  until  final  judgment  signed, 
costs  taxed,  and  execution  issued.  Besides,  it  appeals 
from  the  defendant's  affidavit  that  he  was  aware  of  the 
objection  at  the  commencement  of  the  suit.  In  Patemm 
V.  Powell  nothing  was  said  by  the  Court;  the  whole 
passed  by  consent  But  in  Reader  v.  Bloom  (A),  it  was 
held  that  a  plaintiff,  who  has  obtained  a  verdict  against  a 
defendant,  is  entitled  to  his  full  costs,  although  the  person 
who  conducted  his  cause  was  not  an  attorney.  Inrolment 
is  not  essential;  the  admission  is  complete  without  it 
A  certificate  is  prtm<2  ybcte  evidence  of  the  legal  right  of 
an  attorney  to  practise.    Pearse  v.  Whale  (c). 

Wilde,  Serjt,  in  support  of  his  rule. — By  the  2  Geo. 
2,  c.  23,  8.  5,  it  is  enacted,  that  no  person  shall  be 
permitted  to  act  as  an  attorney,  or  to  sue  out  any  writ 
or  process,  or  to  commence,  carry  on,  or  defend  any  action 
or  actions,  or  any  proceedings,  either  before  or  after  judg- 
ment obtained,  in  the  name  or  names  of  any  other  person 
or  persons,  in  his  Majesty's  Court  of  King's  Bench,  Com- 
mon Pleas,  or  Exchequer,  &c.,  unless  such  person  shall 
be  examined,  sworn,  admitted,  and  inroUed  in  manner 

(a)  3  M.  &  Scott,  196 ;  ante,  p.  (c)  7  Dow.  &  Ryl.  512,  6  Barn. 

738,  S.  C.  &  Cress.  38. 

(6)   10  J    B.  Moore,  261. 
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therein  mentioned:  and  by  section  24,  it  is  provided;  that/.        1834: 
**  in  case  any  person  shall  in  his  own  name,  or  in  the  name, 
of  any  other  person,  sue  out  any  writ  or  process,  or  com- 
mence, prosecute,  or  defend. any  action  or  suit,  or  any. 
proceeding  in  any  of  the  Courts  of  law  aforesaid,  &c.^  as 
an  attorney  or  solicitor,  for  or  in  expectation  of  any  gain, 
fee,  ot  reward,  without  being  admitted  And  inroUed  as 
aforesaid,  every  such  person,  for  every  such  offence,  shall 
forfeit  and  pay  50/.  to  the  use  of  the  person  who  shall  pro- 
secute him  for  the  said  offence,  and  is  thereby  made  inca- 
pable to  maintain  or  prosecute  any  action  or  suit  in  any 
Court  of  law  or  equity,  for  any  fee,  reward,  or  disburse- 
ments on  account  of  prosecuting,  carrying  on,  or  defend- 
ing any  such  action,  suit,  or  proceeding.'*    And  by  the. 
37  Geo.  3,  c.  90,  s.  31,  it  is  provided  that  every  person 
admitted,  sworn,  inroUed,  or  registered  in  any  of  the  said 
Courts  as  aforesaid,  who  shall  neglect  to  obtain  his  cer-. 
tificate  thereof,  in  the  manner  before  directed,  for  the 
space  of  one  whole  year,  shall  from  thenceforth  be  inca- 
pable of  practising  in  his  own  name  or  in  the  name  of  any 
other  person  in  any  of  the  said  Courts,  by  virtue  of  suich 
admission,  entry,  inrolment,  or  register;  .and  the  admis- 
sion, entry,  inrolment,  or  register  of  such  person  in  any  of 
the  said  Courts  shall  be  from  thenceforth  null  and  void. 
Reader  v.   Bloom  proceeded  on  the  assumption  of  a 
fact  which  is  not  generally  correct,  and  certainly  does  not 
exist  in  the  present  case,  viz.  that  suitors  usually  pay 
money  in  advance  to  their  attomies.     The  doctrine  of 
that  case  seems  to  have  been  doubted,  and  its  authority 
shaken,  by  Young  v.  Dowlman  (a).  There,  the  plaintiff  had 
discontinued,  and,  on  the  taxation  of  costs,  it  was  object- 
ed on  the  part  of  the  plaintiff  that  the  person  acting  as 
attorney   for  the  defendant  was  not  an  attorney  of  the 
Court.     No  advances  of  money  having  been  made  by  the 

(a)  3  Youuge  fit  Jcrvis,  24. 
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1834.        defendant,  the  Master  refused  to  allow  the  costs;  but 
\,  "  the  Court  held  that  the  defendant  was  not  entided.    In 

Mbekin 

•-  Paierson  v.  Powell,  the  defendant  was  held  to  be  entitled 

to  costs  only  to  the  extent  of  the  actual  advances  made 
by  him  to  his  attorney  on  account  of  the  suit. 

TiNDAL,  C.  J. — ^I  think  we  may  determine  this'  case 
without  touchingthe  authority  of /ieadl»*Y.£20Ofli.  There, 
the  action  proceeded  in  the  ordinary  course:  here,  it  pro- 
ceeded solely  for  the  benefit  of  plaintiflfs  attorney,  die 
debt  haying  been  paid.  I  think  this  is  a  case  in  which  we 
shall  be  well  warranted  in  withholding  costs  from  the 
plaintiff,  seeing  that  he  never  could  be  liable  to  his  attor- 
ney for  them. 

Park,  J. — Having  been  one  of  the  Judges  concur- 
ring in  the  decision  of  Reader  v.  Bloom,  I  should  be  un- 
willing to  overturn  it  For  the  reasons  assigned  by  my 
Lord  Chief  Justice,  I  think  this  case  is  dbtinguishable. 

Gaselee,  J. — Reader  v.  Bloom  proceeded  upon  the 
idea  of  something  having  been  paid  by  the  client  to  the 
supposed  attorney  on  account  of  the  suit.  Here  no  such 
fact  appears:  the  plaintiff  was  not  interested  in  the  action. 

BosANQUET,  J. — It  is  euough  to  say  that  this  case  is 
materially  different  from  Reader  v.  Bloom,  in  the  circum- 
stance that  here  the  suit  proceeded  solely  for  the  benefit 
of  the  attorney. 

Rule  absolute. 


costs. 
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HuMPHRYs  V.  Harvey. 

rVlLDE,  Serjt,  on  a  former  day,  obtained  a  rule  call-  it ,-.  not  compe- 
ing  upon  the  defendant  to  shew  cause  why  all  further  ^S^L^notb^a 
proceedings  upon  the  judinnent  of  nonsuit  in  this  cause  inroUed  to  sue 

.       ^  JO  for  any  fees  or 

should  not  be  stayed,  mthout  costs,  on  the  ground  that  disbursements: 
the  attorney  by  whom  the  defence  was  conducted,  had  not  uie*defen^n!7' 
been  duly  inrolled.    The  affidavit  upon  which  the  motion  ^^^rney  (duly 

•^  *  ^  qualified  m  otuer 

was  founded  stated  that  a  very  small  sum,  if  any  thing,  respecu  to  act  as 
had  been  advanced  by  the  defendant  to  his  attorney  on  omitteduTcause 
account  of  the  coste  in  the  cause,  hiroUed, tn^d  the 

defendant  had 

Robinson  shewed  cause. — ^This  is  an  application,  not  »*d««w>ad- 

'^^  '  vance  on  account 

airainst  the  attorney  who  has  been  Kuilty  of  the  supposed  of  the  suit— 

.  1     .  .,.,!.,,.  1  The  Court  allow- 

irregularity,  as  will   be   found   to   have  been  the  case  ed  the  plaintiff  to 

wherever  this  question  has   hitherto  come    before  the  ^^^Ji""^ 

Courts,  but  against  the  party.     In  Reader  v.  Bloom  (a) 

this  Court  decided  that  a  party  who  has  obtained  a  verdict 

is  entitled  to  his  full  costs,  although  the  person  who  con* 

ducted  his  cause  was  not  an  attorney.     [Bosanquet,  J., 

referred  to  Latham  v.  Hyde  (6),  and    Young  v.  Dowl- 

man  (c).]    In  v.  Sexton  {d),  Mr.  Justice  J.  Parke 

recognised  and  acted  upon  the  case  of  Reader  v.  Bloom. 
The  attorney  has  substantially  complied  with  all  that  the 
acts  of  parliament  require.  The  5th  section  of  the 
34  G^o.  3,  C.14,  enacts  ''  that  any  person  who  shall  be 
admitted  to  be  a  solicitor  or  attorney  in  any  of  his  Ma- 
jesty's Courts  at  Westminster,  by  virtue,  &c.,  may  be 
admitted  to  be  a  solicitor  or  attorney  in  all  or  any  of 
the  Courts  in  that  act  mentioned,  without  payment  of 
any  further  stamp-duty  in  pursuance  of  that  act;  subject 
nevertheless  to  all  and  every  the  provisions  prescribed  by 

(a)  10  J.  B.  Moore,  261 ;  3      1  Dowl.  P.  C.  594. 
Biog.  9.  (c)  3  Younge  &  Jervis,  24 . 

(6)  1  Crompton  &  Meeson,  128;         (<0  1  Dowl.  P.  C.  180. 
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1834.        law  with  relation  to  the  admission  of  soHcitors  and  attor- 
„    "  nies  in  such  Courts  respectively  before  the  paasinir  of  that 

HUMPHRYf  *  •'       ^      ^  "^  ® 

9«  act."    As  far  as  regards  the  admission,  all  has  been  done 

in  the  present  case  that  the  act  requires :  the  only  question 
is  whether  inrohneni  be  also  necessary;  and,  if  ao,  whether 
the  attorney  has  not  been  duly  inrolled.  The  9  Geo,  2, 
c.  S3,  s.  1,  enacts  that  no  person  shall  be  permitted  to  aet 
as  an  attorney,  or  to  sue  out  any  process,  or  to  commence, 
ciarry  on,  or  defend  any  action  or  actions,  or  any  other  pro- 
ceedings, either  before  or  after  judgment  obtained,  in  the 
name  or  names  of  any  person  or  persons,  in  his  Majest/s 
Courts  o(  King*s  Bench,  ftc,  unless  such  person  shaR  be 
sworn,  admitted,  and  inrolled  in  the  said  respective  Courts 
in  such  manner  as  is  thereinafter  directed.    And  the  SkA 

m 

section  enacts  ''  that  the  Judges  of  the  said  Courts  respec* 
tively,  or  any  one  or  more  of  them,  shall,  and  they  are 
thereby  authorized  and  required,  before  they  shall  admit 
such  person  to  take  the  said  oath,  to  examine  and  inquire, 
by  such  ways  and  means  as  they  shall  think  proper,  touch- 
ing his  fitness  and  capacity  to  act  as  an  attorney;  and,  if 
such  Judge  or  Judges  respectively  shall  be  thereby  satis- 
fied that  such  person  is  duly  qualified  to  be  admitted  to 
act  as  an  attorney,  then,  and  not  otherwise,  the  said  Judge 
or  Judges  of  the  said  Courts  respectively  shall,  and  tiiey 
are  thereby  authorized  to  administer  to  such  person  the 
oath  thereinafter  directed  to  be  taken  by  attomies,  and, 
after  such  oath  taken,  to  cause  him  to  be  admitted  an  at- 
torney of  such  Court  respectively,  and  his  name  to  be  in- 
rolled  as  an  attorney  of  such  Court  respectively,  without 
any  fee  or  reward  other  than  one  shilling  for  administezing 
such  oath;  which  admission  shall  be  written  on  parchment 
in  the  English  tongue,  in  a  common  legible  hand,  and  signed 
by  such  Judge  or  Judges  respectively,  whereon  the  lawful 
stamp  shall  be  first  impressed,  and  shall  be  defivered  to 
such  person  so  admitted.**  The  reasonable  constructioii 
of  these  enactments  is,  that  inrolmeni  is  not  necessary  to 


Haktbi. 
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enable  a  party  to  practise  as  an  attorney:  the  second  sec-        1^34. 
tioo  would  seem  to  make  the  mrohnent  the  act  of  the  Judge,     ^ 
or  the  Court    Besides,  it  appears  firom  the  affidavit  that 
the  defendant's  attorney  did  actually  sign  the  roll  of  the 
Court  upon  his  being  sworn  (a). 

Wilde,  SetjL,  in  support  of  his  rule. — ^It  is  important 
that  the  public  should  have  the  means  of  ascertaining 
who  are  qualified  to  act  as  attomies  of  the  Courts;  the  in- 
rolment  is  the  only  means  by  which  this  object  can  be  ef- 
fected. With  this  view,  the  acts  of  parliament  relating  to 
attornies  expressly  require  inrolment  as  well  as  admission. 
The  5th  section  of  the  34  Geo.  8,  c  14,  is  the  only  enact- 
ment in  which  the  inrolment  is  not  actually  mentioned; 
but  it  expressly  relates  back  to  the  statute  of  the  2  Geo^ 
2,  c.  S3,  all  the  provisions  of  which  shew  inrolment  to  be 
necessary.  By  the  4th  section  of  the  34  Geo.  3,  c.  14,  it 
is-  enacted,  that,  in  case  any  person  shall,  in  his  own  name, 
or  in  the  name  of  any  other  person,  sue  out  any  writ  or 
process,  or  commence,  prosecute,  or  defend  any  action  or 
•ait,  or  any  proceedings  in  any  of  the  Courts  at  Westmn- 
tier  as  an  attorney  or  solicitor,  for  or  in  expectation  of  any 
gain,  fee,  or  reward,  without  being  admitted  and  inroUed 
an  attorney  or  solicitor  in  one  of  the  said  Courts  at  WeMi" 
ndmieTf  according  to  the  directions  of  the  several  acts  in 
farce  for  the  regulation  of  attomies  and  solicitors,  every 
such  person  shall,  for  every  such  offence,  forfeit  the  sum 
of  100/./  and  such  person  is  thereby  also  made  incapable 
-to  maintam  or  prosecute  any  action  or  suit  in  any  Court  of 
law  or  equity  for  any  fee,  reward,  or  disbursements,  on  ac- 
count of  prosecuting,  carryii^  on,  or  defending  any  such 
action,  suit,  or  proceeding.,  In  the  present  case  it  is  ad- 
mitted that  the  person  by  whom  the  defence  has  been  con- 
ducted has  not  been  inrolled,  and  therefore  has  not  put 

(a)  For  the  practice  upon  the  sabject  of  inrolment,  see  Tldd's  Prac- 
tice, 9th  edit.  p.  71. 

iIlS 
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1834.  himself  in  a  situation  to  practise  as  an  attorney  of  the 
Court.  The  affidavit  upon  which  this  motion  was  made 
V.  shews  that  the  defendant's  attorney  comes  to  recover  costs 
for  his  own  benefit ;  for,  it  is  suggested,  and  scarcely  denied, 
that  the  defendant  has  absconded ;  and  it  is  not  alleged 
on  the  part  of  the  defendant  that  any  advances  have  been 
made  by  him  in  the  course  of  the  cause.  The  aseumptioii 
of  this  latter  fact  was  the  ground  upon  which  thia  Court 
proceeded  in  the  case  of  Reader  v.  Bloom,  and  the  limit  to 
which  that  decision  was  confined  by  the  Court  of  Excke- 
quer  in  Young  v.  Dowlman,  and  by  this  Court  in  the  sub- 
sequent case  of  Paterson  v.  Powell  (a).    The  case  of 

V.  Sexton  is  totally  inapplicable :  it  appears  that  in  that 
case  the  party  had  changed  his  attorney  twice  in  the  course 
of  the  suit,  which  could  only  have  been  on  payment  of 
costs. 

TiNDAL,  C.  J. — ^The  simple  question  here  is,  whether, 
where  an  attorney  has  not  been  duly  admitted  amiimroUed 
as  an  attorney  of  the  Court,  we  can  lend  our  aid  to  enable 
him  indirectly  to  recover  his  costs,  when  he  cannot  do  so 
directly.  The  principal  case  relied  on  on  the  part  of  the 
defendant  is  that  of  Reader  v.  Bloom.  That  case  pro- 
ceeded upon  the  assumption  that  money  is  usually  advan- 
ced by  the  client  in  the  progress  of  the  cause.  Undoubt- 
edly, Fotiitgr  V.  Dowlman  has  considerably  weakened 
the  authority  of  Reader  v.  Bloom.  Is  the  inrolment  a 
condition  precedent  to  the  attorney's  right  to  recover 
costs?  It  has  been  contended  on  the  part  of  the  defen- 
dant, that  inrolment  is  not  necessary  to  enable  the  attor- 
ney to  practise  as  such;  and  that  on  the  authority  of  the 
34  Geo.  3,  c.  14,  s.  5,  which  enacts  that  any  person  who 
shall  be  admitted  to  be  a  solicitor  or  attorney  in  any  of  his 
Majesty's  Courts  at  Westminster,  by  virtue  &c.,  may  be 

(a)  3  M.  &  Scott,  195;  and  anU,  p.  738. 
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•admitted  to  be  a  solicitor  or  attorney  in  all  or  any  of  the         1834. 
dourts  in  the  act  mentioned,  without  payment  of  any  fur- 
ther  stamp-duty  in  pursuance  of  that  act.     It  is  true  that  «• 

section  only  speaks  of  admission,  and  omits  all  mention  of 
inrolment:  but  the  following  proviso  or  condition  is  sub- 
joined— **  subject  nevertheless  to  all  and  every  the  provi- 
sions prescribed  by  law  with  relation  to  the  admission  of 
solicitors  and  attomies  in  such  Courts  respectively  before 
the  passing  of  that  act."    This  refers  us  back  to  the  prior 
statutes  regulating  the  admission  of  attorniesand  solicitors, 
which  make  the  inrolment  imperative;   and  we  cannot 
construe  the  later  statute^  which  is  merely  an  act  passed 
for  revenue  purposes,  as  operating  a  repeal  of  the  for- 
mer ones.    The  1st  and  2nd  sections  of  the  2  Geo.  S,  c.  23, 
are  clear  and  unambiguous :  the  former  section  enacts  that 
no  person  shall  be  permitted  to  act  as  an  attorney,  or  to 
sue  out  any  process,  or  to  commence,  carry  on,  or  defend 
any  action  or  actions,  or  any  other  proceedings  either  be- 
fore or  after  judgment  obtained,  in  the  name  or  names  of 
any  person  or  persons,  in  his  Majesty's  Courts  of  King* $ 
Bench,  &c.,  unless  such  person  shall  be  sworn,  admitted, 
and  inrolled  in  the  said  respective  Courts  in  such  manner 
as  is  thereinafter  directed;  and  by  the  latter  section  the 
Judges  of  the  said  Courts  respectively  are  authorized  and 
directed  to  administer  to  such  person  the  oath  in  that  act 
directed  to  be  taken  by  attomies,  and,  after  such  oath 
taken,  to  cause  him  to  be  admitted  an  attorney  of  such 
Court,  and  his  name  to  be  inrolled  as  an  attorney  of  such 
Court*    The  18th  section  prescribes  the  person  by  whom 
and  the  manner  in  which  the  inrolment  shall  be  made. 
And  the  24th  section  enacts,  that,  in  case  any  person  shall, 
in  his  own  name,  or  in  the  name  of  any  other  person,  sue 
out  any  writ  or  process,  &c.,  &c.,  as  an  attorney  or  solici- 
tor, without  being  admitted  and  inrolled,  every  such  per- 
son shall  forfeit  and  pay  50/.  and  be  incapable  to  maintain 
or  prosecute  any  action  or  suit  in  any  Court  of  law  or 
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Hawbt. 


equity  for  any  fee,  &e.  I  am  of  opiilion,  that,  when  the 
fact  of  the  defendant's  attorney  having  omitted  to  cause 
himself  to  be  inrolled  is  brought  before  the  Court,  and  the 
client  b  not  prejudiced,  we  ought  not  to  lend  our  aid  to 
enable  the  defendant  to  recover  costs  from  the  plaintifl^ 
inasmuch  as  his  attorney  is  not  in  a  condition  to  sue  him. 


The  rest  of  the  Court  concurring, 


Rule  absolute* 


In  an  action  oa 
a  bail-bond,  or 
a  replevin-bond, 
it  is  not  neces- 
sary to  indorse 
the  anuiunt  of 
debt  and  costs 
pursuant  to 
2  Reg,  Gen, 
Hilary  Term, 

2  wm,  4,  4*  5 
Reg,  Oen.,Mi- 

ehaelmat  Term, 

3  WW,  A. 


Rowland  r.  Dakbyke  and  Others. 

X  HIS  was  an  action  upon  a  bul-bond.  A  summons  bad 
been  obtained  to  set  aside  the  proceedings,  on  the  ground 
that  the  debt  and  costs  had  not  been  indorsed  upon  the 
process  pursuant  to  the  rule  o(2Reg.  Gen.  Hilary  Term^ 
i  WiU.  4,  and  5  Reg.  Gen.  Michaelmas  Term,  3  WiU.  4, 
It  was  heard  before  Mr.  Justice  Alderson  at  chambers. 

On  the  part  of  the  defendant,  it  was  argued,  that 
wherever  any  sum  appeared  to  be  due,  that  sum  ought  to 
be  indorsed,  and  consequently  that  the  penalty  ought  to 
have  been  indorsed  in  this  case. 

On  the  part  of  the  plaintiff,  it  was  contended,  that,  ai 
the  action  was  for  breach  of  the  condition  of  a  bond,  that 
condition  being  to  put  in  and  perfect  special  bail,  the  action 
could  not  properly  be  considered  **  for  the  payment  of  any 
debt.'*  If  the  intention  of  the  rule  was  to  inform  the  de- 
fendant of  the  amount  of  debt  and  costs,  which  he  was  re- 
quired to  pay^  in  order  to  prevent  additional  expense,  the 
penalty  was  the  only  sum  of  money  which  appeared  upon 
the  bond;  and  the  indorsement  of  the  penalty  as  the 
amount  of  debt  and  costs  claimed  could  not  meet  the  in- 
tention of  the  rule,  as  such  indorsement  would  demand 
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much  more  than  the  Court  under  the  4  8c  5  Anne^  c.  15,         1834. 
8. 80,  would  aUow  to  be  recovered.  Rowland 


Alderson,  J.,  postponed  his  decision,  and,  after  con- 
flfulting  the  other  Judges  of  the  Common  Pleas\  and  also 
those  of  the  King*s  Bench  and  Exchequer,  he  dismissed  the 
summons,  and  made  the  following  indorsement  upon  it 
"  No  Order."  A  majority  of  the  Judges  held,  that,  under 
the  circumstances,  the  indorsement  was  properly  omitted. 

Summons  dismissed  (a). 


(a)  This  decision  having  been  ceedings  on  the  same  ground  in 
cited  to  the  full  Court,  in  answer  an  action  on  a  replevin-bond,  the 
to  an  application  to  set  aside  pro-     Court  discharged  the  rule. 


Daketnb. 


REGULiE  GENERALES. 

JLT  is  ordered,  that,  from  and  after  the  last  day  of  this   Suppiemenui 
term,  where  such  parts  of  the  affidavit  verifying  the  certi-   of  Common  Pkat 
ficate  of  acknowledgment,  taken  in  pursuance  of  the  late  j^JJifitenent. 
act  of  Parliament  respecting  fines  and  recoveries,  as  state 
'  the  deponent's  knowledge  of  the  party  making  the  ac- 
knowledgment, and  her  being  of  full  age,'  cannot  be  de- 
posed to  by  a  commissioner,  or  by  an  attorney  or  solicitor, 
the  same  may  be  deposed  to  by  some  other  person  whom 
the  person  before  whom  the  affidavit  shall  be  made  shall 
consider  competent  so  to  do. 

And  IT  IS  FURTHER  ORDERED,  that,  whcrc  more  than  one 
married  woman  shall  at  the  same  time  acknowledge  the 
same  deed  respecting  the  same  property,  the  fees  directed 
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by  the  said  rules  to  be  taken  sh 
acknowledgment  only;  and  the 
otber  acknowledgment  or  ackno 
Boerer  the  same  may  be,  shall  be 
fees;  and  so  also  where  the  same 
the  same  time  acknowledge  more  t 
the  same  property. 

And  where,  in  either  of  the  abi 
more  than  one  acknowledgment,  a 
may  be  included  in  one  certificate 

In  every  case  the  acknowledgm 
shall  be  considered  and  pud  for 
only. 


INDEX 


TO   THE 


PRINCIPAL      MATTERS, 


ABATEMENT. 

I.     Plea  of. 
See  Evidence,  1. 

II.     Of  Proceedings. 

See  Setting  aside  Proceedings  on 
Payment  of  Costs. 

ABSENCE  OF  WITNESS. 

See  Costs,  5. 

Where  a  defendant  applies  to  put 
off  a  trial,  on  account  of  the  absence 
of  a  material  witness,  but  does  not 
give  notice  to  the  other  side  till  ex- 
pense has  been  incurred  in  bringing 
up  witnesses,  the  application  will  only 
be  granted  on  payment  of  the  ex- 
pense of  the  witnesses.  It  is  not 
necessary  that  the  affidavit  in  support 
of  such  an  application  should  swear 
to  a  good  defence  on  the  merits ;  it  is 
sufficient  if  the  witness  is  sworn  to  be 
material  and  necessary.  Attorney^ 
General  v.  Hull,  111 

ACKNOWLEDGMENT. 

See  Account  stated,  1. 

ACCOUNT  STATED. 

1.  An  acknowledgment  by  a  defen- 
dant, after  action  brought,  of  money, 
being  due  to  the  f^intiff,  whet)  there 


is  no  debt  or  account  between  them 
proved  to  have  existed  before  action 
brought,  is  not  evidence  on  an  ac- 
count stated.     Allen  v.  Cook,      546 

2.  The  assignees  of  an  insolvent  ten- 
ant, in  consideration  of  being  allowed 
to  recover  certain  fixtures,  agreed  to 
pay  to  the  landlord  7L  for  the  last 
quarter's  rent : — Held,  that  the  sum 
could  not  be  recovered  on  the  count 
upon  an  account  stated,  there  having 
been  no  use  and  occupation  by  the 
defendants;  and  that  the  agreement 
should  have  been  declared  on  spe- 
cially.    Clarke  v.  fVebb,  671 

S.  In  an  action  on  an  accoimt 
stated,  the  defendant  cannot  noitr,  un- 
der the  plea  of  non  assumpsit,  give  in 
evidence  a  subsequent  account  alleged 
to  be  in  his  favour.  Fidgett  v.  Pen^ 
wy,  714 

ADDITION. 

See  Affidavit,   1 — Bail,  17,  18 — 
Prisoner,  2. 

1.  Where  a  defendant  makes  an 
affidavit  in  a  cause,  bis  addition  need 
not  be  given.     Jackson  v.    Chard, 

469 

2.  A  deponent  complies  sufficient- 
ly with  1  Reg.  Gen.  H.  T.  2  WilL 
4,  s.  5,  by  describing  himself  as  '*  late 
clerk  to*'  &c.  Simpson  v.  i^rtfin- 
mond,  473 
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ADMINISTRATORS. 
See  Costs,  29. 

1.  An  sdministrator  who  pleadi 
the  general  iuue  and  plene  adnunit- 
Iravit,  and  succeeds  on  the  latter 
plea,  is  entitled  lo  the  general  coats 
of  the  cause.  Iggulden  v.  Terion, 
277 

S.  An  administrator,  who  was  un- 
der terms  to  plead  issuably,  pleaded 
pUru  adminitlraBit  nnd  his  own  bank- 
ruptcy 1  the  plaintiff  signed  judg- 
ment, treating  the  pleas  as  a  nullity, 
being  inconsistent  with  each  other, 
and  one  of  them  at  least  being  false  ; 
and  the  Court  refused  to  set  aside  the 
judgment.    Searle  v.  Bradsham,  SHO 

ADMINISTRATOR. 

Where  a  cause  was  referred  to  ar> 
bitratian,  the  costs  being  to  abide  the 
event,  and  the  action  was  brought  by 
an  administrator,  with  counts  in  the 
declaration  on  promises  to  himself  as 
administrator,  and  the  arbitrator 
awarded  that  the  plainiiffhad  no  cause 
of  action:— Held,  that  the  plaintiff 
was  liable  to  an  attachment  for  not 
paying  the  costs,  and  that  the  terms 
of  the  submission  could  not  be  varied 
by  afRdavits  shewing  that  it  was  not 
the  intention  to  make  him  personally 
liable.  Spiey  (Administrator)  v.  fVeb- 
iler,  46 

ADMISSION  OF  ATTORNEY. 
&eATroBNKY,  7, 10,  12,  13,  19,  20, 
21,  25. 

AFFIDAVIT. 

See  Addition,  1,  2 — Attoiinet,  1— 

Bail,  18 — Bamkbupt,  2 — Ihteb- 

PLEADER,  20. 

1.  An  affidavit  made  by  a  defen- 
dant in  a  cause  cannot  be  read,  un- 
less his  addition  is  inserted.  Lawton 
V,  Caae,  40 

2.  Since  the  11  Geo,  4  fie  1  Will. 
4,  c.  70,  s,  4,  it  is  no  objection  to  an 
affidavit  to  ground   an  attachment 
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AFFIDAVIT  OF  DEBT. 
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exchange  not  stating  the  amount  for 
which  the  bill  was  drawn : — Held, 
bad.     Brook  y.  Coleman^  7 

2.  An  affidavit  of  debt  for  the 
price  of  goods  guaranteed  by  the  de- 
fendant, without  shewing  on  what 
terms,  or  that  the  time  for  payment 
has  expired  : — Held,  bad.  Jngus  v. 
RohilUard,  90 

3.  An  affidavit  of  debt  for  money 
lent  and  interest,  without  shewing 
how  the  interest  accrued,  is  bad. 

Whether,  since  the  8  &  4  WiU.  4, 
c.  42,  s.  11,  a  defendant  arrested  by 
a  wrong  Christian  name  can  apply  to 
be  discharged  on  motion,  qacere. 
Callum  y.  Leeson,  331 

4.  An  affidavit  ofdebt,  sworn  before 
the  signer  of  the  bills  of  Middlesex^ 
before  the  2  Will,  4,  c.  39,  was  in 
force,  will  not  autliorize  the  issue  of 
a  writ  of  capias  since  that  act  came 
into  operation.  Beck  v.  Youngs    463 

5.  In  an  affidavit  on  a  bill  of  ex- 
change, it  is  necessary  to  state  the 
amount  of  the  bill.  fVeHmacott  v. 
CooAr,  519. 

6.  An  affidavit  of  debt  on  a  bill  of 
exchange,  in  an  action  against  the 
drawer,  alleged  that  the  bill  having 
become  due  was  wholly  unpaid.  On 
a  motion  to  discharge  the  defendant 
out  of  custody  because  the  affidavit 
did  not  sufficiently  shew  a  default  by 
the  acceptor,  the  Court  refused  to 
interfere.     fVeedon  v.  Medley ^    689 

7.  Where  the  arrest  was  on  the  22nd 
of  May  : — Held,  tluit  it  was  too  late, 
on  June  4,  to  obtain  the  defendant's 
discharge  on  the  ground  of  a  defect 
in  the  affidavit,  the  sheriff  having  in 
the  meantime  been  ruled  to  return 
the  writ,  and  make  his  return.  Ftrley 
V.  Rallett,  708 

8.  An  affidavit  of  debt  for  princi- 
pal and  interest  due  on  a  bill  o^  ex- 
change must  shew  what  amount  is 
due  for  principal  independent  of  in- 
terest.    Latreille  v.  Hoepner,      758 

9.  "  Bath,  in  the  county  of  Somer- 
set.  Esq,,**  is  a  sufficient  description 


in  the  Common  Pleas  of  a  deponent 
in  an  affidavit  of  debt. 

In  such  an  affidavit  it  is  not  in- 
correct to  allege  the  defendant  to  be 
indebted  to  the  plaintiff  and  his  wife, 
administratrix. 

If  the  debt  was  to  the  intestate  on 
bond,  the  death  of  the  latter  need 
not  be  alleged,  nor  to  whom  the  pay- 
ment was  to  be  made. 

To  warrant  an  alias  capias  into  a 
second  county,  a  fresh  affidavit  of 
debt,  or  a  copy  of  the  previous  one, 
need  not  be  filed,  if  the  officer  suing 
it  out  is  deputy  filacer  for  both  coun- 
ties.    Coppin  V.  Potter,  785 

10.  A  defendant  waives  an  objec- 
tion to  an  affidavit  of  debt,  by  induc- 
ing the  plaintiff  to  accept  of  certain 
persons  as  bail,  by  affecting  to  ac- 
quiesce in  the  decision  of  a  single 
judge  as  to  the  sufficiency  of  the 
affidavit.  Mammatt  v.  Mathew,  797. 

AGREEMENT. 

See  Waiver,  5. 

ALLOCATUR. 
See  Contempt,  2 — Misnomer,  1 — 
Taxation,  10. 

An  allocatur  is  the  property  of  the 
person  in  whose  favour  it  is  made. 
Doe  d.  King  v.  Robinson,  503 

AMBASSADOR'S  SERVANT. 

See  Privilege  from  Arrest,  3. 

AMENDMENT. 

See  Bail,  4 — Extent,  2— Gratis — 
Rejoinder — Rule  to  Plead,  2 
— Summons,  6 — Variance,  4. 

1.  The  Court  cannot  enlarge  the  re- 
turn of  a  writ  by  altering  it  to  a  later 
day:  semhle,  not  even  with  consent 
of  plaintiff.     Hillyard  y.  Baker,    16 

2.  It  is  too  late  to  strike  out  counts 
on  promises  to  the  plaintiffs  as  exe- 
cutors, after  the  cause  has  been  taken 


S3S 


AMENDMENT. 


ARBITRATION. 


down  to  trial  at  the  assizes.     7*om- 
linson  v.  Nanny ^  1 7 

3.  In  an  action  against  the  inhabi- 
tants of  a  place  for  damage  done  by 
a  mob  under  the  7  &  8  Geo.  4,  c. 
31,  the  Court  allowed  the  proceed- 
ings to  be  amended  by  substituting 
the  word  "  borough  "  for  "  hundred," 
there  being  no  such  hundred,  and  the 
time  for  commencing  a  fresh  action 
having  expired.  Norton  v.  Stam^ 
ford  (Inhabitants),  96 

4.  A  judgment  may  be  altered  in 
the  same  term  in  which  it  is  given. 
Darling  v.  Gurney^  101 

5.  An  order  to  amend,  although 
general  in  its  terms,  will  only  autho- 
rize the  amendment  with  reference  to 
which  it  is  obtained.  Engleheart  v. 
Eyre,  1 93 

6.  Where  the  Christian  and  sur- 
name are  transposed  by  mistake  in  an 
order  of  reference,  the  Court  will 
allow  that  mistake  to  be  amended. 
Price  V.  Thomas  Jamest  "^35 

7.  In  an  action  by  executors,  the 
defendant  pleaded  in  abatement  the 
nonjoinder  of  one  executor  (who  had 
not  proved).  The  Court  allowed  the 
proceedings  to  be  amended,  on  pay- 
ment of  costs,  as  the  Statute  of  Limi- 
tations would  have  been  a  bar  to  a 
fresh  action.  In  future,  no  amend- 
ment will  be  allowed  except  to  avoid 
the  operation  of  the  Statute  of  Limit- 
ations.    Lakin  v.  Watson^  bSS 

8.  A  plea  was  allowed  to  be  amend- 
ed after  the  plaintiff  had  replied,  and 
the  cause  was  in  the  paper,  under 
special  circumstances.  Jones  v. 
Roberts,  698 

9.  The  Court  will,  on  terms,  in  an 
action  on  a  foreign  promissory  note, 
even  after  issue  joined,  allow  a  de- 
fendant to  put  in  a  plea,  shewing  that, 
by  the  foreign  law,  the  plaintiff's 
right  of  action  is  tolled  by  lapse  of 
time.     Huber  v.  Sleiner,  781 

ANNUITY. 
In  an  action  on  a  bond  conditioned 


for  the  payment  of  an  annuity,  an 
objection,  that  the  bond  was  not  in- 
rolled  as  it  ought  to  have  been,  can- 
not be  taken  advantage  of  under  the 
plea  of  non  est  factum,  but  must  be 
pleaded.     Mestayer  v.  Biggs,     095 

APPEARANCE. 
See  Demand  of  Plea,  I — Distkin- 

OAS,  11. 

If  the  defendant  improperly  gets 
possession  of,  the  writ  of  summons, 
the  Court  will  allow  an  appearance 
to  be  entered  without  any  indorse- 
ment, and  order  the  defendant  to  pay 
the  costs.     Brook  v.  Edridge,     647 

APPROPRIATION  OF  PAY- 
MENT. 

1 .  If  a  debtor  pays  money  to  his 
creditor,  without  directions  as  to  its 
appropriation,  the  creditor  has  a  right 
to  apply  it  in  liquidation  either  of  a 
judgment  or  simple  contract  debt. 
Brazier  v.  Bryant,  477 

2,  If  a  debtor  pays  money  gener- 
ally to  his  creditor,  without  any  di- 
rections as  to  its  s])ecific  appropria- 
tion, the  creditor  may  apply  it  in  li- 
quidation cither  of  a  judgment  or 
simple  contract  debt.  If  the  credi- 
tor, under  such  circumstances,  make 
no  specific  application,  the  money 
shall  be  applied  to  one  or  other  ac- 
count according  to  the  presumed  in- 
tention of  the  parties,  to  be  collected 
from  all  the  facts.      ChUty  v.  Naisk, 

511 

ARBITRATION. 
See    Administrator,     1  —  Amend* 

MENT,  4^  A  WARD,  6,  7,  8 LlEN,5. 

1.  Where  an  action  was  brought 
by  an  attorney  on  a  bill  not  taxable, 
and  a  verdict  was  taken,  subject  to 
a  reference  as  to  the  amount  of  the 
charges,  and  the  arbitrator  avrarded 
a  certain  sum: — Held,  that  it  was 
competent  for  the  Court  to  examine 
whether  tlie  arbitrator  bad  adopted 


ARBITRATION. 


ARREST. 
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the  right  rule.     Broadhurst  v.  Dar^ 
lingtoHf  38 

2.  A  plaintiflT,  who  submits  to  ar- 
bitration, with  a  clause  that  if  either 
party,  by  affected  delay,  or  otherwise, 
•  prevents  the  arbitrator  making  an 
award,  is  liable  to  costs,  where  the 
arbitrator  is  prevented  from  making 
hia  award,  in  consequence  of  the  plain- 
tiff not  being  prepared  with  proper 
evidence,  though  he  is  ready  to  be 
examined  in  support  of  his  own  case. 
Morgan  v.  Williams^  123 

S.  Where,  from  the  misconduct  of 
the  arbitrator,  the  original  order  of 
reference  cannot  be  obtained,  a  du- 
plicate may  be  made  a  rule  of  Court. 
Thomas  v.  Philby,  145 

4.  Where  a  cause  was  referred, 
and  the  plaintiff  attended  before  the 
arbitrator  by  counsel,  without  giving 
distinct  notice  to  the  opposite  party 
that  he  intended  to  do  so,  the  Court 
ordered  the  cause  to  be  referred  back 
to  the  arbitrator,  and  disallowed  the 
plaintiff  his  costs  of  the  day.  Whatley 
V.  Morland,  249 

Heldf  also,  that  the  rule  nisi  in  such 
a  case  ought  to  have  specified  the 
grounds  of  the  motion. 

5.  An  attachment  for  not  perform- 
ing an  award  will  not  be  granted  if 
an  action  has  been  commenceH,  ex- 
cept upon  the  terms  of  discontinuing 
theaction,  and  paying  the  costs. 

Where  a  cause  and  all  matters  in 
difference  are  referred,  a  recital  in  the 
award  that  the  action  was  referred, 
without  mentioning  other  matters  in 
difference,  does  not  constitute  an  ob- 
jection to  the  award  on  the  face  of  it. 
Such  an  objection  should  be  made 
the  ground  of  a  separate  application 
to  set  aside  the  award,  supported  by 
affidavits  shewing  what  were  the  other 
matters  in  difference. 

A  Judge's  order  for  referring  a 
cause  may  be  made  a  rule  of  Court, 
though  the  defendant  gave  no  autho- 
rity to  his  attorney  to  consent  to  its 


being  made  a  rule  of  Court.      Paull 
V.  Paullt  340 

6.  After  a  lapse  of  eight  years,  the 
Court  will  not  interfere  to  compel  an 
arbitrator  to  refund  a  sum  of  money 
alleged  to  have  been  over-paid,  par- 
ticularly where  the  party'  who  could 
explain  the  transaction  is  dead.  Bra^ 
zier  V.  Bryant^  757 

7.  If  a  party  to  a  reference  revokes 
the  arbitrator's  authority  without  a 
sufficient  cause,  he  will  be  compelled 
to  pay  all  the  costs  of  the  reference. 
Smith  V.  Fielder ^  764 

ARREST. 

See  Privilege  from  Arrest,  1. 

It  is  no  ground  for  discharging  a 
defendant  out  of  custody,  that  the 
plaintiff  was  not  at  the  time  of  the 
arrest  in  possession  of  the  bill  of  ex- 
change on  which  the  defendant  wa^ 
arrested,  and  that  it  was  in  the  pos- 
session of  persons  to  whom  the  plain- 
tiff was  indebted,  and  to  whom  he 
had  indorsed  it  over,  if  it  appears  that 
those  persons  only  hold  the  bill  as 
trustees  for  the  plaintiff)  and  are  will- 
ing to  give  up  the  bill  for  the  pur- 
poses of  the  suit.  Stone  v.  Butt^    335 

ARREST  (RIGHT  OF). 
See  Arrest,  1. 

ARREST    (WITHOUT  PROBA- 

BLE  CAUSE). 

i^^fe Costs.  1,  2,  1 1,  13, 18, 19,  26,27. 

Where  a  defendant  was  held  to 
bail  in  a  much  larger  sum  than  the 
plaintiff  recovered : — Qucere  whether, 
if  it  had  been  a  case  within  the  act 
43  Geo,  3,  c.  46,  by  reason  of  the 
absence  of  a  reasonable  or  probable 
cause  for  holding  to  bail  to  such  an 
amount,  the  mere  fact  of  the  defen- 
dant's not  having  been  actually  ar- 
rested would  have  been  sufficient  to 
deprive  him  of  the  benefit  of  that  act? 
Wihon  V.  Broughton,  631 


ATTACHMENT. 
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to  him,  no  that  he  can  read  its  con- 
tents, it  is  sufficient.  Calvert  v.  Red- 
fearrif  505 

10.  The  rule  for  an  attachment  for 
non-payment  of  costs,  pursuant  to 
the  Master's  allocatur^  between  at- 
torney and  client,  is  nisi  in  the  first 
instance.     Spragg  y.  Willis ^       5S\ 

1 1.  The  rule  for  an  attachment  for 
non-payment  of  costs  between  attor- 
ney and  client  is  nisi  in  the  first  in- 
stance.    Boomer  v.  Mellor^         533 

12.  A  rule  for  an  attachment  for 
non-payment  of  costs  may,  under  cer- 
tain circumstances,  be  obtained  with- 
out personal  service.  Allier  ▼.  New' 
ion,  5822 

13.  If,  in  consequence  of  bail  not 
being  put  in  and  perfected,  the  plain- 
tiff obtains  an  attachment  against  the 
sheriff,  without  having  declared  de 
bene  esse,  the  latter  may  set  aside  the 
attachment,  upon  the  defendant  being 
rendered,  without  the  attachment  or 
bail-bond  standing  as  a  security. 
Alexander  v.  Barringion,  648 

14.  An  attachment  for  non-pay- 
ment of  costs  can  only  be  granted  on 
an  affidavit  of  personal  service.  Stu- 
nell  V.  Tower,  673 

ATTORNEY. 

See  Attachment,  6,  8 — Attorney 
AND  Agent,  1,  2,  3 — Attoeney 
AND  Cj^ient,  1,  2 — Attorney's 
Bill,  1 — Barrister,  2 — Costs  in 
TUB  Cause,  1 — Discontinuance, 
2 — Exchequer  Side  Clerks,  1 
— Insolvent,  1 — Judgment  as 
IN  Case  of  a  Nonsuit,  23 — Lien, 
1,  2,  3 — Master's  Discretion, 
4^ — Nullity,  2 — Second  Action, 
2 — Staying  Proceedings,  1 — 
Summons,  2 — Taxation,  1,  5,  6, 
7 — Venue,  6,  10  —  Uniformity 
OF  Process  Act,  3 — Waiver,  3,  4. 

1 .  Where  there  appears  to  be  neg- 
ligence or  ignorance  of  law  on  the 
part  of  an  attorney,  which  creates  un- 
necessary costs,  the  Court  will  order 


those  costs  to  be  disallowed  on  taxa- 
tion, without  prejudicing  his  right  to 
bring  an  action  for  them.  CUffe  v. 
Prosser,  21 

2.  An  attorney  who  is  a  party  to  a 
suit  is  not  entitled  to  charge  a  guinea 
a  day  for  attending  the  trial,  though 
lie  acts  as  his  own  attorney,  unless  it 
appears  that  it  was  necessary  he  should 
attend  in  person.  Leaver  v.  Whalley, 

80 

3.  A  verdict  having  been  obtained 
against  an  attorney,  in  an  action  for 
pubhshing  a  libel  of  a  very  aggravat- 
ed nature,  but  in  which  the  jury  only 
gave  \s,  damages,  the  Court  refused 
to  strike  him  off  the  roll  on  the  mere 
ground  of  the  publication  of  that  li- 
bel. 

SembU — That  the  Court  will  not 
strike  an  attorney  off  the  roll,  unless 
for  some  misconduct  in  his  business 
of  attorney,  or  where  criminal  pro- 
ceedings have  been  taken  against  him. 
Ex  parte  ■  110 

4.  Where  a  plaintiff  was  nonsuited, 
and  a  rule  nisi  was  afterwards  granted 
to  set  aside  the  nonsuit  on  payment 
of  costs,  and  then  the  parties  entered 
into  an  arrangement,  without  the  in- 
tervention of  the  defendant's  attor- 
ney, to  settle  the  action,  by  the  de- 
fendant's giving  a  bill  of  sale  and  war- 
rant to  the  plaintiff  for  his  debt  and 
costs,  but  without  providing  for  the 
costs  due  by  tlie  defendant  to  his  at- 
torney, and  the  attorney  thereupon 
got  the  rule  discharged  for  setting 
aside  the  nonsuit: — Held,  he  was 
justified  in  so  doing.  Young  v.  Red* 
head,  119 

5.  In  all  cases,  the  order  for 
changing  an  attorney  must  be  served 
on  the  opposite  party.  Rex  v.  Sheriff 
of  Middlesex,  147 

6.  The  Court  can  only  interfere  to 
compel  an  attorney  to  deliver  up 
deeds  in  his  possession,  at  the  in- 
stance of  the  party  who  deposited 
them  with  him.  In  re  Thornton, 
Gent.,  156 


••I.  nn  utornej,  oy  employing  itn- 
otlicr  to  bring  an  action  toT  liim, 
naivoa  Ilia  privilege,  and  therefore 
caiinoi,  u  a  matter  of  eourse,  try  liis 
cause  in  the  county  of  Middksrx. 
Hdrringteit  ».  Puge,  Kit 

10.  Severe  illneis,  under  certain 
I'irL' II instance!,  will  be  considcni]  as 
.nn  excuse  for  not  complying;  uitli  the 
mil'  uf  Court,  in  puttinjr  up  notices 
ill  (lie  K.  B.  Office  and  outside  the 
t'oiirt  of  K,  B.,  a  term  before  apply- 
ing lur  admiHion  as  on  attorney.  I\x 
P'li  Ir  Nerbtrl,  172 

11.2  Xeg.  Gm.  H.  T.  2  Will.  4, 
a^  lo  the  indoriement  of  ilic  amount  of 
dcht  and  coats  demanded  by  tlie  pl;nn- 
tillj  iippliea  to  process  issuid  against 
attomies  under  g  &  S  {Vill.  4,  c.  lid. 
Tomlint  V.  Chileole,  la? 

1 '-',  Wbere  an  attorney  lias  by  ac- 
ciihnt  omitted  to  pay  the  proper 
.ininunt  of  certificate  duty  fur  aumc 
years,  as  alao  to  take  out  his  certifi- 
caie  during  another  period,  and  hai 
practised  dnrina  that  time,  the  Court 
V  ill  re-admit  fairo  on  payment  of  tlic 
nrri  ars  of  duty  md  a  nominal  fine. 
J:^  pnrte  Janet,  1 99 

l-'l.  An  attorney  seeking  to  be  re- 
admiited,  tuffldently  complies  wiih 
tlic  rule  aa  to  a  term's  notice  previous 
n>  his  appiicatioD,  by  sticking  it  up 
in  the  Kmg'i  Bnek  Office  on  the 
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ivill  not  summarily  compel  him  to 
fulfil  it.  In  re  G.  Chitty,  Gent.,  421 
SO.  If  an  attorney  has  practised 
abroad  during  a  period  for  which  he 
has  not  taken  out  his  certificate,  he 
may  be  re-admitted  without  payment 
of  arrears  of  duty  or  fine.  Ex  parte 
Philcox,  450 

21.  Where  an  attorney  has  been 
admitted,  but  has  never  taken  out  his 
certificate,  he  is  entitled  to  take  it 
out  without  re-admission.  Ex  parte 
JoneSf  45 1 

22.  Where  an  attorney  seeks  to  be 
admitted,  he  docs  not  sufficiently 
comply  with  the  rule  of  T.  T.  33 
Geo.  3,  by  sticking  up  the  notice  of 
his  intention  to  apply  in  the  K%ng*s 
Bench  Office  and  outside  the  Court, 
before  the  sitting  of  the  Court  on  the 
first  day  of  the  term  in  which  he  seeks 
to  be  admitted.     Ex  parte  Gordon, 

470 

23.  Where  a  plaintifiTs  attorney 
receives  a  sum  of  money  from  the  de- 
fendant, it  is  incumbent  on  the  plain- 
tiff to  shew  that  the  receipt  was  with- 
out his  authority,  otherwise  it  is 
money  paid  to  bis  use.  Vorley  v. 
Garrad,  490 

24.  Where  an  attorney  received  a 
promissory  note  from  the  father  of  a 
clerk  articled  to  him  as  his  fee  for 
taking  him,  on  an  undertaking  that 
the  note  should  not  be  negotiated  until 
the  expiration  of  a  certain  period,  and 
he  did  negotiate  it  contrary  to  his 
undertaking,  the  Court  compelled  him 
to   take  it  up.     Ex  parte  Gardner, 

520 

25.  The  Court  will  not  interfere 
summarily  to  compel  an  attorney  to 
pay  over  or  account  for  money  re- 
ceived by  him  duripg  his  clerkship. 
Ex  parte  Deane,  533 

26.  The  right  names  of  all  the  per- 
sona with  whom  a  clerk  has  served 
during  the  five  years  must  be  intro- 
duced into  the  notices  of  his  inten- 
tion to  apply  for  admission.  Ex 
parte  Dobson,  539 


27.  The  Court  will  not  interfere 
summarily  to  try  the  question  of  neg- 
ligence on  the  part  of  an  attorney  to- 
wards his  client's  interests.  Brazier 
v.  Bryant,  601 

28.  On  applying  to  re-admit  an 
attorney,  it  is  sufficient  if  the  affida- 
vit clearly  shews  by  its  statements 
that  he  must  have  been  admitted, 
without  positively  stating  the  fact. 
Ex  parte  Wentworth,  60(^ 

29.  Where  an  attorney  was  charged 
with  oppression  towards  his  client, 
but  the  application  was  not  made  till 
after  three  terms  had  nearly  elapsed, 
and  no  attempt  was  made  to  explain 
the  delay,  it  was  held  that  the  motion 
was  too  late.     Garry  v.  fVilks,    649 

30.  It  was  held  to  be  no  ground 
for  making  an  application  against  an 
attorney,  that  he  had  advised  his  client 
to  hand  him  over  money  which  the 
Insolvent  Debtors'  Court,  on  the 
client's  application  thertf  for  his  dis- 
charge, considered  a  misappropriation, 
and  for  which  he  was  remanded  by 
that  Court.     Smith  v.  Tower,      673 

31.  A  rule  for  striking  an  attorney 
off  the  roll  for  misconduct  being  re- 
ferred to  the  Prothonotary,  he  may 
receive  any  evidence  tending  to  eluci- 
date the  matter. 

On  a  reference  to  the  Prothono- 
tary of  a  rule  for  striking  an  attorney 
off  the  roll,  on  a  charge  of  having 
hired  sham  bail  in  error,  the  officer 
reported  that  the  attorney  did  not 
actually  hire  the  bail,  but  was  aware 
that  they  were  hired: — The  Court 
discharged  the  rule  on  payment  of 
costs  by  the  attorney.  Dicas  v. 
JVarne,  81,2 

32.  Defendant  having  paid  the  debt, 
plaintiff's  attorney  proceeded  for 
costs.  The  attorney  being  uncertifi- 
cated, and  therefore  not  entitled  to 
sue  for  costs,  the  Court  stayed  the 
execution.  Meekin  v.  Whalley,    823 

33.  It  is  not  competent  to  an  at- 
torney who  has  not  been  inrolled  to 
sue  ibrfees  or  disbursements;  where. 
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therefore,  the  defendant's  attorney 
(duly  qualified  in  other  respects  to  act 
as  an  attorney)  had  omitted  to  cause 
himself  to  be  inrolled,  and  the  defen- 
dant had  made  no  advance  on  ac- 
count of  the  suit,  the  Court  allowed  the 
plaintiff  to  discontinue  without  costs. 
Humphrys  ▼.  Harvey^  827 

ATTORNEY  AND  AGENT. 

1.  If  the  agent  of  an  attorney  does 
wrong,  the  client  cannot  make  a  sum- 
mary application  against  the  agent. 
Ex  parte  JoneSt  161 

2.  Where  a  London  agent  has  been 
employed  to  attend  the  trial  of  a 
cause,  it  is  a  matter  within  the  dis- 
cretion of  the  Master,  whether  the 
costs  of  a  journey  to  London  by  the 
country  attorney  to  attend  the  trial 
of  the  cause  shall  be  allowed.  Par- 
sloev.Fofft  181 

3.  If  a  London  agent  receives 
money  improperly,  the  remedy  of  the 
client  is  not  against  him,  but  against 
his  attorney.     Oray  v.  Kirhy^     601 

ATTORNEY  AND  CLIENT. 

See  Attachment,  10,  11 — Attor- 
NEY,  16 — Attorney's  Bill,  1 — 
Bankrupt,  1. 

1.  An  attorney  having  taken  a  bill 
of  exchange  from  his  client  in  pay- 
ment of  a  bill  of  costs,  but  the  bill  of 
exchange  not  being  paid,  the  attor- 
ney had  been  sued  upon  it,  the  Court 
allowed  him  to  pay  the  costs  of  tax- 
ing his  bill  (more  than  a  sixth  having 
been  taken  off)  to  the  holder  of  the 
bill,  in  part  payment.  Woolison  v. 
Hodgson^  S5 1 

2.  An  attorney  with  whom  a  will 
has  been  deposited  by.  the  testator 
will  not  be  compelled  to  deliver  it 
up  to  the  sole  legatee  under  it.  Ex 
parte  Crisp^  455 

ATTORNEY'S  BILL. 
See  Master's  Discretion,  3 — Taxa- 
tion, 9. 
1.  An  attorney  employed  todeftnd 


an  action,  and  receiving  from  his  clieot 
the  debt  and  costs,  for  the  purpose  oi 
being  paid  over  to  the  plaintifl^  is  not 
entided  to  make  that  sum  an  item  in 
his  bill,  so  as  to  increase  the  amount 
of  it.  WooUson  v.  Hodgson^  360 
2.  An  application  to  tax  an  attor- 
ney's bill  ought  to  be  made  at  cham- 
bers.   Bassett  v.  GibleU,  650 

AWARD. 
See  Costs,  25 — Lien,  2. 

1 .  Where  a  verdict  has  been  found, 
subject  to  a  reference,  and  the  award 
has  not  been  made  until  some  tenu 
afterwards,  judgment  cannot  be  en- 
tered up  as  of  the  term  next  after  the 
verdict,  widiout  special  applicatioD 
to  the  Court.    Brooke  v.  Feanu^  144 

2.  A  motion  to  set  aside  an  award, 
made  under  an  order  of  Nisi  Pritu, 
must  be  made  within  the  first  four 
days  of  the  next  term,  though  it  is  for 
objections  apparent  on  the  face  of  the 
award.     Sell  v.  Carter^  S45 

S,  A  motion  to  set  aside  an  award 
made  under  an  order  of  a  Judge  must 
be  made  promptly  after  the  pany 
knows  of  the  award  being  made.  Where 
such  a  motion  was  made  after  two 
terms  had  elapse -1,  the  Court  dis- 
charged it  with  costs,  though  it  was 
alleged  by  the  party  moving,  that  he 
did  not  believe  that  the  other  party 
intended  to  proceed  upon  the  award, 
as  there  had  been  a  previous  revoca* 
tion.     Worrall  v.  Deane,  261 

4.  An  award  made  by  a  barrister 
cannot  be  impeached,  on  the  ground 
of  his  having  decided  contrary  to 
law.     Wade  v.  Malpas^  65S 

5.  Where  a  rule  to  set  aside  an 
award  is  made  into  a  special  case,  the 
counsel  who  objects  to  tlie  award 
ought  to  begin  and  have  the  reply. 
Dipping  V.  Marquis  ofAnglesea^  647 

6.  Where  matters  in  difference  are 
referred  to  a  legal  arbitrator  absolute- 
ly, the  Court  unll  not  entertain  a  mo- 
tion for  reviewing  his  decision  either 
upon  the  law  or  the  facts. 
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If  the  reference  is  to  a  non-legal 
arbitrator,  the  Court  will  review  his 
decision  as  to  a  point  of  law,  but  not 
upon  the  facts,  unless  his  award  ap- 
pears so  glaringly  wrong  as  to  induce 
a  suspicion  of  misconduct. 

Where  a  cause  was  referred  to  an 
attorney  and  another  person,  the  Court 
granted  a  rule  for  setting  aside  the 
award  upon  a  point  of  law.  Ashton 
V.  Poynter,  651 

7.  If  a  cause  is  referred  to  a  bar- 
rister, and  he  improperly  admits  evi- 
dence, the  Court  will  not  disturb  his 
award.     Ferryman  v.  SteggaU^  7IB6 

8.  Where  costs  are  to  abide  the 
event  of  an  award,  and  the  arbitrator 
omits  to  give  any  opinion  as  to  some 
counts  of  the  declaration,  the  award 
is  bad.     Norrts  v.  Daniel^  798 

BAIL. 

See  Affidavit  of  Debt,  10 — At- 

TACHMSNT,      3 BaIL-BoND,      4— 

Bankrupt,  3  —  Felony  —  Pay- 
ment into  Coo&t,  1,6 — Reo.Gsn. 
T.  4  W.  4,  397  ;  M.  4  W.  4,  769 
— Render,  1 — ^Tender,  I — Uni- 
formity OF  Process  Act,  10. 

1  •  Where  the  notice  of  bail  omitted 
to  state  the  residences  of  the  bail  for 
six  months,  and  whether  they  were 
housekeepers  or  freeholders: — Held^ 
that  this  was  not  such  a  defect  as  en- 
titled the  plaintiff  to  treat  it  as  a  nul- 
lity, and  an  attachment  against  the 
sheriff  was  set  aside.  The  King  v. 
The  Sheriff  of  MMUsex,  5 

2.  The  affidavit  of  justification 
roust  agree  with  the  form:  it  is  not 
sufficient  that  it  is  equivalent.  Okill's 
Bail.  19 

3.  If  bail  justify  by  affidavit,  which 
states  they  are  ** possessed'*  instead  of 
*'  worth"  &c.,  the  plaintiff  is  not  liable 
to  pay  the  costs  of  an  unsuccessful 
opposition.     Thompsoih^s  Bailt       50 

4.  Affidavits  of  justification,  which 
merely  sute  that  the  bail  is  **pos. 


sessed  *'  instead  of  ''  worth,"  will  not 
in  future  be  allowed  to  be  amended. 
IVorlison^s  Bail,  5S 

5.  1  Reg.  Gen.  T.  T.  1  ^.  4,  as 
to  giving  four  days'  notice  of  justifi- 
cation, only  applies  where  the  bail 
justify  at  the  time  of  putting  in. 
Jones's  Bail,  159 

6.  In  order  to  obtain  time  to  justi- 
fy bail  in  error,  on  account  of  the  bail 
suddenly  leaving  town,  it  must  be 
sworn  that  the  fact  of  such  departure 
was  a  surprise  on  the  defendant.  Ro- 
gers' Bail.  197 

7.  The  affidavit  of  sufficiency  made 
by  bail  pursuant  to  the  rules  of  Trinity 
Term,  must  state  the  bail  to  be 
''  worth"  and  not  "  possessed  of"  the 
required  sum.  Harrison's  Bail,     198 

8.  It  is  sufficient  if  the  notice  of 
bail  given  by  a  prisoner  is  signed  by 
him  as  being  *^  in  custody,"  though  it 
does  not  state  in  the  usual  way  that  he 
is  a  prisoner.     Frith' s  Bail,  229 

9.  The  notice  of  special  bail  need 
not  state  where  the  bail-piece  is  filed. 
IVigley  V.  Edwards,  282 

10.  A  notice  of  bail  describing  him 
as  a  houskeeper  is  insufficient,  if  he  is 
only  a  lodger,  although  on  examina- 
tion it  appears  that  he  is  a  freeholder. 
Wilson's  Bail,  421 

11.  Where  a  bail  has  misdescribed 
his  place  of  residence  on  justification, 
but  has  been  allowed  to  pass,  the 
Court  will  not  set  aside  the  rule  for 
the  allowance  of  the  bail,  but  he  may 
be  indicted  for  perjury.  EagUfietd 
V.  Stephens,  438 

12.  Where  one  of  the  bail  put  in 
for  a  prisoner  justifies,  time  must  be 
granted  for  justifying  another;  if  nei- 
ther justified,  it  would  not  have  been 
necessary.     Foy's  Bail,  4i4fZ 

13.  If  a  bail  has  two  places  of  resi- 
dence, it  is  only  necessary  to  state  one 
of  them  in  the  notice.  Fortescue's 
Bail,  541 

14.  The  rule  of  5  Reg.  Oen.  T.  T. 
1  Will.  4,  as  to  changing  bail,  does 


16.  In  order  to  obtain  the  costs  of 
justifying  bail,  an  application  should 
be  made  at  tbe  time  of  juclification. 
I'Tcamv.  Beit,  590 

17.  A  notice  of  bail,  describing 
them  aa  of  a  pariih  merely  is  sutfi- 

An  afndaTit  of  juatiGcation,  giv 
the  dcponnit'B  residence,  without  lits 
Qililition,  isbad.  Treaatre's  Bail,  670 

18.  "Gentleman"  is  a  good  de- 
scription of  ■  clerk  in  the  Post  Office. 

The  place  where  the  atUdavit  of 
jiistilication  waa  sworn  need  not  be 
mentioned.     Wood  i.Ray,  693 

1!).  Bail  are  only  liable  by  1  Reg. 
Gen.  If.  T.  %  WilL  4,  *.  21,  to  the 
extent  of  tbe  tingle  amount  of  one  re- 
cognizance, or  to  the  debt  sworn  to 
and  costs  of  luit,  if  their  amount  be 
]t;ss.     TaiMMilax  T.  iVarA,  767 

iO.  If  a  security  for  debt  anil  coais 
is  taken  by  ■  plaindfffroin  the  defen- 
dant with  tbe  consent  of  the  bail,  and 
that  security  laila,  reasonable  notice 
must  be  given  to  them  of  that  failure. 
Hurman  v.  Bmea,  777 

SI.  5  Reg.  Oen.  T.  T.  I  Will.  4, 
as  tci  cliaiuing  bail,  applies  to  bail  put 
in  bv  the  ^miff  aa  well  as  that  put  in 
by  a  party.  Am  t.  The  Sheriff  of 
Essei,  782 

BAIL-BOND. 
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certificate  is  a  bar  to  the  plaintifTs 
claim.     Metcalfy,  H'atling,         552 

2.  The  person  of  a  defendant  is 
discharged  by  certificate,  after  prior 
insolvency,  although  1 5s,  in  the  pound 
were  not  paid. 

In  such  case  the  certificate  being 
proved,  but  the  verdict  entered  gene- 
rally, the  Court  will  make  use  of  affi- 
davits to  ascertain  the  fact  of  such 
proof. 

After  such  general  finding,  the  de« 
fendant  being  taken  in  execution,  he 
may  at  once  apply  to  be  discharged 
without  moving  to  restrict  the  judg- 
ment.    Carew  v.  Edwards,  613 

3.  In  the  case  of  a  London  as  well 
as  a  country  commission,  the  Court, 
on  behalf  of  bail,  will,  to  prevent  in- 
convenience, allow  the  time  for  the 
render  to  be  enlarged.  Rusion  v. 
Greene,  617 

4.  Interlocutory  costs  payable  un- 
der an  order  of  Nisi  Prius  by  a  defen- 
dant, previous  to  his  bankruptcy,  are 
proveable  under  the  fiat,  and  therefore 
the  certificate  is  a  discharge  from 
them,  although  an  attachment  has 
been  obtained  before  the  certificate  is 
allowed. 

Before  the  Court  will  discharge  the 
bankrupt  the  certificate  must  be  in- 
rolled.   Jacobs  V,  Phillips,  716 

5.  The  59th  section  of  the  6th  Geo. 
4,  c.  16,  which  operates  a  stay  of 
proceedings  in  an  action  commenced 
against  the  bankrupt  before  the  issu- 
ing of  the  commission,  where  the 
plaintiff  elects  to  prove  the  debt,  does 
not  apply  to  the  case  of  a  fiat  sued  out 
by  the  plaintifif  himself.  Eicke  v. 
Nokes,  820 

BARRISTER. 

See  AwAKD,  4,  7 — Court  of  Re- 
quests, 8 — Privilege  from  Ar- 
rest, 1. 

1.  No  affidavit  is  required  from 
counsel  <as  to  what  passes  between 
them.     I  gulden  v.  Terson,  277 


2.  An  application  for  a  rule  requir- 
ing an  attorney  to  answer  the  matters 
of  an  affidavit  must  be  made  by  a  gen- 
tleman at  the  bar.    Ex  parte  Pitt,  489 

8.  An  attachment  for  misconduct 
cannot  be  moved  for  by  a  complain- 
ant in  person,  but  the  motion  must  be 
made  by  a  gentleman  at  the  bar.  Ex 
parte  Fenn,  527 

BRINGING   MONEY  INTO 
COURT. 

See  New  Trial,  4. 

CAPIAS. 

See  Bail-Bomd,  2  —  Concurrent 
Writs,  2 — Sheriff,  7  —  War- 
rant, I. 

1.  A  variance  in  the  name  of  a  de- 
fendant in  a  writ,  where  it  is  idem 
sonans  with  the  real  name,  is  not 
material. 

The  description  of  a  defendant  in 
the  capias,  as  of  Kent  Street,  in  the 
county  of  Surrey,  without  the  number 
of  the  house,  or  parish,  where  situate : 
— Held  sufficient. 

The  indorsement  on  the  writ  need 
not  be  dated ;  and  '*  bail  for  40/.  and 
upwards,*'  though  uncertain,  is  suffi- 
cient, since  the  late  rule  of  1  Reg» 
Gen.  H.  T.  2  W.  4,  s.  10.  Webb  v. 
Lawrence,  81 

2.  "  Gray's  Inn  Square,  London,*' 
held  a  good  description  in  a  writ  of  the 
residence  of  the  plaintiff,  an  attorney, 
within  the  Uniformity  of  Process  Act, 
though  it  was  sworn  that  Gray*s  Inn 
was  not  in  London.  King  v.  Monk" 
house,  221 

3.  If  the  place  of  residence  of  the 
defendant  is  not  inserted  in  the  writ  of 
capias,  it  may  be  set  aside  at  the  in- 
stance of  the  defendant,  though  his 
residence  is  stated  in  the  copy  of  the 
writ.     Rice  v.  Huxley,  230 

4.  In  bailable  process,  it  is  not  ne- 
cessary to  give  a  particular  description 
of  the  defendant's  place  of  residence. 


COGNOVIT. 

and  state  that  he  sabttcribes  as  siicli, 
means,  that  such  declaration  and  state- 
ment should  be  in  writing. 

Semble,  also,  that  a  su^lantial  CDni< 
pliance  with  the  rule  is  not  sufficient, 
if  the  express  terms  of  the  rule  are 
notfulfiUed.   Fuher  j.  Nieholai,  251 

2.  It  i>  not  necessary  to  declare 
previous  to  sigQinj;  judgment  on  a 
cognovit.  A  cognovit  does  not  require 
a  statnp,  although  the  plaintifTat  the 
time  of  its  execution  undertakes  on  a 
separate  paper  to  give  the  defendant 
time.     Morley  v.  Jiall,  494 

COMMENCEMENT  OF 
ACTION. 
The  writ  is  now   the  commence- 
ment of  the  action  for  all  purpoHes. 
Thompton  v.  Dicat,  93 

COMPOUNDING  A  PENAL 
ACTION. 

On  a  motion  to  compound  a  penal 
action,  it  must  appear  that  the  defen- 
dant has  pleaded.  7t«xv.  Co//ter,681 

CONCILIUM. 
£w  6  &  14  Reo.  Oen.  H.  4  W.  4, 
S05.  307. 
Where  the  concilium  is  served  so 
late  that  the  opposite  party  has  not 
time  to  prepare  and  deliver  llie  de- 
murrer books  two  days  before  the 
day  for  argument,  the  Court  will  not 
allow  the  demurrer  to  be  argued, 
though  it  is  stated  to  be  a  plea 
pleaded  for  delay;  and  the  defen- 
dant will  he  entitled  to  his  costs  for 
appearing  to  make  the  objection. 
BrUten  v.  BrUten,  2S9 

CONCURRENT  WRITS. 
1.  A  plaintiff  may  sue  out  a  ea. 
ta.  before  the  return  of  a  jS.  fa.  pre- 
viously issued,  if  the  latter  writ  has 
not  l>een  executed.    Dicat  v.  Warne, 
76£ 
S.  A  plaintiff  may  issue  a  second 
cafiat  before  the  return  of  one  pre- 


I'iomly  sued  out.    Z>iiim  v.  Harding, 


CONDITIONAL  DISCHARGE. 
See  Ovtu.'na.i,  1. 

CONDITIONAL  ORDER. 
See  Attacbubkt,  4. 

CONSENT. 

.S'ee  Judob'sPoweh,  1. 

CONSPIRACY. 

See  Venub,  9. 

CONSTABLE  OF  DOVER 

CASTLE. 
See  Mabtbb's  Dibcrbtion,  6. 

CONTEMPT. 

See  ArrACBHiNT. 

1.  In  order  to  bring  a  party  into 
contempt  for  non-delivery  of  a  bond, 
pursuant  to  a  rule  of  Court,  the  de- 
mand of  it  must  be  made  by  one  of 
the  parties  mentioned  in  the  rule  as 
entitled  to  receive  it.  Ex  parte  For- 
teteue,  448 

2.  Where  a  demand  is  made  of 
money,  pursuant  to  the  Master's 
allocatur,  by  or  under  the  authority 
of  a  power  of  attorney,  a  copy  of  the 
power  must  be  left  with  the  defen- 
dant in  order  to  bring  him  into  con- 
tempt for  non-payinenL  King  v. 
Padtmod,  570 

CONTINUANCE  OF  PROCESS. 

See  Teste  of  Writ,  1. 
1.  An  aliae  capiat  may  be  issued 
more  than  four  months  afler  the  ex- 
piration of  the  Srst  captat,  without 

~ of  the 

ances  b 

the  first  writ  and  the  subsequent  writ 
may,  as  formerly,  be  entered  at  any 
time,  unless  the  writs  are  issued  with 
a  view  to  avoid  the  Statute  of  Limi- 
talions;    in   which    case   only   the 


CONTINUANCE  (ENTKY    Ub). 

.Sec  L'   Rbo.  Gew.  H.  T.  ■*  W.  i, 

{VLsitnua  Rules),  319. 

CONTRIBUTION. 
See  Taxaiioh,  7. 

CONVICTION. 
See  Gahb  Act. 

CORONER'S  INQUISITION. 
II'  a  coroner**  inquisition  states  it 
t»  liave  been  trnken  on  the  afTirination 
of  a  man,  it  should  itate  that  man  to 
1)6  Qhher  a  Quaker  or  a  Moravian. 
Jlfx  V.  Potjietd,  469 

COSTS. 

Sec  AusEKCi  OF  Witness,    1 — Ad- 
mi  nistbatiom,    1  —  Akbitbatiok, 

■I,  7 AEKBn,(wlTU0UTI-KOBABLE 

Causb),  1 — AnoBMEY,  2,  3^— 
Attorkt  AMD  AOEMT,  2 — At- 
TACiiMBiTT,  ♦,  5,  8,  9,  U— At- 
torney AXD  Clhxt,  1 — Award, 
fi — Bail,  16  —  Bankrupt,  4 — 
CnNciLiDii,  1  —  Costs  in  the 
Cause,  [,  2— Ojomty  Couet  Act, 
1,  2,  S— CoSBT  OF  Requests, 
1,  -2 — DiBJWTiOHs  to  Taxiko 
Oi'FicEU,  48S — Error,  3— Lxb- 

CUT  ORE,      S,     4 KXBCUTIOK,     7 

I'OKEioiT  WiTNEM,    1 — Husband 
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COSTS. 


COSTS. 
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trials,  and  the  successful  party  is  en- 
titled to  the  costs  of  the  second  trial 
only,  the  Master,  in  taxing  costs, 
may  allow  fees  on  the  second  trial, 
with  reference  to  those  given  on  the 
first.     Wilkinson  v.  Malin^  Q5 

7.  Where  several  special  counts 
are  inserted  on  the  same  agreement, 
the  plaintiff  is  entitled  to  a  verdict  on 
one  count  only,  and  to  the  costs  of 
that  count.  A  bill  of  exceptions 
would  lie,  if  a  Judge  were  to  direct 
that  all  the  counts  were  proved.  jCosts 
of  a  rule  for  reviewing  a  taxation  are 
not  given  where  the  mistake  is  with 
the  Master.     Ward  v.  Bell,  76 

8.  Where  libellous  and  impertinent 
matter  was  introduced  into  an  affi- 
davit in  support  of  a  rule,  the  Court 
deprived  the  party  of  the  costs  of  the 
rule,  to  which  otherwise  he  would 
have  been  entitled.  Thompson  v. 
DicaSf  93 

9.  If  a  defendant  resides  or  inha- 
bits within  London^  he  is  liable  to  be 
sued  in  the  London  Court  of  Requests 
for  debts  under  51, ;  and  if  a  plaintiff 
sues  him  elsewhere,  and  recovers  less, 
he  will  not  be  entitled  to  costs,  though 
the  defendant  has  another  place  where 
he  occasionally  resides,  and  the  goods 
are  delivered  there.     Hice  v.  Legh^ 

105 

10.  Where,  iq  trespass,  the  jury 
found  for  the  defendant  upon  a  plea 
which  went  to  the  whole  cause  of 
action,  and  the  Judge  thereupon  dis- 
charged them  as  to  the  other  issues  : 
— Held,  that  the  defendant  was  not 
entitled  to  the  costs  of  the  pleadings 
or  witnesses  in  respect  of  the  issues 
upon  which  no  verdict  was  given. 
raUance  v.  Adams^  118 

11.  If  a  cause  has  been  removed 
by  hab,  corp,  into  the  King*s  Bench 
from  the  Palace  Court,  and  the  plain- 
tiff recovers  less  than  the  sum  for 
which  the  defendant  was  arrested, 
the  former  Court  cannot  grant  the 
defendant  his  costs,   under   the  43- 

VOL.  II. 


Geo.  3,  c.  46,  s.  3.     Connel  v.  WaU 
son,  139 

12.  If  the  jury  find  immaterial 
issues  in  favour  of  a  defendant,  and 
the  plaintiff  has  afterwards  judgment 
non  obstante  veredicto,  neither  party 
is  entitled  to  the  costs  of  those  issues. 
Goodburne  v.  Bowman,  206 

13.  Where  the  sum  for  which  tlie 
defendant  is  arrested  bears  no  pro- 
portion to  the  sum  which  is  ultimately 
recovered,  not  being  reduced  by  a 
set-off,  it  shews  such  a  primd  facie 
case  of  want  of  reasonable  or  proba- 
ble cause  for  the  arrest  as  is  sufficient 
to  call  on  the  plaintiff  to  sliew  that 
he  had  a  reasonable  or  probable 
cause;  otherwise,  the  defendant  will 
be  entitled  to  his  costs  under  the 
43  Geo.  3,  c.  46.  Summers  v.  Gros" 
venor,  224 

1 4.  In  an  action  for  mesne  profits, 
the  plaintiff  is  entitled  to  receive  only 
the  taxed  costs  of  the  ejectment,  and 
not  the  extra  costs.  Doe  v.  Hare,  245 

15.  In  an  action  of  slander,  the 
jury  gave  50/.  damages  on  the  first 
count,  and  100/.  damages  on  the 
other  nine  counts,  one  of  which  latter 
counts  was  held  bad  in  error;  and 
the  plaintiff  agreed  to  remit  the  100/. 
damages : — Held,  that  he  thereby 
gave  up  all  the  costs  on  the  last  nine 
counts.     Dann  y.  Crease,  269 

16.  Where  a  motion  was  made  to 
compel  a  defendant  to  produce  an 
instrument  to  have  it  stamped,  the 
Court,  on  making  the  rule  absolute, 
refused  to  allow  more  costs  than  the 
plaintiff  would  have  been  entitled  to 
if  the  application  had  been  made  to  a 
judge  at    chambers.       Vaughan  v. 

Trewent,  299 

1 7.  Where  some  issues  are  found 
for  the  plaintiff  and  some  for  the  de- 
fendant, the  latter  is  entitled  to  the 
costs  of  the  issues  found  for  him,  but 
not  to  the  general  costs  of  the  cause, 
or  to  the  expenses  of  his  own  wit- 
nesses, unless  their  evidence  related 
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COSTS, 


COSTS  OF  THE  DAY. 


exclusively  to  the  issues  found  for 
him.     Lamder  v.  Dick,  SS$ 

1 8.  To  entitle  a  defendant  to  apply 
for  costs  under  the  48  Geo,  8,  c.  46, 
s.  8,  a  mere  holding  to  bail  is  not 
sufficient — there  must  be  an  arrest 
and  holding  to  bail.  Bates  v.  Pilling, 

867 

19.  The  defendant  cannot  apply 
for  costs  under  the  48  Geo,  3,  c.  46, 
s.  3,  where  he  has  paid  money  into 
Court  which  is  taken  out  by  the  plain- 
tiff.    Rome  V.  Rhodes,  884 

20.  Where  a  new  trial  is  granted, 
and  nothing  said  in  the  rule  of  the 
costs  of  the  former  one,  and  after 
various  subsequent  proceedings  one 
party  succeeds,  he  is  not  entitled  to 
the  costs  of  the  first  trial.  Newberry 
V.  Colvin,  415 

21.  Under  1  Reg.  Gen.H.  T.2  Will. 
4,  s.  74,  the  defendant  is  entitled  to 
the  costs  of  all  issues  found  for  him, 
although  they  exceed  the  costs  of 
those  found  for  the  plaintiff.  Milner 
V.  Graham,  422 

22.  Where  a  party  shews  cause 
successfully  in  the  first  instance,  he 
is  not  entitled  to  costs.  Fitch  v. 
Green,  439 

28.  Costs  in  Chancery  cannot  be 
set-off  against  costs  on  a  rule  of  tliis 
Court.     Wenham  v.  Fowle,  444 

24.  If  a  defendant  pleads  the 
genera]  issue  and  several  special 
pleas,  and  the  jury  find  for  him  on 
the  general  issue,  and  for  the  plaintiff 
on  the  special  pleas,  the  latter  is  en- 
titled to  the  costs  of  the  pleadings 
and  witnesses  on  those  pleas.  Hart 
V.  Cutbush,  456 

25.  A  cause  (in  which  money  had 
been  paid  into  Court)  was  referred, 
with  all  matters  in  difference,  the 
costs  to  abide  the  event.  The  arbi- 
trators found  that  the  plaintiff  had  no 
cause  of  action,  but  tliat  there  was  a 
sum  of  10/.  due  from  the  defendant 
for  money  lent  to  his  wife,  which  was 
paid    into  Court: — Held,    that    the 


plaintiff  was  liable  to  pay  the  costs. 
Dawson  v.  Garrett,  624 

26.  If  the  plaintiff  arrests  a  de- 
fendant for  one  side  of  a  mutual 
account,  without  giving  credit  for 
what  he  knows  to  be  due  from  him- 
self, although  the  defendant  has  re- 
fused to  deliver  his  account,  the  latter 
is  entitled  to  his  costs  under  the  48 
Geo.  8,  c.  46,  s.  8.  Ashton  v.  NawU, 

727 

27.  If  a  plaintiff  arrests  a  defen- 
dant for  27/.,  and  recovers  only  10/. 
in  consequence  of  a  set  off,  the  Court 
will  allow  the  defendant  his  coats, 
although  the  set-off  was  not  quite 
undisputed.     Sims  v.  Jaquesi,      800 

28.  Where  one  of  several  defen- 
dants in  an  action  on  the  case  nuSen 
judgment  by  default,  and  the  rest 
obtain  a  verdict,  they  are  entitled  to 
costs.     Price  v.  Harris^  804 

29.  If  there  is  reasonable  or  pro- 
bable cause  for  bringing  an  action  sm 
executor  or  administrator,  and  the 
plaintiff  is  nonsuited,  he  will  not  be 
liable  to  costs,  notwithstanding  the  S 
8c  4  Will.  4,  c.  42,  s.  81.  Lysons  v. 
Barrow,  807 

80.  The  tenant  in  a  writ  of  intru- 
sion is  not  entitled  to  costs  where 
the  demandant  enters  a  nolle  prose' 
^.   Williams,  dem.  Harris,  ten.  819 

COSTS  OF  THE  DAY. 

See  Judgment  as  in  casb  of  a  Non- 
suit, 2,  4 — Pauper,  1,  2. 

1 .  Where  a  plaintiff  withdrew  the 
record  at  the  Spring  Assizes  (after 
having  given  notice  of  trial),  on  ac- 
count of  some  supposed  defence  which 
it  was  intimated  would  be  set  up  on 
the  other  side,  but  at  the  Summer  As- 
sizes  obtained  a  verdict,  and  since 
then  his  costs  had  been  taxed : — Held, 
that  a  motion  for  the  costs  of  the  day, 
for  not  trying  at  the  Spring  Assises, 
was  not  too  late  in  Michaelmas  Term 
following.     Redit  v.  Lucock^       247 


COSTS  IN  THE  CAUSE. 


CROWN  DEBTOR.        853 


2.  The  Court  will  not  make  the 
payment  of  the  costs  of  the  day  a  con- 
dition precedent  to  the  plaintiflf's  pro- 
ceeding to  a  second  trial.  Doe  d. 
Evans  v.  Edwards ^  572 

S,  A  proposal  to  refer,  made  after 
the  commission  day,  held  not  to  war- 
rant the  plaintiff  in  not  proceeding  to 
trial,  and  that  he  was  liable  to  pay  the 
costs  of  the  day.  Eaton  v.  Shuck- 
burgh,  624 

COSTS  IN  THE  CAUSE. 
See  Costs,  17,  24— Executors,  3. 

1 .  If  an  attorney  shew  cause  on  his 
own  behalf,  against  a  rule  for  a  new 
trial,  or  a  stet  processus,  his  client  not 
appearing,  the  costs  of  the  attorney 
are  not  costs  in  the  cause,  but  must 
be  made  the  subject  of  a  special  ap- 
plication to  the  Court;  and  if  that 
application  is  not  made  when  the  rule 
is  disposed  of,  the  Court  will  not  af- 
terwards amend  the  rule  as  to  them. 
Southee  v.  Terry,  522 

2.  Where  a  defendant  Is  discharged 
out  of  custody,  on  the  ground  of  co- 
verture or  arrest  by  a  wrong  name, 
the  costs  of  the  application  are  not 
costs  in  the  cause,  and  therefore  the 
defendant  is  not  entitled  to  them  if 
the  plaintiff  discontinues.  Mummery 
V.  Campbell,  798 

COUNSEL. 
See  Barrister,  1. 

COUNTY  COURT. 

1.  An  affidavit  in  support  of  an 
application  for  double  costs,  under  the 
23  Geo.  2,  c.  33,  8.  9,  (the  Middlesex 
County  Court  Act),  must  state  the 
defendant  to  be  liable  to  be  summon- 
ed to  the  County  Court.  Unwin  v. 
King,  492 

2.  In  an  affidavit  supporting  an  ap- 
plication for  double  costs  under  the 
23  Geo,  2,  c.  33,  s.  19,  (the  Middle- 
sex County  Court  Act),  it  must  be 


stated  that  the  defendant  is  liable  to 
be  summoned  to  the  County  Court. 
Fosseti  V.  Godfrey,  5S7 

3.  In  order  to  deprive  a  plaintiff  of 
his  costs,  under  the  Middlesex  County 
Court  Act,  the  application  must  be 
made  before  final  judgment.  Unwin 
V.  King,  593 

COURT  OF  REQUESTS. 

See  Costs,  5,  9. 

1.  Under  the  London  Court  of  Re» 
quests  Act,  it  is  no  objection  to  the 
defendant's  claim  for  costs,  that  the 
plaintiff  was  unaware  that  the  defen- 
dant resided  within  the  jurisdiction. 
Crowder  v.  Bell,  508 

2.  An  action  for  not  using  a  farm  in 
a  tenant-like  manner  is  not  within  the 
meaning  of  the  46  Geo.  3,  c.  66,  (the 
Isle  of  Wight  Court  of  Requests'  Act). 
Wittam  V.  Urry,  543 

3.  A  barrister  within  the  jurisdiction 
of  the  39  &  40  Geo.  3,  c.  civ.,  (the 
London  Court  of  Requests'  Act)  must 
be  sued  in  that  Court  for  claims  un- 
der 5/.   fVettenhallv.fVakeJuld,   759 

CROSS-EXAMINATION. 

A  witness  merely  called  to  produce 
a  document,  although  sworn,  and  ask* 
ed  a  question,  but  which  he  does  not 
answer,  is  not  liable  to  cross-examin- 
ation.    Rush  V.  Snuth,  687 

CROWN  DEBTOR. 

1 .  A  Crown  debtor,  who  has  issued 
prerogative  process  against  his  own 
debtor,  is  not  entitled  to  continue  those 
proceedings  af^r  he  has  paid  his  debt 
to  the  Crown,  and  af^r  the  defendant 
has  obtained  the  benefit  of  the  Insol- 
vent Act,  and  been  thereby  discharged 
from  the  debt  due  to  the  Crown  debtor. 
In  re  HoUis  v.  Binghamf  1 28 

2.  A  defendant,  against  whom  pro- 
cess is  issued  out  of  the  Exchequer  at 
the  suit  of  the  Attorney-Genera),  is  at 
liberty  to  appear  in  person,  and  to  have 
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DETAINER. 


DISTRESS. 
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2.  It  is  not  a  ground  of  general 
demurrer,  that  the  plaintiff,  in  an  ac- 
tion against  bail,  is  stated  to  have 
brought  a  bill  into  Court,  if  upon  the 
whole  record  it  appears  to  be  a  pro- 
ceeding by  scire  facias.  Darling  v. 
Gumeyy  235 

S.  Where  the  writ  was  in  debt, 
and  the  declaration  was  jointly  in  as- 
sumpsitf  the  Court  refused  to  set 
them  aside  as  being  irregular,  but 
led  the  party  to  demur.  Ration  v. 
Jeffery,  G37 

2teg.  Gen.  H.  4  W.  4. 

Demurrer  delivered  not  filed.  Reg. 
1,  304 

Points  stated  before  demurrer 
signed.     Reg,  2,  Ibid. 

Points  not  stated  may  be  argued. 
Reg.  2,  Ibid. 

No  rule  to  join  in  demurrer.  Reg. 
S,  Ibid. 

Joinder  not  to  be  signed.    Reg.  4, 

Ibid. 

Issue  and  demurrer,  how  made  up. 
Reg.  5,  305 

Special  case  and  demurrer  set  down 
without  concilium.   Reg.  6,         Ibid. 

Paper  books,  how  delivered.  Reg. 
7,  Ibid. 

See  14  Reo.  Gen.  H.  T.  4  W.  4,  319. 

DEMURRER-BOOK. 

See  Concilium,  1. 

DESCRIPTION  OF  PARTIES. 
See  21  Reo.  Gen.  H.  4  W.  4,  321. 

DETAINER. 

1.  The  provision  of  the  Unifor- 
mity of  Process  Act,  as  to  the  in- 
dorsement on  a  writ  of  detainer  of 
the  amount  for  which  the  defendant 
is  to  be  detained,  is  compulsory^  and 
not  merely  directory.    Jones  v.  Price^ 

410 

2.  A  writ  of  detainer  directed  "  to 
the  Marshal  of  our  prison  of  the  Mar^ 


shalsea"  instead  of ''  the  Marshal  of 
the  Marshalsea  of  our  Court  before 
us:" — Held  irregular,  and  the  defen- 
dant was  discharged  out  of  custody. 
Storr  V.  Mounts  417 

DEVASTAVIT. 

See  Executors,  2. 

DISCHARGE. 
See  Outlawry,  1. 

DISCLAIMER. 

See  Second  Action,  2. 

DISCONTINUANCE. 

See  Costs  in  the  Cause,  2 — Pay- 
ment INTO  Court,  2. 

1 .  Where  goods  had  been  obtained 
by  fraud,  and  the  plaintiff  commenced 
an  action  against  the  person  who  ob- 
tained the  goods,  and  other  persons 
represented  as  his  partners,  but  who 
could  not  be  found,  the  Court  gave 
leave  to  discontinue  the  first  action 
without  paying  costs,  and  to  detain 
the  defendant  in  custody  until  the 
plaintiff  had  issued  a  new  writ  against 
him  alone,  and  declared  against  him. 
Ames  V.  Ragg^  85 

2.  Where  a  defence  is  carried  on 
in  the  name  of  a  person  not  an  attor- 
ney of  the  Court  in  which  the  action 
is  brought,  the  plaintiff  may  discon- 
tinue, on  payment  of  the  sums  ad- 
vanced by  the  defendant  to.  his  attor- 
ney, and  without  costs,  if  none  have 
been  advanced.    Paterson  v.  PoweU^ 

738 

3.  A  discontinuance  of  the  writ^ 
where  that  is  the  only  step  taken,  is 
a  discontinuance  of  the  cause.  Rich" 
ards  V.  Stuart,  ^  754 

DISTRESS/ 
See  Sheriff,  3. 
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DISTRINGAS. 


DISTRINGAS. 


DISTRINGAS. 
See  Member  of  Parliament,  1. 

1.  To  found  an  application  for  a 
distringoif  it  must  be  shewn  that  the 
defendant  is  at  home  or  in  the  neigh- 
bourhood during  the  time  that  the 
party  calls  to  serve  him.  Price  v. 
BoweVf  1 

2.  Six  calls  to  serve  a  writ  on  a 
defendant,  and  the  only  answer  ob- 
tained was,  that  he  was  out  of  town  : 
— Heldf  not  sufficient  to  get  a  dis" 
tringas,     Waddington  v.  Palmer,    7 

3.  Where  the  defendant  cannot  be 
served  personally  with  the  summons 
or  distringas f  the  Court  will  not  allow 
an  appearance  to  be  entered,  unless 
the  affidavit  is  strictly  accurate,  and 
it  is  shewn  that  no  reasonable  means 
have  been  led  untried  to  serve  the 
defendant.    Scarborough  v.  EvanSf  9 

4.  To  obtain  a  distringas,  the  copy 
must  be  left  at  the  last  time  of  calling. 
Hill  V.  Moule,  1 0 

5.  Where  a  defendant  is  absent  at 
tbe  time  of  the  endeavour  to  serve  a 
writ  of  summons,  a  distringas  cannot 
be  moved  for  unless  there  are  grounds 
shewn  from  which  the  Court  can  in- 
fer that  the  defendant  keeps  out  of 
the  way  to  avoid  being  served.  Simp' 
son  V.  Graves  (JLord),  10 

6.  Where  the  defendant  resides  in 
ready  furnished  lodgings,  the  Court 
will  not  allow  an  appearance  to  be 
entered  for  him  upon  a  return  of 
nulla  bona  and  non  est  inventus  to  a 
distringas,  unless  it  is  sworn  that  the 
defendant  has  no  goods  on  which  the 
sheriff  can  levy.     Cornish  v.  King, 

18 

7.  A  distringas  for  proceeding  to 
outlawry  may  be  grantable  under  cir- 
cumstances which  would  not  entitle 
the  plaintiff  to  a  distringas  to  compel 
an  appearance. 

Scmble,  that  a  defendant  may  now 
be  outlawed  in  the  Exchequer,  Jones 
v.  Price  42 
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8.  To  induce  the  Court  to  allow 
an  appearance  to  be  entered  for  a  de- 
fendant, the  affidavit  must  abew  what 
means  have  been  taken  to  execute 
the  distringas,     Balgay  v.  GardMer, 

9.  Where  three  attempts  have  been 
made  to  serve  a  dUtriMgas^  which 
have  been  rendered  inefiectual  by  the 
conduct  of  the  defendant  or  his  agents, 
the  Court  will  allow  an  appearance  to 
be  entered  for  him.  Tring  v.  Good- 
ing,  16£ 

10.  If,  upon  calling  to  serve  a  writ 
of  summons,'  the  answer  given  is, 
that  the  defendant  is  out  of  town,  it 
must  be  shewn  to  the  Court,  that, 
from  inquiries  made,  there  is  reason 
to  believe  that  the  answer  is  false. 
Smith  V.  Hill,  225 

11.  The  Court  will  not  grant  leave 
to  enter  an  appearance  for  the  defen- 
dant, unless  they  are  satisfied  by  affi- 
davit that  every  means  to  find  him 
or  give  him  notice  have  been  tried. 
Saunderson  v.  Bourn,  338 

12.  Service  of  a  writ  of  summons 
to  procure  a  distringas.  All  the 
three  calls  need  not  be  made  by  tbe 
same  person.     Smith  v.  Good,     598 

13.  To  obtain  a  distringas,  ii  is 
not  sufficient  that  three  calls  are 
made,  if  the  day  and  hour  for  the 
two  subsequent  calls  are  not  men- 
tioned, unless  it  is  evident  that  the 
defendant  endeavours  to  keep  out  of 
the  way.   Johnson  v.  Disney,       400 

1 4.  In  order  to  obtain  a  distringat, 
the  person  endeavouring  to  serve  the 
summons  must  appoint  the  day  and 
hour  at  which  he  will  make  his  sub- 
sequent calls.   fVUis  v.  Bowman,  413 

15.  In  executing  a  distringas,  it  is 
sufficient  that  the  sheriff  should  take 
all  the  property  on  the  premises,  al- 
though it  amounts  to  less  than  40s,; 
and,  on  the  sheriff's  return,  the  phun- 
tiff  will  be  entitled  to  enter  an  ap- 
pearance for  the  defendant.  Jones  v. 
Dyer,  M 


EJECTMENT. 


EJECTMENT. 


857 


16.  The  attempts  to  serve  a  sum- 
mons, in  order  to  obtain  a  distringas^ 
may  be  made  in  the  same  day,  if  it 
appear  that  the  defendant  is  purpose- 
ly keeping  out  of  the  way.  fV/ute  v. 
Western,  45 1 

1 7.  The  Court  refused  to  set  aside 
a  distringas  for  irregularity,  because, 
in  the  copy  of  the  writ  of  summons 
which  was  left,  the  name  o^  Andrew 
Bryan  was  put  as  the  defendant's 
name,  instead  of  Andrews  Bryan, 
Tyser  v.  Bryan,  640 

18.  If  a  defendant  seeks  to  set 
aside  the  service  of  a  writ  of  diS" 
tringas,  on  the  ground  of  defective 
indorsements  and  variance  from  the 
summons,  his  application  is  too  late 
after  the  lapse  of  eighteen  days. 
Wright  V.  Warren,  724 

DOCUMENTS  (PROOF  OF). 

jS^ee  Cross-examination,  1 — 20  Reg. 
Gen.  H.  4  W.  4,  308. 

DOVOR  CASTLE  (CONSTABLE 

OF). 

See  Master's  Discretion,  G. 

DRUNKENNESS, 

See  Costs,  2. 

DURESS. 

See  Insolvent,  1 — Setting  aside 
Proceedings  (for  irregularity), 

A  cognovit  given  by  a  defendant 
against  whom  a  writ  had  been  issued, 
and  who,  from  the  conduct  of  the 
parties,  was  led  to  believe  he  was 
under  duress,  no  attorney  being  pre- 
sent, was  set  aside,  though  it  was  po- 
sitively denied  that  he  was  in  custody, 
or  that  a  warrant  had  been  issued 
against  him.    Turner  v.  Shaw,     244 

EJECTMENT. 

See  Inferior  Jurisdiction,  1  — 
Landlord  and  Tenant,  1,3  — 
Possession  (Writ  of),  1 — Sher- 
iff, 3 — Staying  Proceedings,  8 — 


Trustee,  1 — Vacant  Possession, 
1 — Writ  of  Right,  1 . 

I .  Where,  in  a  declaration  in  eject- 
ment, the  lessors  of  the  plaintiff  are 
described  to  be  executors,  the  affi- 
davit of  service  need  not,  in  stating 
the  name  of  the  cause,  notice  the 
character  of  the  lessors  stated  in  the 
declaration.  Doe  d.  Jenks  v.  Roe,  55 

%.  Service  of  declaration  in  eject- 
ment is  not  sufficient  on  the  wife, 
unless  it  is  stated  to  have  been  on 
the  premises,  or  that  she  was  living 
with  her  husband.  Doe  d.  Williams 
V.  Roe,  89 

3.  Service  in  ejectment.  Doe  v. 
Roe,  184 

4.  If  a  declaration  in  ejectment  is 
intitled  of  a  term  which  has  not  yet 
arrived,  the  error  is  not  material. 
Doe  y.  Roe,  186 

5.  If  the  term  in  which  a  declara- 
tion in  ejectment  requires  an  appear- 
ance to  be  made  is  suffered  to  elapse, 
judgment  against  the  casual  ejector 
may  be  obtained  in  the  following 
term  on  the  same  service.  Doe  v. 
Roe,  196 

6.  Service  in  ejectment.  Doe  v. 
Roe,  198 

7.  Service  of  the  declaration  in 
ejectment  on  the  wife  on  the  pre- 
mises, an<l  reading  over  the  notice 
without  explaining  it,  is  sufficient. 
Doe  \,  Roe,  199 

8.  The  capias  against  the  nominal 
plaintiff  in  an  ejectment  need  not 
now  be  issued  previously  to  moving 
for  an  attachment  against  the  lessor 
of  the  plaintiff,  for  non-payment  of 
costs  to  the  defendant  afVer  verdict. 
Doe  d.  Fry  v.  Fry,  265 

9.  Where  the  notice  at  the  foot  of 
a  declaration  in  ejectment  was  to  ap- 
pear in  Michaelmas  Term,  and  the 
motion  for  judgment  was  not  made 
till  Hilary  Term,  the  Court  refused 
to  grant  a  rule,  unless  the  defendant 
had  an  opportunity  of  shewing  cause* 
Right  d.  Jeffery  v.  Wrong,  S48 
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Di>e  T.  Aoe, 
'.I.  Service  on  the  dauglut 


tu  lilt'  lianda  of  the  fkther,  witli  pro- 
piT  explanation.  Doe  \,Roc,  414 
1  .'t.  SerTicB  on  an  under  joint- 
ti'tmnt  is  a  good  aerrice  on  him  and  a 
joint- tmianl.     Doe  d.  Hutchinton 
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14.  It  isnot  auffldent  to  state  in 
■lie  noiice  at  the  foot  of  a  declaration 
in  rjcciiuent,  that  the  tenant  is  "  to 
appiar  in  due  time."     Doe  d.  Foibet 


.  Hoc 


420 


.3.  The  Court  vill  not  grant  judg 
inuiit  againat  the  caaual  ejector,  when, 
from  ilic  affidavit  in  aupport  of  the 
motion,  it  appears  that  tbe  premises 
■ATQ  vacant.  Doe  d,  Norman  v.  Roe, 
428 
lU.  Service  of  a  declaration  in 
(ji^clincnt.  DeeA.Cowttkorpev.Roe, 
441 
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hertwK  in  qectmeDt. 
ll'el/icrcU  V.  Roe, 

18.  Service  in  qectmeni. 
Moitliike  T.  Roe, 

\'.K  Service io qeetinem. 
Viniicr  V.  Roe, 

:iO.  The  Court  will  grant  a  rule 
nUi  for  judgment  against  the  casual 
I'ji'ctor,  wh«e  the  nature  and  object 
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EXCHEQUER  CHAMBER.    859 


ERROR. 
See  Costs,  15. 

1.  If  a  defendant  brings  a  writ  of 
error  and  puts  in  sham  bail,  the  plain- 
tiff may  treat  them  as  a  nullity,  and 
issue  execution.     Suicliffe  v.  Eldred, 

184 

2.  If  a  plaintiflT  in  error  does  not 
deliver  his  paper  books  in  due  time, 
and  the  defendant  in  error  delivers 
them  all,  the  latter  is  entitled  to  judg* 
ment.     Best  v.  Priory  189 

3.  An  infant  plaintiff  suing  by 
prochein  amy  was  nonsuited,  and  then 
sued  out  a  writ  of  error,  but  allowed 
the  return-day  to  pass  without  taking 
any  steps  towards  the  prosecution  of 
it.  The  defendant  then  issued  exe- 
cution against  him  for  the  costs  of 
the  nonsuit: — Held,  that  the  execu- 
tion was  regular,  though  the  writ  of 
error  was  nonprossed;  and  that  it 
was  the  plaintifi^s  duty  to  have  pro- 
secuted it,  and  not  have  allowed  it  to 
expire.  Quiiere,  whether  an  infant 
plaintiff,  being  nonsuited,  is  liable  to 
be  taken  in  execution  for  the  costs  of 
the  nonsuit?     Donv.Clark^       302 

4.  Where  a  defendant  gives  a  cog- 
noviU  and  expressly  agrees  not  to 
bring  a  writ  of  error,  but  notwith- 
standing does  do  so,  the  allowance  of 
such  writ  of  error  is  no  supersedeas, 
and  will  not  prevent  the  plaintiff 
from  charging  him  in  execution. 

SembUf  that  there  is  a  distinction 
between  a  release  of  errors  and  an 
agreement  not  to  bring  a  writ  of  error. 
Best  V.  Gompertz,  395 

5.  A  notice  of  the  allowance  of  a 
writ  of  error  in  an  action  of  slander, 
stating  the  grounds  of  error  to  be,  that 
the  declaration  and  every  count  there- 
of is  bad,  the  words  not  being  action- 
able without  special  damage,  and  the 
innuendoes  bad  in  law,  sufficiently 
complies  with  9  Reg.  Gen,  H,  T»  4 
Will.  4.     Robinson  v.  Day,  501 


Reg.  Gen.  H.  4,  W.  4. 

Writ  of  error  no  supersedeas  till 
service  with  points  to  be  argued, 
Reg.  9,  306 

Execution  if  points  frivolous.  Ibid. 

No  rule  to  certify  and  transcribe. 
Reg.  10,  Jbid. 

Diminution,  assignment  of  error, 
sci.fa.  quare  execut.  non,  rule  for, 
unnecessary.     Reg'  Hi  llnd. 

Proceedings  in  error,  delivery  of. 
Reg.  12,  307 

No  set.  fa,  ad.  audiendum  errores, 
where  twenty  days  expire  after  the 
lOthof-r^i*^.     Reg.\3,  llnd. 

Further  time  allowed.  Ibid. 

Not  to  apply  to  error  in  fines,  &c. 

Ibid. 

Setting  down  case  for  argument. 
Reg.  14,  Ibid. 

Error  books,  delivery  of.  Reg. 
15,  Ibid. 

Proceedings  in  error  not  entered 
before  argument.     Reg.  16,         308 

ESTOPPEL. 

See  Insolvent,   2— Payment  into 
Court,  5. 

EVIDENCE. 

See  Account  Stated,  1 — Reg.  Gen. 
H.  4  Will.  4,  r.  20,  308. 

Upon  a  plea  in  abatement  of  pen- 
dency of  another  action  in  another 
Court  for  the  same  cause,  concluding 
with  a  prout  patet  per  recordum,  it  is 
sufficient  to  satisfy  the  plea  if  a  record 
of  a  writ  is  prcnluced.  Kerby  v. 
Siggers,  596 

EXAMINATION  OF  WITNESS. 
See  Cross-Examination,  1. 

EXCHEQUER  CHAMBER. 
See  Reg.  Gen.  p.  138. 

EXCHEQUER  SIDE  CLERKS. 

By  the  act  of  1 1  Geo.  4  &  1  Will. 
4,  c.  70, 8. 1 0,  which  opened  the  Court 


EXTORIION. 

mages  for  a  IJhel  against  (be  proprie- 
tor of  a  newspaper,  is  not  entitled  to 
an  extent  against  the  principsl  and 
sureties  in  the  rect^tsance,  given  by 
ibem  to  secure  the  payment  of  penal- 
ties, under  the  1 1  Geo.  4  &  1  fFill. 
4,  c.  73,  8.  3,  merely  by  getting  a  re- 
turn of  nnlta  bona  to  &Ji.fa.  issued 
against  the  principal;  but  he  must 
convince  the  Court,  by  affidavit,  that 
every  exertion  has  been  made  to  ob- 
tain Hsiiafaction  from  the  defendant. 
Bennett  v.  Tbompton,  137 

i.  The  Court  refused  to  allow  a 
writ  of  immediate  extent  to  be  ante- 
dated.    Rex  y.  MabeTUy,  383 

EXTORTION. 

See  Lords'  Act,  1. 

FALSE  RETURN. 
See  Statimo  Pkoceedimos,  5. 

FELONY. 
In  order  to  entitle  a  defendant, 
on  a  charge  of  felony,  to  be  bailed 
before  a  magistrate  in  the  country,  it 
ia  not  necessary  to  produce  an  affida- 
vit of  poverty,  if  it  appears  from  the 
other  affidavits  in  the  case,  that  he  is 
in  an  humble  situation  of  life.  Rex 
Booker,  44S 

FILING  OF  AFFIDAVIT. 

See  Affidavit,  9, 7. 

FINES  AND  RECOVERIES. 

See  Reo.  Gen.  M,  4  W.  4,  769; 

H.4W.  4,789;  T.4W.  4,834. 

FOREIGN  WITNESS. 
Since  the  1  Will,  4,  c.  ti,  it  is  dis- 
cretionary with  the  Court  whether 
they  will  allow  the  expenses  of  fo- 
reign witnesses  brought  over  for  the 
purpoxea  of  a  cause,  or  only  the  costs 
of »  commiuion.  Al'ji/pine  v.  Colei, 
29P 


GAME  ACT.  861 

FRAUD. 

See  Appkabakcb,  1 — AtTOEiTEy,  23 
— DiscoMTiNUAHCE,  I — Ekrob,  4 
— Insolvent,  1 — Lien,  1 — Stisa- 
iFF,  I,  6 — Statino  Peocbbdings, 
2— Waiver,  4. 

FRAUDS  (STATUTE  OF). 
A  guarantie  in  these  temn — *'  As 
you  have  a  claim  on  my  brother  for 
51.  17(.  9d.  for  boots  and  shoes,  I 
hereby  undertake  to  pay  the  amount 
within  six  weeks  from  this  date" — is 
void  by  the  Statute  of  Frauds.  Jamet 
V.  fViUiamt,  481 

FRIVOLOUS  DEMURRER. 

1.  A  plea  having  been  demurred 
to,  because  it  waa  dated  183S,  instead 
of  1833;  the  Court  ordered  the  de- 
raurrer  to  be  set  aside  with  costs. 
Neal  V.  Richardfon,  89 

2.  The  Court  refused  to  set  aside 
a  demurrer  under  the  late  rule,  as  be- 
ing frivolous,  the  cause  of  demurrer 
being,  that,  in  debt  on  a  promissory 
note,  it  did  not  appear  that  the  words 
"  value  received  "  were  in  the  note. 
Crentell  v.  Critp,  635 

GAME  ACT. 

In  a  conviction  for  a  treapaas  in  the 
day-time  under  the  1  &  2  Will.  4,  c. 
3S,  s.  30,  the  Game  Act,  the  words 
"enter  and  be"  constitute  only  one 
offence. 

In  a  conviction  under  the  aame 
section  of  the  same  act,  the  place  of 
committing  the  trespass  may  be  de- 
scribed as  "  certain  land,"  wittiout 
giving  it  a  name,  or  setting  it  out 
with  shut  tats. 

As,  by  section  45  of  that  act,  the 
conviction  itself  caanot  be  removed 
out  of  the  inferbr  court,  a  verified 
copy  may  be  used,  to  ascertain  whe- 
ther the  conviction  is  valid.  Rex  v. 
Mellor,  1 73 


'  INSOLVENT. 


INTERPLEADER. 


8Gd 


INJUNCTION. 

See  Declaration,  4. 

INQUIRY  (WRIT  OF). 

1.  A  defendant,  who  is  under 
terms  to  take  short  notice  of  trial,  is 
not  bound  to  take  short  notice  of  in- 
quiry, 

A  defendant,  to  whom  an  irregular 
notice  of  inquiry  is  given,  ought  to 
return  it  forthwith,  and  state  what  ob- 
jection he  has  to  it.  Where  a  notice 
of  inquiry  was  given,  with  eight  days 
on]y  instead  of  fourteen,  and  the  de- 
fendant, instead  of  returning  it,  merely 
gave  notice,  after  the  lapse  of  six 
days,  that  he  intended  to  apply  to  set 
it  aside,  without  stating  the  objection, 
the  Court,  on  making  the  rule  abso- 
lute for  setting  aside  the  inquiry,  re- 
fused costs.     Stevens  v.  Pell,       S55 

St,  Notice  of  a  writ  of  inquiry  was 
allowed  to  be  served  by  sticking  it 
up  in  the  office,  and  leaving  it  at  the 
defendant's  last  place  of  abode,  though 
neither  the  process  nor  notice  of  de- 
claration had  been  personally  served. 
Watson  V.  Delcroix^  89?) 

d.  Where  a  plaintiff  has  obtained 
a  judgment  non  obstante  veredicto^  he 
may  execute  a  writ  of  inquiry  to  as- 
sess his  damages,  without  leave  of  the 
Court.     Shephard  v.  Halls^         453 

4.  Upon  moving  for  a  new  trial  of 
an  inquiry  of  damages  under  a  judg- 
ment upon  demurrer,  it  is  sufficient 
to  produce  the  under-sherifTs  notes 
verified  by  affidavit.  Stevens  v.  Pell^ 
629. 

INSOLVENT. 

See  Account  stated,  2 — Bankrupt, 
2 — Crown  Debtor,  1 — Lien,  1 — 
Lords'  Act,  2 — Nolle  Prosequi, 
1 — Plea,  5 — Security  for  Costs, 
7. 

I.  An  attorney  who  held  a  cogno^ 
vit  for  a  debt,  agreed  with  the  debtor, 
who  was  about  to  take  the  benefit  of 
the  Insolvent  Act,  and  for  whom  he 
prepared  the  schedule,  and  acted  as 


his  attorney  in  obtaining  his  discharge, 
that  the  debt  should  be  omitted  out 
of  the  schedule,  and  that  the  cognovit 
should  continue  in  force,  notwithstand- 
ing his  discharge.  The  insolvent  ob- 
tained his  discharge,  and  the  attorney 
having  issued  execution  on  this  cog' 
novitf  the  Court  set  it  aside.  Tab' 
ram  v.  Freeman^  S75 

2.  If  a  defendant  gives  a  bill  of 
exchange  for  a  debt,  from  which  he 
has  been  discharged  by  the  Insolvent 
Act,  and  an  action  is  brought  on  that 
bill,  he  must  plead  his  discharge ;  and 
if  he  gives  a  warrant  of  attorney  to 
secure  the  payment,  the  Court  will 
not  set  it  aside.     Philpot  v.  AsUtt^ 

669 
INSTALiMENT. 

See  Execution,  2. 

INTENTION. 
See  Administrator,  1. 

INTERLOCUTORY  COSTS. 

See  Costs  in  the  cause,  2. 

INTERLOCUTORY   JUDG- 
MENT. 

Interlocutory  judgment  cannot  be 
set  aside  because  the  notice  of  decla- 
ration is  irregular. 

Where  a  rule  is  drawn  up  for  set- 
ting aside  the  judgment  for  irregu- 
larity, an  objection  that  it  was  signed 
against  good  faith  cannot  be  enter- 
tained, (though  the  rule  was  moved 
on  that  ground),  that  not  being  an 
irregularity.    Smith  v.  Clarke^    218 

INTERPLEADER. 

See  Landlord   and    Tenant,   2  — 
Stating  Proceedings,  2. 

1.  A  sheriff,  who  applies  to  the 
Court  for  relief  under  the  Interplead- 
er Act,  must  come  as  soon  as  possi- 
ble. Where  goods  were  taken  in  ex- 
ecution by  a  sheriff,  and  a  claim  being 
made  to  them,  the  sheriff  was  pre- 
vented from  applying  by  a  rule  ob- 
tained by  the  defendant  in  the  action 


shtriir must  make*  special  affidavit 
Kicitin;;  tlm  facta;  and  no  supplemen- 
cil  ii<11(i:ivit  will  be  allowed.        llild. 

iSrmbli:,  ihat  the  aheriff  applying 
iituKr  tliis  act  ought  to  deny  coliii- 
sioii.     Cook  t.  Allen,  11 

L'.  Wliure  (he  ■bcriff  applies  lo  ili<? 
Court  lor  a  rule  under  tlie  Inter- 
|>li.':i<l>.T  Act,  cauie cannot  be  shenci 
ut  Cliniiibcra.     Shata  v,  Roberts,    25 

3,  Wliea  the  aherifir applies  to  tlic 
Court  tor  protection  under  the  Idilt- 
]i1(';(iU'r  Act,  no  one  has  a  right  lo  be 
iieiiril  li^'uinst  the  rule,  unless  lie  la 
v:ilit'il  iijKin  b;  the  rule,  though  he  ix  in 
fai-t  n  cluimant;  and  ifhe  iscalk'd  on 
in  iini?  character  he  cannot  appear  in 
anotlivr. 

^^'lK'^e  the  landlord  has  a  claim  for 
rcnl,  and  glTCa  DOlicc  in  proper  lime, 
tlic  .sbiriii' ought  to  pay  him,  other- 
»iM'  ibc  Court  will  make  the  ^bl.'ri(>' 
p^iy  ibe  costs  of  Appearing. 

WJicri:  the  rule  called  upon  assig- 
iiif  !j  [)!  a  bankrupt,  who  had  made  s 
:i  claim  under  tWeJiat  of  bankruptcy, 
but  nhich  waaafterwards superseded, 
the  Court  refuaed  to  make  the  sheriff 
pay  t)iu  COMB  of  the  assignees'  ap- 
jKarancc.     Ctarke  v.  Zorif,  55 

'{-.  ^Vhere  application  is  made  by 
the  sheriff  for  relief  under  the  Inter- 
pleader Act,  the  Court  will  not  try 
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INTERPLEADER.    SG5 


the  sheriff,  the  latter  brought  the 
landlord,  with  other  claimants,  into 
Court  under  the  Interpleader  Act; 
the  Court  ordered  the  sheriff  to  pay 
the  rent,  upon  the  landlord's  giving 
security,  and  also  to  pay  his  costs : — 
Held,  that  the  sheriff  was  liable  to 
pay  the  expense  of  the  security.  Clark 
V.  Lord,  227 

12.  Where  an  application  is  made 
to  the  Court  by  the  sheriff  under  the 
Interpleader  Act,  the  Court  cannot 
try  the  right  of  the  different  claimants 
upon  affidavit,  but  must  direct  an 
issue. 

The  circumstance  of  the  goods 
seized  being  in  the  possession  of  a 
stranger  and  not  of  the  defendant 
against  whom  the  execution  is  issued, 
does  not  prevent  the  sheriff  from  ap- 
plying under  the  act.  Alien  v.  Gib- 
bon, 292 

13.  If  a  claim  to  goods  seized  by 
a  sheriff  is  made  by  the  defendant  on 
behalf  of  another,  which  does  not  ap- 
pear to  be  well  founded,  the  Court 
will  make  him  pay  the  costs  of  the 
sheriffs  application  under  the  Inter- 
pleader Act.     Lewis  v.  Eicke,      SS6 

1 4.  The  Court  will  not  give  rehef 

to  the  sheriff  under  the  Interpleader 

Act,  unless  an  actual  claim  appears  to 

have  been  made.     Giving  notice  of  a 

JitU  in  bankruptcy  having  issued  is 

not  equivalent  to  a  claim  by  the  as- 
signees to  the  goods  sold.  Bently  v. 
Hook,  S39 

15.  If  the  sheriff,  having  seized 
goods  in  execution,  which  are  claimed 
by  another  party,  delivers  up  part  of 
the  soods  to  the  claimant,  he  thereby 
precludes  himself  from  taking  advan* 
tage  of  the  Interpleader  Act.  Braine 
V.  Hunt,  391 

16.  Where  the  sheriff  applies  for 
relief  under  the  Interpleader  Act,  he 
need  not  in  the  affidavit  in  support  of 
the  application  deny  collusion  with 
the  claimants. 

Where  an  execution  creditor  does 


not  appear  on  being  served  with  the 
sheriff's  rule,  the  Court  cannot  bar 
his  claim.      Donniger  v.   Hinxman^ 

424 

17.  Where  a  sheriff  has  seized 
goods  under  aji.fa,,  and  a  claim  to 
them  is  put  in  by  another  person,  he 
is  not  bound  to  accept  an  indemnity 
from  the  execution  creditor,  but  may 
obtain  relief  under  the  1  &  2  fVilL  4, 
c.  58,  s.  6.  Levy  v.  Champneys,  454 

18.  The  sheriff  need  not  deny  col- 
lusion, in  order  to  obtain  relief  under 
the  Interpleader  Act.  Dobbins  v. 
Green,  509 

1 9.  The  Court  cannot  give  relief 
under  the  Interpleader  Act  to  stake- 
holders who  are  only  threatened  with 
proceedings;  an  action  must  be 
brought,  and  the  plaintiff  declare,  be- 
fore the  Court  can  interfere. 

A  stakeholder  acting  with  good 
faith  is  entitled  to  his  costs  of  coming 
to  the  Court  out  of  the  fund  in  dis- 
pute, which  are  ultimately  paid  by 
the  unsuccessful  party.  Parker  v. 
Linnett,  562 

20.  Where  the  sheriff  obtains  a 
rule  for  relief  under  the  Interpleader 
Act,  the  claimants  may  appear  witli- 
out  taking  office  copies  of  the  affida- 
vits on  which  the  rule  was  obtained. 
Mason  v.  Redshaw,  595 

21.  The  sheriff,  in  applying  for  re- 
lief under  the  Interpleader  Act,  should 
come  promptly,  but  a  late  application 
will,  under  special  circumstances,  be 
allowed. 

Where  there  was  great  delay  on  the 
part  of  the  sheriff  in  applying  to  the 
Court,  in  consequence  of  negotiations 
between  the  parties,  and  the  execu- 
tion creditor  afterwards  abandoned 
his  claims,  the  Court  refused  to  make 
the  latter  pay  costs.  Dixon  v.  En^ 
sell,  621 

22.  Where  the  sheriff  seized  goods 
in  execution  which  were  under  a  dis- 
tress for  rent  due  to  the  landlord,  the 
Court  refused  to  grant  him  relief  un- 


JUDGMENT,  arc. 

tion,  and  evidence  to  contradict  them, 
which  would  be  good  under  the  gene- 
ral issue,  ought  not  to  be  admitted, 
Stephens  v.  TV//,  629 

JUDGMENT  NON  OBSTANTE 
VEREDICTO. 

See  Costs,  12 — Inquiry  (Writ  op)  3. 

JUDGMENT  AS  IN  CASE  OF 
A  NONSUIT. 

See  Costs  op  the  Day,  I,  2,  3 — 
Executors,  1,  3,  4 — Peremptory 
Undertaking,  2  —  Service  op 
Rule,  6 — Writ  op  Trial,  2,  5, 

1.  Where  notice  of  trial  was  given 
for  the  second  sitting  in  the  term,  is- 
sue having  been  joined  in  the  term, 
and  the  plaintiff  gave  notice  of  coun- 
termand : — Held,  that  the  defendant 
could  not  move  for  judgment  as  in 
case  of  a  nonsuit,  the  same  term. 
Isaac  V.  Goodman,  34 

2.  If,  after  a  motion  for  the  costs 
of  the  day  for  not  proceeding  to 
trial,  the  plaintiff  suffers  another  term 
to  elapse  without  giving  notice  of 
trial,  that  is  a  new  default  which  en- 
titles the  defendant  to  move  in  the 
next  term  for  judgment  as  in  case  of 
a  nonsuit.     Dyke  v.  Edwards^       53 

3.  Upon  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  the  plaintiff  must 
shew  some  excuse,  and  the  defendant 
is  not  obliged  to  accept  a  peremptory 
undertaking.  Nicholl  v.  Collingwood^ 

60 

4.  Where  the  plaintiff  makes  de- 
fault in  not  proceeding  ,to  trial  at  the 
assizes  pursuant  to  his  notice,  and  the 
defendant  in  the  next  term,  without 
moving  for  judgment  as  in  case  of  a 
nonsuit,  merely  applies  for  costs  for 
not  proceeding  to  trial,  and  the  plain- 
tiff again  makes  default  by  not  giving 
notice  of  trial  for  the  next  assizes : — 
semble,  that  the  defendant  is  not  en- 
titled to  move  for  judgment  as  in  case 
of  a  nonsuit,      Moseley  v.  Clark,  66 

VOL.  II. 


JUDGMENT,  &c.         8C7 

5.  Where  a  defendant  took  out  a 
summons  for  putting  off  a  trial  at  the 
assizes  so  late  before  the  commission 
day  that  the  plaintiff  thought  he  might 
be  put  to  inconvenience  in  getting 
ready  for  trial  if  the  order  was  re- 
fused, and  therefore  countermanded: 
— Held,  that  the  defendant  could  not 
move  for  judgment  as  in  case  of  a 
nonsuit  as  upon  a  default  of  the  plain- 
tiff.    Rendell  v.  Bailey,  1 1 3 

6.  Issue  joined  in  Hilary  Term, 
in  time  for  a  trial  that  term,  but  the 
plaintiff  did  not  proceed: — Held,  that 
the  defendant  was  entitled  to  move 
for  judgment  as  in  case  of  a  nonsuit 
in  Trinity  Term.     Anonymous,    122 

7.  Where  a  defendant  is  entitled  to 
judgment  as  in  case  of  a  nonsuit,  for 
not  giving  notice  of  trial,  he  is  not  de- 
prived of  his  right  by  the  plaintiff 
giving  notice  before  the  motion  is 
made.    Smedley  v.  Christie,         152 

8.  Where  a  plaintiff  has  once  taken 
his  cause  down  to  the  assizes,  and  it 
has  been  made  a  remanet,  the  defen- 
dant cannot  obtain  judgment  as  in 
case  of  a  nonsuit,  although  the  plain- 
tiff may  have  given  a  subsequent  no- 
tice of  trial,  on  which  he  has  taken  no 
steps.     Gilbert  v.  Kirkland,  1 53 

9.  If  notice  of  trial  be  counter- 
manded at  the  request  of  the  defen- 
dant, he  cannot  obtain  judgment  as 
in  case  of  a  nonsuit,  on  the  ground 
of  not  proceeding  to  trial  pursuant  to 
notice.     Jenkins  y.  C/uirity,  197 

1 0.  Judgment  as  in  case  of  a  non- 
suit cannot  be  moved  for  in  the  term 
for  which  notice  of  trial  had  been 
given.     Preedy  y.Macfarlane,    216 

1 1 .  A  plaintiff  who  was  under  a 
peremptory  undertaking  to  pay,  but 
was  prevented  attending  in  person  to 
pay,  by  being  arrested,  was  allowed 
to  set  aside  the  peremptory  rule  for 
judgment  as  in  case  of  a  nonsuit,  on 
payment  of  costs.  Pitt  v.  Evans,  226 

\'i.  Issue  was  joined  in  Trinity 
Term,  and  notice  of  trial  given  for 
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JUDGE'S  ORDER. 

tained  in  vacation,  it  cannot  be  made 
a  rule  of  Court  till  the  following 
term.     The  King  v.  Prke^  233 

2.  If  a  defendant  in  an  action  of  re- 
plevin, which  is  made  a  special  jury 
cause,  withdraws  his  avowries,  and 
the  Judge  directs  him  to  pay  "all 
costs,"  that  will  not  include  the  costs 
of  the  special  jury.  Bell  v.  TVitn- 
ihorp^  518 

JUDGE'S  POWER. 

A  Judge  at  chambers,  who  stays 
proceedings  on  juiyment  of  debt  and 
costs,  cannot,  without  the  plaintiff's 
consent,  allow  the  defendant  longer 
time  for  the  payment  than  he  would 
be  entitled  to  by  law.  Kirhy  v.  El- 
^Uson,  ftl9 

JUDGMENT  RECOVERED. 

See  Reg.  Gen.  H.  4  Will.  4,  p, 

305,  r.  8. 

JURAT. 
See  Affidavit,  2,  9 — Bail,  18. 

JUROR. 

By  the  operation  of  6  Geo,  4,  c. 
50,  s.  1,  upon  the  letters  patent  ap- 
pointing the  Postmaster-General,  all 
deputies  and  officers  appointed  by 
him  are  exempted  from  serving  as 
jurors.     Ex  parte  Atkinson^         773 

JUSTIFICATIONS. 

See  Costs,  24. 

KING'S    BENCH    (JURISDIC- 
TION  OF). 

See  Magistrates'  Discretion,  1  • 

KING'S.  SERVANT. 

See  Security  for  Costs,  6. 

LACHES. 

See  Affidavit  of  Debt,  7 — Amend- 
ment, 2  —  Arbitration,  6  — 
Award,  3 — Bail,  16— Capias,  7 
— Distringas,  18 — Ejectment,  .0, 


LACHES. 


8G9 


9 — Inquiry  I  Writ  of),  ) — Inter- 
pleader, 2 — Prisoner,  3 — Rea- 
sonable Time,  1 — Staying  Pro- 
ceedings, 4,  8 — Supersedeas,  ft 
— Taxation,  S — Variance,  3 — 
Venue,  7 — Writ  of  Inquiry,  1. 

1.  Where  judgment  was  irregular- 
ly signed,  no  demand  of  plea  having 
been  made,  though  the  defendant  had 
entered  an  appearance,  but  the  plain- 
tiff being  ignorant  of  it,  had  entered 
an  appearance  for  him,  and  gave  no- 
tice of  a  declaration  being  filed,  which 
the  defendant  did  not  object  to,  and 
the  plaintiff  gave  notice  to  tax,  and 
issued  execution,  and  then  the  defen- 
dant took  out  a  summons  to  set  aside 
the  judgment: — the  Court,  without 
entering  into  the  question  whether  a 
Judge  at  Chambers  has  power  to  set 
aside  a  judgment — Heldf  that  the  de- 
fendant had  precluded  himself  by  his 
laches  from  applying  to  the  Court, 
and  that  he  should  have  given  notice 
that  the  proceedings  were  irregular, 
and  not  have  allowed  the  plaintiff  to 
take  fresh  steps,  as  if  the  proceed- 
ings had  been  correct.  Rutty  v.  At" 
bur^  SS 

2.  Where  there  is  an  irregularity 
in  any  proceeding  had  in  vacation, 
and  there  is  time  in  the  course  of  that 
vacation  to  apply  to  a  Judge  at 
Chambers,  it  is  imperative  upon  the 
party  complaining  to  do  so;  and  he 
cannot  wait  to  move  to  set  aside  the 
proceeding  till  the  first  four  days  of 
next  term,  though  there  has  been  no 
intermediate  step  taken.  Cox  v,  Tul" 
lock,  47 

3.  Where  a  defendant  moved  to 
set  aside  proceedings  to  outlawry  for 
irregularity,  the  last  of  the  proclama- 
tions being  in  August,  and  the  mo- 
tion being  made  at  the  commence- 
ment of  Michaelmas  Term: — Held, 
too  late,  it  not  appearing  that  the  de- 
fendant was  not  apprized  of  the  first 
commencement  of  the  proceedings, 
but  on  the  contrary  there  being  rpa« 
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MASTER'S  DISCRETION.    871 


LODGER. 

See  Distringas,  6. 

LORDS'  ACT. 

See  Laches,  4. 

1 .  The  Court  will  not  interfere  un- 
der the  32  Geo.  2,  c.  28,  s.  11,  to  re- 
lieve a  debtor  from  alleged  extortion, 
unless  a  priwd  facie  case  of  extor- 
tion is  made  out  on  the  part  of  the 
petitioner.     Ex  parte  Tight ^        148 

2.  A  prisoner,  who  has  been 
brought  up  under  the  compulsory 
clauses  of  the  Lords'  Act,  and  has  had 
his  sixty  days  allowed,  is  not  pre- 
vented from  taking  the  benefit  of  the 
Insolvent  Act  during  that  time,  and 
assigning  his  effects  to  an  assignee; 
and  that  is  a  good  excuse  for  not  fil- 
ing his  schedule  under  the  Lords' 
Act;  and,  if  he  is  brought  up  again, 
the  Court  will  give  him  time  till  he 
has  been  discharged  by  the  Insolvent 
Act.     Perrott  v.  Deane,  Ji84 

3.  The  motion  for  bringing  up  a 
prisoner  under  the  compulsory  clauses 
of  the  Lords'  Act,  must  be  supported 
by  an  express  affidavit  that  all  the 
creditors  have  been  served  with  no- 
tice. 

Qtuere,  whether  the  Lords'  Act 
extends  to  the  case  of  a  prisoner  who 
is  in  execution  for  debts  under  800/., 
and  also  for  debts  above  iiOOL? 
Grove  v.  Parker,  626 

4.  Under  the  compulsory  clauses 
of  the  Lords'  Act,  the  twenty  days' 
notice  must  expire  before  the  first 
day  of  the  term  in  which  the  defen- 
dant is  to  appear,  or  at  any  rate  be- 
fore taking  out  the  rule  for  his  ap- 
pearance.    Hayward  v.  Priest^    737 

MAGISTRATES'  DISCRETION. 

The  Court  of  King's  Bench  cannot 
interfere  to  reduce  the  amount  of 
security  which  the  magistrates  require 
a  defendant  to  give  for  the  preserva- 
tion of  the  peace.    Rex  v.  Holfoway^ 

525 


MANDAMUS. 

See  Witness,  1. 

MARSHx\L. 

Where,  in  consequence  of  the  deatli 
of  the  Marshal  of  the  King's  Bench 
Prison,  there  was  no  one  at  the 
gaol  who  would  receive  a  prisoner 
charged  in  execution,  the  Court  en- 
larged the  time.     Harris  v.  Davies, 

624 

MASTER'S  DISCRETION. 

See  Attachment,  8 — Attorney  and 
Agent,  2 — Costs,  6,  7 — Taxa- 
tion, 5,  8,  9. 

1.  It  is  a  question  for  the  discre- 
tion of  the  Master,  whether  a  witness 
ought  to  be  allowed  for  the  whole 
time  of  his  attendance  at  the  assizes^ 
or  only  a  portion  of  it;  but,  where 
the  Master  has  decided  upon  it,  the 
Court  will  not  review  his  decision. 
Piatt  V.  Greene,  216 

2.  The  Master,  to  whom  a  bill  of 
costs  is  referred  for  taxation,  has  no 
power  to  inquire  into  the  fact  whether 
the  business  charged  for  was  agreed 
to  be  done  for  costs  out  of  pocket. 
Evans  v.  Taylor,  349 

3.  Where  there  are  issues  of  fact, 
and  also  issues  of  law,  occasioned  by 
a  demurrer,  but  the  pleadings  de- 
murred to  being  afterwards  amended 
by  leave,  upon  payment  of  costs,  all 
the  issues  were  made  issues  of  fact : — 
Held,  that  the  Master  was  right  in 
not  allowing  so  much  of  the  briefs 
and  paper  books  for  arguing  the  de- 
murrer as  related  to  the  issues  of  fact. 

In  an  action  on  an  attorney's  bill, 
an  order  for  better  particulars  was 
obtained  on  payment  of  costs: — 
Held,  that  a  charge  for  drawing  the 
bill,  as  part  of  the  costs,  was  properly 
disallowed  by  the  Master.  Jones  v. 
Roberts,  874 

4.  In  taxing  an  attorney's  bill,  if 
a  full  sixth  is  taken  off,  the  attorney 
is  always  liable  to  pay  the  costs  of 
taxation;  if  less  than  a  sixth  is  taken 
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olF,  it  is  in  the  diBcretioD  of  the  Court 
to  make  him  pay  the  costs  or  not ; 
and,  therefore,  where  a  iaxge  mm  ia 
taken  off,  being  nithin  b  trifle  of  a 
sixth: — Held,  that  the  Master  was 
justified  in  charging  the  attorney  with 
the  costs  of  taxation.  Baker  v.  MilU, 
382 

5.  A  plaintiffis  bound  to  have  his 
witnesses  in  attendance  from  the 
commencement  of  the  assises,  and 
may  therefore  have  the  costs  of  their 
attendance  previous  to  the  trial. 
Co$gTttve  V.  Evant,  413 

6.  Where  an  application  was  made 
against  the  deputy  constable  or  hodar 
of  Donor  Castle,  on  the  ground  of 
his  having  taken  larger  fees  for  exe- 
cuting process  than  those  allowed  by 
the  SS  Hen.  6,  c.  9,  but  only  the 
usual  fees  had  been  allowed  by  the 
Master,  the  court  refused  to  interfere, 
but  lefl  the  party  to  bis  remedy  by 
action.     Primrote  v.  Bradley,      662 

MEMBERS  OF  PARLIAMENT. 

Where  a  person  having  privile^ 
of  Parliament  has  been  sued  by  fad! 
and  summons  before  the  Uniformity 
of  Process  Act  passed,  and  after  the 
commencement  of  the  action  he  kwes 
his  priviWe,  the  process  should  be 
continued  by  dutrtagtu,  treating  bim 
as  an  M.  P.,  in  order  to  avoid  the 
Statute  of  Limitations.  Taytor  v. 
Duncombe,  401 

MERITS. 
Ste  Abskkcb  or  WrtNEss,  1 — Bail- 

BOHD,  3 — iNTEaPLEADEK,  4 NoM 

Pros.,  1 — Notice  or  Trial,  3 — 
Sheriff,  6 — Statino  PBOCSEn- 
iHOB,  3,  5. 

MESNE  PROFITS. 

See  Costs,  14. 
MISDESCRIPTION. 
If  the  form  of  action  is  misdescribed 
at  the  commencement  of  a  declara- 
tion, it  is  an  irr^nlarity,  and  not  a 


NEW  TRIAL. 

grouitd  of  special  demurrer.  MarAaU 
1.  Thomtu,  SOS 

MISDIRECTION. 

See  Nbw  Tual.  5. 

MISNOMER. 

See  Affidatit,  5 — DmuxoAi,  17. 

A  party  arrested  on  an  attachrowit 

for  disobedience  to  a  rule  of  Court, 

in  not  paying  costs   pumtaot  to  a 

Master's  ailocatw,  was  discbaiged, 

it  appearing  that  Caher  was  written 

instrad  of  Cateert,  and  the  natne  <^ 

the  Master  to  the  tMoeatwr  was  Day 

iiHtead  of  Dax.     SmM  ▼.  Cabert, 

276 

MISREPRESENTATION. 

Ste  Waitsb,  4. 

MORAVIAN. 

See  CoROHB&'s  iHoaismoH,  1 . 

NEGLIGENCE. 
See  ATtOBMiT,    1 — StAinra    Pao- 

CBIDIKOfl,  t^-TAXATIOH,  9. 

NEW  TRIAL. 

See  Costs,  C,   20 — Costs    at  the 

Day,  2 — Iksuirt  (Writ  of),  4 — 

Scire  Facias,  7 — Wart  of  "rauL, 

4,  10,  11,  IS,  14. 

1.  A  rule  for  s  new  trial  having 

been  moved  for  by  roisiake  in  a  wrong 

Court,  and  the  mistake  not  havii^ 

been  discovered  till   after   the  fint 

four  days  of  the  term  had  elapsed, 

the  Court,  under  the  circumstances, 

allowed  the  motion  to  stand  good  as 

of  the  latter  Court.  Piggoit  v.  Kemp, 

iO 

Z,  After  a  motion  for  a  itew  trial 

has  been  granted  on  certain  points,  it 

u  irregular  to  make  another  motioa 

upon  another   point  respecting  the 

same  cause,  to  come  on  at  the  same 

time.     Robertson  v.  Barker,  39 

3.  Where  a  plaintiff  gave  notiee 

that  he  should  take  the  cause  down 

to  trial  as  an  undefended  cause,  and 


NEW  TRIAL. 


NOTICE  OF  MOTION.      873 


when  it  was  called  on  the  defendant's 
counsel  said  it  was  defended,  where- 
upon it  was  not  tried ;  but  the  plain- 
tiff again  took  the  record  down  and 
got  the  cause  tried  as  undefended, 
witliout  any  new  notice  or  setting  it 
down  in  the  paper,  the  Court  granted 
a  new  trial,  without  payment  of  costs. 
Sprigge  V.  Rutherford^  429 

4.  Where  a  rule  nm  for  a  new  trial 
is  granted  on  the  terms  of  bringing 
the  amount  of  the  verdict  into  Court, 
the  money  must  be  brought  in  before 
the  nde  nut  is  drawn  up.  Clare  v. 
FtegteU  617 

5.  In  an  action  for  penalties  for 
keeping  an  unlicensed  house  for  music 
and  dancing,  &c.,  and  the  evidence 
for  tlie  plaintiff  was  clear  and  posi- 
tive, and  might,  if  it  was  false,  have 
been  answered  by  evidence  on  the 
other  side,  the  jury  requested  to  have 
the  act  of  Parliament  handed  up  to 
them,  with  which  they  retired  to  con- 
sider their  verdict,  and  found  in 
favour  of  the  defendant :  the  Court, 
under  these  circumstances,  granted  a 
rule  for  a  new  trial,  considering  that 
the  jury  must  have  put  a  misconstruc- 
tion upon  the  act,  and  that  it  was 
equivalent,  therefore,  to  a  mis-direc- 
tion, on  which  ground  alone  a  new 
trial,  in  such  an  action,  is  usually 
granted.     Gregory  y.  Tuffs,         711 

NEWSPAPER  PROPRIETOR. 
See  Extent,  1. 

NISI  PRIUS. 

See  Form  of  Record,  328 — Privi- 
lege FROM  Arrest. 

NOLLE  PROSEQUL 

1.  Where  an  action  was  brought 
against  several  defendants,  and  a  ver- 
dict taken  against  all,  though  it  had 
been  agreed  that  no  evidence  should 
be  given  against  one  of  them,  the 
Court  ordered  a  nolle  prosequi  to  be 
entered  as  to  him,  though  the  assignee 


of  the  plaintiff,  who  had  since  become 
an  insolvent,  objected.  Bloomfield 
V.  Blake,  237 

2.  The  tenant  in  a  writ  of  intru- 
sion is  not  entitled  to  costs  where 
the  demandant  enters  a  nolle  prosequi. 
Williams  dem.,  Harris  ten.  819 

NON  EST  FACTUM  (PLEA  OF). 
See  Annuity,  1. 

NONPROS. 

See  Error,  S — Second  Action,  1 . 

1.  The  affidavit  in  support  of  a 
motion  to  set  aside  a  judgment  of 
nonpros,  should  state  either  that  there 
is  a  good  cause  of  action  on  the 
merits,  or  that  there  is  a  present 
cause  of  action.     Cortessos  v.  Home, 

134 

2.  In  an  action  against  several  de- 
fendants, a  judgment  of  nonpros 
cannot  be  signed  until  all  have  ap- 
peared. 507 

NONSUIT. 
See  Error,  1 — Variance,  1. 

NOTICE. 
See  Lien,  1. 

NOTICE  OF  ACTION. 

An  officer  of  the  Southwark  Court 
of  Requests'  Act  (46  Geo.  3,  c. 
Ixxxvii.)  is  entitled  to  fourteen  days' 
notice  of  action,  under  s.  21,  for  a 
trespass  committed  in  the  bond  fide 
pursuit  of  a  person  named  in  his  war- 
rant, although  the  party  w^as  not  in 
the  locus  in  quo^  and  he  had  no  reason- 
able grounds  for  supposing  she  was. 
Cook  V.  Clark,  732 

NOTICE  OF  DECLARATION. 
Sec  Interlocutory  Judgment,  1. 

NOTICE  OF  DISHONOUR. 
See  Indorsee  (Action  against). 

NOTICE  OF  MOTION. 
See  Staying  Proceedings,  10. 
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PAUPER. 


NOTICE  OF  TRIAL. 

iS'ieelNQDIRY(WRITOF),l JUDGMENT 

AS  IN  Case  of  a  Nonsuit,  1 — New 
Trial,  3 — Supersedeas,  S. 

1 .  A  continuance  of  notice  of  trial 
inust  be  given  two  days  before  the 
expiration  of  the  original  notice ;  and 
where  the  notice  of  trial  was  for 
Monday,  and  the  notice  of  continu- 
ance was  given  on  Saturday: — Held, 
bad,  for  Sunday  was  no  day  for  that 
purpose.     Wardle  v.  Achland,       28 

2.  Mfhere,  in  a  country  cause,  a 
defendant  undertakes  to  accept  short 
notice  of  trial,  he  is  entitled  to  four  days' 
notice  before  the  commission  day,  al- 
though, from  the  length  of  the  plead- 
ings, issue  is  not  joined  soon  enough 
to  admit  of  so  many  days.  The  plain- 
tiff having  obtained  a  verdict,  with 
only  three  days'  notice,  the  defendant 
being  an  executor,  the  Court  granted 
a  new  trial  without  an  affidavit  of 
merits.     Lawson  v.  Robinson,        G9 

5.  Where  a  verdict  was  obtained 
in  the  absence  of  defendant,  on  ac- 
count of  no  notice  of  trial  being  given, 
the  Court  set  the  verdict  aside,  though 
the  defendant  did  not  swear  positively 
to  a  good  defence  on  the  merits.  fVil- 
liams  V.  fVilliams,  350 

4.  A  continuance  of  notice  of  trial 
on  Friday  for  Monday  is  sufficient. 
Stewart  v.  Abraham,  709 

NULLITY. 

See  Administrators,  2 — Bail,  1 — 
Plea,  1 — Prisoner,  3. 

1.  Where  a  declaration  was  de- 
livered in  the  name  of  a  person  as 
the  attorney,  but  who  in  fact  was  not 
so,  it  was  held  that  the  defendant 
could  not  treat  the  declaration  as  a 
nulliiy,  and  sign  judgment.  Bayley 
V.  Thomson,  655 

2.  A  motion  to  set  aside  an  inter- 
locutory judgment  for  irregularity, 
which  was  signed  because  a  plea  was 
pleaded  in  the  name  of  a  person  who 
was  not  an  attorney : — Held,  in  time 


on  the  23rd,  the  day.of  executing  the 
writ  of  inquiry,  though  the  notice  of 
executing  the  inquiry  was  served  on 
the  15th  oi  May. 

A  plaintiff  cannot  treat  such  a  plea 
as  a  nullity.     HiU  v.  MiUs,         696 

OCCUPATION. 
See  Account  stated,  2. 

ORDER  OF  REMOVAL. 

An  order  of  justices  under  the  35 
Geo.  3,  c.  101,  sufficiently  states  the 
chargeability  of  a  woman,  by  stating 
her  to  be  "  a  widow  now  pr^nant." 
Pattringlon  v.  Cottingham^  473 

OUTLAWRY. 
See  Distringas,  7  —Laches,  5. 

If  a  defendant  is  discharged  from 
an  outlawry  conditionally  on  his  suf- 
fering eight  months'  imprisonment, 
the  Court  will  not  reverse  the  out- 
lawry until  the  eight  months'  impri- 
sonment have  been  suffered.  Dixon 
y.  Baker,  517 

PALACE  COURT. 

See  Costs,  11. 

PAPER  BOOKS. 

It  is  too  late  to  deliver  paper  books 

on  Saturday  evening,  for  an  argument 

on   Monday   morning.       Darker   v. 

Darker,  88 

PARTICULARS. 

See  Varlancb,  1 . 

PARTIES  (DESCRIPTION  OF). 
See  Reg.  Gen.  H.  4  W.  4,  r.  21,  821 

PARTNERS. 
See  Stay  of  Proceedings,  6. 

PAUPER. 

See  Felony — Order  of  Removal,  1 

— Security  for  Costs,  5. 

1.  A  rule  requiring  a  pauper  to  pay 
the  costs  of  the  day,  for  not  proceeding 
to  trial,  is  nisi  in  the  first  instance. 
Doe  d.  Lindsey  v.  Edwards^       468 

2.  If  a  pauper  withdraws  his  re- 
cord because  he  is  not  prepared  with 


PAYMENT. 


PEER. 
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a  certain  necessary  document  at  the 
assizes,  the  Court  will  compel  him  to 
pay  the  costs  of  the  day.  Doe  d. 
Lindsey  v.  Edwards,  471 

PAYMENT. 

«S'ee  Appropriation  OF  Payment,  1,  2, 

PAYMENT  INTO  COURT. 

6Ve  Costs,  19 — Judgment  as  in  Case 
OP  A  Nonsuit,  15 — Reg.  Gen.  H. 
T.  4  W.  4,  rr.  17,  18, 19,  p.  3?0-l 
— Tender,  1. 

1.  Where  a  motion  is  to  be  made 
to  take  out  money  paid  into  Court  by 
a  defendant  in  lieu  of  bail,  notice  of 
the  motion  should  be  given  to  the  so- 
licitor of  the  Treasury. 

Semble,  that  poundage  cannot  be 
claimed  on  money  so  paid  in,  where 
it  is  not  sufficient  to  satisfy  the  amount 
of  the  plaintiff's  verdict.  Haines  v. 
Nairn,  4S 

2.  Where  a  defendant  took  out  a 
summons  to  stay  proceedings  on  pay- 
ment of  a  certain  sum  with  costs,  and 
the  plaintiff  refused  to  accept  it,  but 
afterwards,  when  the  money  was  paid 
in  under  a  rule  of  Court,  took  it  out 
and  discontinued: — Held,  that  the 
plaintiff  was  only  entitled  to  costs  up 
to  the  time  of  the  first  offer,  though 
he  stated  as  a  reason  for  not  proceed- 
ing, that  he  could  not  find  a  material 
witness.     Hale  v.  Baker,  1 25 

3.  Where  money  is  paid  into  Court 
under  the  7  &8  Geo.  4,  c.  71,  in  lieu 
of  bail,  and  issue  is  joined^  applica- 
tions to  take  it  out  must  be  made  be- 
fore issue  joined.     Hannell  v.  Mure, 

155 

4.  In  an  action  of  debt  the  defen- 
dant pleaded  the  general  issue  as  to 
part,  and  as  to  the  other  part  a  ten- 
'der,  but  omitted  to  pay  the  money 
into  Court :  judgment  having  been  on 
that  account  signed  as  for  want  of  a 
plea,  the  Court  set  aside  the  judg- 
ment for  irregularity.  Chapman  v. 
Hicks,  641 


5.  In  an  action  of  indebitatus  as^ 
sumpsit  against  several,  on  an  alleged 
joint  contract,  if  money  is  paid  into 
Court  generally,  the  defendants  are 
estopped  from  proving  that  some  of 
them  were  not  parties  to  the  contract, 
Ravenscroft  v.  Wise,  676 

6.  Where  a  whole  count  applies  to 
a  demand  for  unliquidated  damages, 
money  cannot  be  paid  into  Court  on 
a  part  of  it.  Hodges  v.  Lord  Litch- 
field,  741 

7.  Money  may  be  paid  into  Court 
on  one  of  several  breaches  of  a  cove- 
nant contained  in  a  lease  set  forth  in 
a  declaration,  if  the  plaintiff's  parti- 
cular specifies  the  sum  he  claims  on 
that  breach.     Smith  v.  King,       750 

8.  The  plaintiff  has  a  right  to  the 
costs  of  applying  io  take  money  out 
of  Court,  which  has  been  paid  in  lieu 
of  bail.    Freeman  y.  Pagamni,    776 

PEER. 
See  Security  for  Costs,  6,  9. 

PENAL  ACTION. 

See  Compounding  Penal  Ac- 
tion, 1. 

PENDENCY  OF  SUIT. 

See  Evidence,  1. 

PEREMPTORY   UNDERTAK- 

ING. 

See  Judgment  as  in  case  of  a  non* 
SUIT,  3,  13,  21. 

1 .  In  support  of  a  rule  to  enlarge 
a  peremptory  undertaking,  where  the 
plaintiff  has  made  only  one  default, 
in  consequence  of  the  absence  of  a 
material  witness,  the  affidavit  need 
not  state  the  name  of  that  witness. 
Montfort  v.  Bond,  403 

2.  Where  a  plaintiff  has  given  a 
peremptory  undertaking  (but  not  by 
rule),  the  rule  for  judgment  as  in  case 
of  a  nonsuit  for  not  fulfilling  that  un- 
dertaking is  nisi  in  the  first  instance. 
Vokins  V.  Snell,  4U 


PBRSON  (DEFENCE  IN). 
See  DirsKCK  in  Psbson,  1. 

PLEA. 

See  AmiiDiiBHTi  8 — Nvllitt,  1. 

1 .  A  plea,  bdng  delivered  afler  mat 
o'clock  in  the  evening,  cannot  be  treat- 
ed as  ■  nullity ;  and  a  judgment  signed 
on  that  ground,  and  no  notice  having 
been  given  of  the  objection  to  the  de- 
fendant, waa  set  aside.  Honley  v, 
Purdm,  228 

2.  If  8  plaintiffgives  a  greater  num- 
ber of  days  for  pleading  than  by  the 
practice  of  the  Conrt  is  required,  the 
defendant  is  entitled  to  avail  himself 
of  that  greater  number.  Solomoiuon 
V.  Parker,  40S 

S.  If  the  time  for  pleading  does 
not  expire  until  afier  the  10th  of  Aw 
^•Mf.althougb  it  mtjhcenlarged  time, 
the  defendant  has  still  the  same  time 
for  pleading  as  if  the  declaration  had 
been  filed  or  delivered  on  the  S4th  of 
Oclober.  WiUon  v.  Bradilocke,    416 

t.  A  special  plea  of  justification,  be- 
tides the  general  issue,  will  not  now  be 
allowed,  where  the  special  matter  may, 
by  statute,  be  given  in  evidence  under 
tbe  latter  piea.  NeaU  v.  M'Kenxie, 
702 

5.  A  plea  of  a  discharge  under  the 
Insolvent  Debtors'  Act  was  held  bad, 
because  it  did  not  admit  the  existence 
of  the  cause  of  action.  Gouldv.Rai- 
perry,  707 

6.  In  plea  of  judgment  recovered, 
nnmber  of  roll  stated  in  margin.  S 
Reg.  Oan.  H.  4  fV.  4,  305 

PLEADING. 

See  Account  stated,  3 — Costs,  10, 
15  —  Declaratiok,  3  —  Eject- 
iiENT,2,4 — EvtDEHCE,  1 — Gratis 
Rejoinder — Ndllitt,  2 — Plea, 
4^RuLB  TO  PLEAD,  4 — Set-of» 
(Plea  of),  1— Venue,  13. 
1.  To  debt  on  a  recognizance  of 

bail,   the  defendant  having  pleaded 


PLEADING. 

that  no  ca.  ta.  issued,  to  which  ibe 
plaintiff  replied,  that  a  ea.  *a.  did  is- 
■ue  directed  to  the  aheriffi  of  Loudtm, 
and  the  defendant  ngoined  that  tbe 
original  action  wa*  brought  in  Mid- 
fUettx,  and  not  in  London,  which  the 
I^aintiff  doiied  in  hia  surTejotader, 
and  concluded  with  a  verification  by 
the  record : — Held,  aa  speoal  demur- 
rer, that  the  conclttsion  waa  proper. 
Darling  v,  Gamey,  101 

2.  loa  declarationonabillofes- 
change  with  the  common  counts,  tbe 
defendant  pleaded  that  the  bill  of  ex- 
change in  the  first  coant  mentioned 
was  paid  when  due;  and  also,  as  to 
the  first  count,  that  he  did  not  pro- 
mise; and  as  to  tbe  other  counts,  thai 
be  put  himself  upoit  tbe  couatry  : — 
Held,  that  the  plaintiff  waa  justified 
in  treating  each  aa  a  separate  plea, 
thoogh  the  second  was  declared  inad- 
misaible  by  the  new  rules,  and  tbe  Isst 
put  nothing  in  issue ;  and  that  be  waa 
therefore  justified  in  ■igning  judg- 
ment, there  being  no  signature  to  tbe 
pleas,  or  rule  to  plead  double-  Hock- 
ley V.  SMtton,  70* 
Reg.  Gen.  H.  4  ^f.  4. 

All  pleading!  are  intitled  of  the 
day  and  year  when  pleaded,  and  so 
entered  of  record.     lUg.l,  313 

No  continuances  to  be  entered. 
Reg.  S,  Ibid. 

Not  to  affect  tbe  times  of  proceed- 
ing. Ibid. 

Plea,  puis  darrein  continuance,  af- 
fidavit to  verify.  /6m/. 

Several  counts  and  pleas,  where  al- 
lowed.    Reg.  5,  414 

Examples  in  declarationa.        Ibid. 

Contract  with  coodition.  Ibid. 

Non-delivery  of  bill  in  payment. 
Ibid. 

Not  accepting  and  paying  for  goods. 
Ibid. 

Bills  and  notes.  Ibid. 

Policies.  SIS 

Premium.  tbid. 

Charter-parties.  Ibid. 


PLEADING. 


PLEA. 
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Freight.  315 

Demise,  and  use  and  occupation. 

Ibid. 
Misfeasance.  Ibid. 

Nonfeasance.  Ibid. 

Trespass.  Ibid, 

Indebitatus  aMSumpsit.  Ibid. 

Account  stated,  316 

Several  breaches.  Ibid. 

Instances  of  pleas  and  avowries, 
&c.  Ibid. 

Payment.  Ibid, 

Accord  and  satisfaction — release. 

Ibid. 
Liability  of  third  party.  Ibid. 

Agreement  to  forbear  in  considera- 
tion of  liability  of  third  party.     Ibid. 
Lib.  ten.,  easement,  right  of  way, 
right  of  common,  common  of  turbary 
and  estovers.  Ibid. 

Right  of  common.  317 

Right  of  way.  Ibid. 

Distress  for  rent  and  damage  fea- 
sant. Ibid. 
Distress  for  rent.  Ibid. 
The  above  cases  instances  only. 

Ibid. 

Violation  of  these  rules,  how  taken 

advantage  of.     Reg.  6,  Ibid. 

Costs  of  counts  and  pleas.  Reg*  7, 

318 
Special  venue.  Reg.  8,  Ibid. 
Local  description*  Ibid. 

Commencement  and  conclusion  of 
pleas,  &c.     Reg.  9,  319 

Commencement  of  plea.    Reg.  1 0, 

Ibid. 
Second  plea.     Reg.  11,  Ibid. 

Protestation.     Reg.  IS,  Ibid. 

Traverses.     Reg.  13,  Ibid. 

Opposite  party  may  plead  over. 

Ibid. 
Form  of  demurrer.  Ibid. 

Joinder  in  demurrer.  Ibid. 

Commencement  of  declaration  afler 
plea  of  nonjoinder.     Reg.  20,       321 
Character  of  assignees,  &c.  to  be 
taken  as  admitted  unless  specially  de- 
nied.    Reg.  31.  Ibid. 


PlEADINOS  in  PARTICULA&  J 

Actions. 

Asntmpsit. 

Effect  of  non-assumpsit. 

Reg.  1 , 

922 

Instances. 

Warranty. 

Ibid. 

Policy. 

Ibid. 

Carriers  and  bailees. 

Ibid. 

Agents. 

Ibid. 

Goods  sold. 

Ibid. 

Money  had. 

Ibid. 

Bills  and  notes  nogeneral  issue,  323 
In  assumpsit,  matters  in  confession 
and  avoidance  to  be  pleaded  specially. 

Ibid. 
Statement  of  interest  of  assured. 

Ibid. 
In  Covenant  and  Debt. 

Non  est  factum*  Ibid. 

NU  debet.  Ibid. 

General  issue  in  debt.  324 

Matters  in  confessionand  avoidance 
pleaded  specially.  Ibid. 

Pleas  in  other  actions.  Ibid. 


Detinue. 

Non  detinet. 

Ibid. 

In  case. 

Effect  of  not  guilty. 

Ibid. 

Other  pleas. 

Ibid. 

Instances. 

Nuisance. 

Ibid. 

Right  of  way. 
Trover. 

326 
Ibid. 

Slander. 

Ibid. 

Escape. 
Carriers. 

Ibid. 
Ibid. 

Matters  in  confession  and  avoid- 
ance pleaded  specially.  Ibid. 

In  Trespass. 

Abuttals  in  declaration.  Ibid. 

Effect  of  not  guilty  in  trespass  qu. 
cl.  fr.  Imd. 

In  trespass  de  bon.  asp.  326 

Right  of  way.  Ibid. 

Common  of  pasture.  Ibid. 

Similar  pleas.  Ibid: 

Commencement  of  the  rules.  /6tA 
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PRISONER. 
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POSSESSION  (WRIT  OF). 

Where  a  sheriff's  officer  taking  pos- 
session under  a  hah.facpos,  is  dis- 
possessed before  he  delivers  posses- 
sion to  the  lessor  of  the  plaintiff,  it  is 
necessary  that  it  should  appear  that 
the  persons  dispossessing  are  acting 
in  concert  with  the  defendant,  before 
a  fresh  writ  can  issue.  Doe  d.  Thomp- 
ton  V.  Mirehouse,  200 

POSTMASTER-GENERAL. 
iS'ee  Juror,  1. 

POUNDAGE, 
See  Payment  into  Court,  1 . 

POVERTY. 
See  Felony. 

PRECIPE. 
See  Capias,  1 3. 

PREGNANCY. 
See  Order  of  Removal,  1. 

PRESUMPTION. 
See  Order  of  Removal,  1. 

PRINCIPAL  AND  SURETY. 

See  Bail,  20 — Bail-bond,  4— Exe- 
cution, 1. 

PRISONER. 

See  Bail,  8,  14 — Cognovit,  1 — Fe- 
lony— Irregularity,  6 — Lords' 
•  Act,  1 — Marshal,  1 — Superse- 
deas, 1,  2,  3,  4 — Venue,  5. 

1 .  Where  a  defendant  is  detained 
in  the  custody  of  the  warden  on  pro- 
cess issuing  out  of  the  King*s  Bench, 
the  declaration  should  state  him  to  be 
in  the  custody  of  the  warden,  and  it 
is  not  necessary  to  bring  him  up  by 
hab,  Corp.  to  charge  him  with  a  de- 
claration.    Bamett  V.  Harris,      186 

2.  Where  a  part  of  a  debt  has  been 
levied,  and  the  defendant  is  detained 
on  a  hab.  corjy.  ad  satis/aC'  for  the  re- 
sidue, it  is  not  necessary  to  refer  on 


the  latter  writ  to  the  amount  of  tiie 
levy  made. 

Where  1  Reg.  Gen.  H.  2  W.  4,  s. 
5,  as  to  the  addition  of  deponents, 
need  not  be  strictly  complied  with. 
Greeny,  Foster,  191 

3.  If  a  writ  of  execution,  on  which 
a  defendant  is  charged  in  custody,  is 
a  nullity,  the  lapse  of  time  does  not 
waive  his  right  to  apply  for  his  dis- 
charge.    Mortimer  v.  Piggott,     615 

A  prisoner  in  the  custody  of  the 
marshal,  if  detained  on  process  from 
the  Common  Plecu,  need  not  now  be 
removed  into  the  custody  of  the  war- 
den, in  order  to  be  charged  with  a  de- 
claration.    Millard  v.  Millman,  723 

PRIVILEGE  FROM  ARREST. 
See  Uniformity  op  Process  Act,  3. 

1.  A  practising  barrister  is  privi- 
leged from  arrest  whilst  he  is  on  his 
return  from  Court.  Lnntly  v.  Na- 
thaniel, j] 

2.  Where  a  party  to  a  cause  is  ar- 
rested upon  process  out  of  another 
Court,  while  attending  at  Nisi  Prius  in 
expectation  of  its  coming  on,  he  must 
apply  for  relief  to  the  Judge  at  Nisi 
Prius,  or  to  the  Court  out  of  which 
the  process  issues,  and  not  to  the 
Court  in  which  the  cause  is.  Pitt  v. 
Evans,  22S 

3.  The  privilege  of  freedom  from 
arrest,  which  is  allowed  to  ambassa- 
dors' servants,  is  the  privilege  not  of 
the  servant  but  of  the  ambassador ; 
and,  if  the  latter  does  not  interfere, 
the  Court  will  not  grant  relief  to  a  de- 
fendant who  has  been  arrested,  unless 
he  shews  a  clear  case  of  service  either 
as  domestic  servant  or  under  a  hiring. 
Fisher  v.  Begrez,  279 

4.  Where  a  defendant  is  discharged 
from  lawful  custody,  he  is  entitled  to 
no  privilege  from  arrest  redeumdo. 
Goodman  v.  London,  504 

PROCHEIN  AMY. 
See  Error,  3. 


REASONABLE  TIME. 


REPLEVIN. 
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PRODUCTION  OF  DOCUMENT. 

See  Costs,  16. 

A  party  who  holds  an  agreement 
of  jvhich  there  is  only  one  part,  is 
bound  to  give  a  copy  to  the  other  side 
without  imposing  any  terms.  An  ap- 
plication for  a  copy  of  an  agreement 
ought  to  be  made  to  a  Judge  at  cham- 
bers, and  not  to  the  full  Court.  Read 
V.  Coleman f  354 

PROHIBITION. 

A  defendant  cited  in  the  Ecclesias- 
tical Court  must  appear  before  he  can 
apply  for  a  prohibition.  Ex  parte 
LaWf  528 

PROSECUTOR, 

The  prosecutor  has  a  right  to  re- 
move his  indictment  at  any  time  be- 
fore trial,  and  the  Court  has  no  juris- 
diction over  the  costs  consequent  on 
exercising  that  right.  Rex  v.  Pa#- 
man,  529 

PROUT  PATET  PER  RECOR- 
DUM  (ALLEGATION  OF). 

See  Evidence,  1. 

PUIS    DARREIN    CONTINU- 
ANCE. 

See  Pleading  Rules,  p,  313 — Re- 
lease, 1. 

PUTTING  OFF  ARGUMENT. 
See  Scire  Facias,  7. 

QUAKER. 

See  Coroner's  Inquisition,  1. 

QUI  TAM. 

See  Stating  Proceedings,  6. 

REASONABLE  TIME. 

See  Indorser  (Action  against) — 
Irregularity,  1 — Nullity,  2. 

The  rule  that  an  application  to  set 
aside  proceedings  for  irregularity  must 
be  made  in  a  reasonable  time  applies 
as  well  to  the  case  of  a  prisoner  as  to 
other  persons.   Primrose  v.  Baddeley^ 

350 


RECORD  (PASSING). 
See  1 8  Reg.  Gen.  H.  4  W.  4  (Prac- 
tice Rules),  308. 

RECOVERIES  AND  FINES. 

See  Reg.  Gen.  M.  4  W.  4,  p.  769— 

H.  4  W.  4.  p.  789. 

RECORD  (NISI  PRIUS). 
See  Form  No.  2,  p.  328. 

REFERENCE. 
See  Lien,  3. 

RELATION. 

See  Execution,  860 — Warrant  of 
Attorney. 

RELEASE. 

1 .  Where  an  action  was  brought  by 
two  of  four  executors,  for  the  balance 
of  an  account,  and  the  other  two  exe- 
cutors released  the  action,  which  re- 
lease was  pleaded  put«  darrein  contin" 
uance,  the  Court  refused  to  set  it 
aside.     Herbert  v.  Piggott,  59ft 

2.  Where  a  release  of  a  witness  has 
been  executed,  and  before  it  is  deli- 
vered to  him,  the  name  of  another 
witness  is  introduced,  and  the  instru- 
ment re-executed,  it  is  not  necessary 
to  have  a  fresh  stamp. 

Qucerey  whether  one  stamp  is  suffi- 
cient on  a  release  of  two  witnesses? 
Spicer  v.  Burgess^  769 

REMOVAL  OF  INDICTMENT. 

See  Prosecutor. 

RENDER. 
See  Bail-Bond,  2,  6 — Bankrupt,  3. 

The  time  for  rendering  a  bank- 
rupt defendant  in  discharge  of  his  bail 
will  not  be  enlarged  in  the  case  of  a 
London  fiat.     Coombs  v.  Dod^      766 

RENT. 
See  Account  Stated,  2, 

REPLEVIN. 
See  Indorsement  (on  Process),  2. 

The  sureties  in  a  replevin-bond  are 
only  liable  for  the  value  of  the  goods 
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seized  and  double  costs;  and  if  that 
value  exceeds  the  amount  of  rent  due, 
they  will  only  be  liable  for  the  rent. 
Hunt  V.  Round,  558 

RESCUE. 
iS^ee  Sheriff's  Return,  1. 

RESIDENCE. 
See  Capias,  2,  8, 4— Summons,  2. 

RETURN  OF  WRIT. 
See  Sheriff,  5. 

RULE. 

See  Attachment,  9 — ^Costs,  1, 22 — 
Rule  to  Plead,  4r--SERTiCE  or 
Rule,  1,  2,  8,  4,  5. 

A  party  upon  whom  the  rule  does 
not  call  is  not  obliged  to  appear  and 
shew  cause,  because  he  is  served  with 
the  rule;  and,  if  he  does,  the  Court 
will  not  give  him  his  costs  of  appearing. 

Where  a  rule  is  enlarged  from  TVt- 
ntty  Term  to  Michaelmas  Term,  affi- 
davits filed  a  week  before  the  latter 
term  are  in  time.    Johnson  v.  Mat" 

riaiU  Si3 

RULE  TO  PLEAD. 

1.  Where  the  declaration  and  rule 
to  plead  were  both  in  vacation,  a 
judgment  signed  in  the  next  term 
without  a  new  rule  to  plead — Held, 
regular.     Mould  v.  Murphy,         54 

2.  Where  a  declaration  is  amended, 
with  liberty  for  the  defendant  to  plead 
de  novo,  and  the  plaintiff  merely  adds 
more  counts  for  the  same  cause  of  ac- 
tion, if  the  old  pleas  apply  to  the  new 
declaration,  the  plaintiff  cannot  sign 
judgment  as  for  want  of  a  plea,  with- 
out a  rule  to  plead,  or  demand  of 
plea.     Fagg  v.  Borsley,  107 

S,  Where  the  declaration  is  deli- 
vered in  the  term,  judgment  may  now 
be  signed  in  the  following  term  for 
want  of  a  plea,  without  giving  a  rule 
to  plead  of  the  term  of  which  the 
judgment  is.     Prycr  v.  Smith,      114 


4.  Rules  to  reply  or  to  plead  any 
subsequent  pleading  must  be  served. 
Pound  V.  Lewis,  744 

RULE  TO  REPLY,  &c. 
See  Rule  to  Plead,  4. 

SCIRE  FACIAS. 

See  Demurrer,  1 — Execution,  5 — 
Prisoner,  d. 

1.  The  set.  fa,  against  bail  need 
not  be  tested  on  the  return  day  of  the 
CO.  so.     Sandlandv.  Claridge,     114 

2.  A  scire  facias  served  upon  bail 
on  the  evening  before  the  return  day: 
— ^eM,  regular.    Lewis  T.Pine,  133 

3.  Proceedings  against  bail  are  ir- 
regular, if  the  defendant  has  procured 
the  ca.  #a.  against  the  principal  to  be 
returned  non  est  inventus^  knowing 
that  the  defendant  is  in  custody  of  the 
sheriff,  although  by  a  different  name. 
^^g*  ▼•  Richardson^  1 5S 

4.  Judgment  cannot  be  signed  on  a 
scL  fa.  against  bail  resident  out  of  the 
county  of  Middlesex,  unless  they  have 
received  notice  of  the  proceedings,  or 
attempts  have  been  made  to  give  such 
a  notice.     Wimall  v.  Cook,  173 

5.  Where  a  sci.  fa.  is  unnecessari- 
ly sued  out,  but  the  defendant's  attor- 
ney, on  his  behalf,  proposes  terms  of 
compromise,  on  which  the  party  for  a 
time  acts,  the  defendant  cannot  after- 
wards object  to  pay  the  costs  of  the 
sci.fa.     Brewster  v.  Meaks,        612 

6.  If  there  is  an  objection  to  pro- 
ceedings in  sci,  fa.,  on  the  ground 
that  the  writ  had  not  lain  a  siiSScient 
number  of  days  in  the  office,  the  de- 
fendant should  not  apply  to  set  aside 
the  writ,  but  the  proceedings  thereon. 
WilUams  v.  Bronm,  749 

7.  While  a  rule  nisi  vftas  pending 
for  a  new  trial  in  an  action  for  invad- 
ing the  plaintiff^s  patent,  the  defen- 
dant sued  out  a  «ct. /a.  for  the  purpose 
of  trying  the  same  right ;  but  the  Cauxt 
would  not  defer  the  discussion  of  the 


SEALING   SUMMONS. 


SERVICE  (OF  PROCESS).  881 


rule  until  a  decision  on  the  set.  fa,   I 
should    be    obtained.     Hatwrth  v. 
Hardcastle,  802 

SEALING  SUMMONS. 

See  Summons,  6,  7. 

SECOND  ACTION. 

See  Costs  of  the  Day,  2 — Gratis 
Rbjoindeb. 

1 .  Where  a  plaintiff  has  been  non- 
proised  in  replevin,  and  he  afterwards 
brings  trespass  for  the  same  cause, 
the  Court  will  set  aside  the  proceed- 
ings in  the  second  action  on  motion. 
Liversedge  v.  Goode^  140 

2.  Where  a  second  action  was 
brought  for  the  same  cause  of  action, 
whilst  a  former  one  was  pending,  the 
Court  discharged  a  rule  for  staying 
the  proceedings  in  the  second  action, 
upon  the  affidavit  of  the  plaintiff  dis- 
claiming the  act  of  his  attorney  in 
bringing  the  first  action.  Souier  v. 
Watts,  268 

SECOND  EXECUTION. 
See  Prisoner,  2. 

SECURITY  FOR  COSTS. 

1 .  Where  a  plaintiff  becomes  bank- 
rupt in  the  middle  of  a  cause,  the  as- 
signees, if  they  proceed  with  the  ac- 
tion, must  give  security  for  all  the 
costs.  The  defendant  may  apply  for 
this  security  at  any  time  before  a  fresh 
step  in  the  cause  is  taken.  Mason  v. 
Polhill,  61 

2.  If  a  plaintiff,  afler  leaving  this 
eountry,  commences  an  action,  he  will 
be  compelled  to  find  security  for  costs. 
Wells  V.  Barton,  160 

8.  The  Court  will  not  compel  a 
plaintiff  in  a  qui  tarn  action  to  give  se- 
curity for  costs,  though  he  is  sworn 
to  be  a  pauper,  and  has  a  very  great 
number  of  actions  by  the  same  attor- 
ney.    Gregory  q.  t.  v.  Elvidge,  259 

4.  Where  security  for  costs  has 
been  given,  the  defendant  will  not  be 


entitled  to  fresh  security  if  the  sure- 
ties become  insolvent.  Jones  v.  /a- 
cohs,  442 

5.  Where  a  plaintiff,  suing  informd 
pauperis,  will  be  absent  from  England 
eighteen  months,  the  Court  will  com- 
pel him  to  give  security  for  costs,  or 
stay  his  proceedings  until  his  return. 
Foss  V.  Wagner,  499 

6.  A  commissioner  of  the  Ionian 
Islands,  filling  his  office  out  of  this 
country,  cannot  be  compelled  to  find 
security  for  costs  when  plaintiff. 
Semhle,  that  the  Court  will  not  take 
judicial  notice  of  the  plaintiff  being  an 
Irish  peer.  Lord  Nugent  v.  Itar" 
court,  578 

7.  If  an  insolvent  debtor  proceeds 
with  an  action  after  executing  his  as- 
signment, although  no  assignees  are 
appointed,  the  Court  will  compel  him 
to  find  security  for  costs.  Doyle  v. 
Anderson,  596 

8.  A  plaintiff  cannot  be  required  to 
give  security  for  costs  unless  it  ap- 
pears that  he  is  gone  abroad  for  more 
than  a  mere  temporary  absence. 
Taylor  v.  Fraser,  622 

9.  Security  for  costs  cannot  be  re- 
quired from  a  peer,  though  residing 
abroad.   EarlFerrarsv,  Robins,   686 

10.  It  is  too  late  to  apply  for  secu- 
rity for  costs  after  judgment  signed. 

Unless  a  previous  application  is 
made,  the  costs  of  the  rule  will 
not  be  allowed.     Bohrs  v.  Sessions, 

710 

SEPARATE  DEFENCES. 
See  Defences  (Separate),    1. 

SERVICE  (OF  PROCESS). 

See  Irrbgulaeitt,  2. 

1  •  Upon  a  motion  to  set  aside  the 
service  of  a  summons,  however  posi- 
tively the  defendant  and  his  witnesses 
may  swear  to  negative  the  personal 
service;  yet,  if  it  is  led  in  doubt  by 
the  affidavits  on  the  other  side,  whe- 
ther there  was  a  sufficient  service  or 


SET-OFF  OF  JUDGMENT. 

«f  cosU,  except  those  of  the  rule  lo 
rescind.     Catk  v.  Cock,  3 

SETTING  ASIDE  PROCEED- 
INGS. 

1.  The  namea  of  two  defendants 
ncre  inserted  in  the  proceaa,  and  after 
appearance  by  the  defendants,  ilie 
plaintiff  declared  againat  them  lepar- 
ately.  The  Court  set  aside  the  du- 
claration  for  irregularity.  Pepper  v, 
fVkaltey,  SSI 

2.  l^he  plaintifT  obtained  a  verdict 
at  the  Spring  Arizes;  the  defendant 
died  on  the  18th  of  April;  custi  were 
taxed  on  the  21st;  final  judgment 
signed  on  the  S2nd,  and  a,fi,fa.  issued 
on  the  same  day,  tested  on  the  1st 
day  of  the  term.  The  Court  refuted 
to  set  aside  the  fi.  fa.  for  the  irregu- 
larity.    Walton  V.  Maikell,         810 

3.  The  plaintiff  issued  two  writ*, 
one  out  of  this  Court,  the  other  out 
of  the  Exchequer.  The  first  waa 
never  served,  on  the  second  the  plain* 
tiff  declared.  The  defendant  pleaded 
lo  the  second  action  another  action 
pending  for  the  same  cause  in  this 
Court.  The  plaintiff  replied  nul  tiel 
record,  and  served  the  defendant  with 
a  rule  to  produce.  The  defendant 
tnade  up  a  roll  from  the  preecipe  on 
the  file  of  this  Court.  The  Court 
directed  it  to  be  cancelled,  with  costs. 
Kirby  V.  Siggert,  S 1 3 

4.  The  defendant  was  detained  on 
a  pluriet  capias  having  a  blank  left 
for  hia  place  of  residence,  aRer  a 
capias  and  aliai  describing  him  as  of 
C.  Streel.  The  Court  set  aside  the 
writ  and  proceedings,  Soberlt  v. 
IVedderbtirne,  Bart.  816 

SET-OFF  OF  COSTS. 
See  Costs,  23— Lien,  2. 

SET-OFF  OF  JUDGMENT. 

See  LitN,  3. 
The  amount  of  a  verdict  recovered 


cannot  be  set  off  against  the  amount 
of  ft  judgment,  /one*  v.  Garrici,  157 

SET-OFF  (PLEA  OF.) 
WItere  the  general  issue  and  the 
Statute  of  Limitations  were  pleaded 
together  with  notice  of  set-off,  it  was 
held,  that,  under  the  2  Geo.  S,  e.  13, 
a  set-ofT  could  not  be  given  in  evi- 
dence, but  that  it  ought  to  have 
been  pleaded.  Duncan  v.  Grant,  683 

SET-OFF  OF  VERDICTS. 

See  Lien,  3. 
Where  two  actions  were  brought 
by  and  against  the  same  parties,  la 
the  first  of  which  the  defendant  ob- 
tained an  award  in  bis  favour,  and  in 
the  other  the  plaintiff  obtained  a  ver* 
diet  with  damages,  the  Court  refused 
to  stay  proceedinga  in  the  first  action 
until  a  motion  for  a  new  trial  in  the 
other  was  disposed  of,  in  order  tlist 
the  damages  and  costs  in  the  action 
might  be  set-off  against  the  costs  of 
tlie  otlier.  Joknton  v.  Lakeman,  646 
SHAM  BAIL. 
See  Ekrob,  1. 
SHAM  PLEADINGS. 
See  Fbivolous  Demubuer,   I,  2 — 

JUOOMBNT  RECOVKBSD. 

Wliere  a  defendant,  two  days  be- 
fore the  end  of  a  term,  demurs  to  ■ 
declaration,  tor  the  purpose  of  gain- 
ing time,  the  Court  will  allow  thd 
demurrer  to  be  set  down  for  argu- 
ment on  the  last  day  of  the  term,  and 
the  defendant  will  not  be  allowed  lo 
withdraw  the  demurrer  and  plead 
the  general  issue.  WiUon  v.  Tucker, 
83 
SHERIFF. 
See    Attachment,   3,    13 — Intek- 

PLEADER  Act,  3S — StATIHO   PitO- 

1,  2,  5— Warbamt,  1. 
The  Court  will  not  try,  on  ulH- 
I,  whether  the  return  made  by 
.■riff  to  a   writ  is    false,    even 


884 


SHERIFF. 


STAMP. 


though  a  strong  case  is  made  out  I 
shewing  fraud  and  collusion,  but  the 
party  roust  resort  to  his  remedy  by 
action.     Goubot  v.  De  Crauy,        86 

2.  Where  a  sberifT  has  taken  only 
one  surety  to  the  bail-bond,  the  Court 
will  set  aside  an  attachment  against 
him  for  not  bringing  in  the  body  on 
payment  of  costs,  at  the  instance  of 
the  bail,  though  it  would  not  do  so 
on  his  own  application.  Rex  v. 
Middlesex  {Sheriff),  1 40 

3.  In  an  action  by  a  landlord 
against  the  sheriff,  the  Court  refused 
to  allow  the  proceeds  of  the  sale  to 
be  paid  into  Court  with  the  costs  of 
the  action,  though  it  was  sworn  that 
the  sale  was  regularly  conducted. 
Groombridge  ▼.  Fletcher,  353 

4.  If  the  sheriff  is  required  by  a 
Judge's  order  to  bring  in  the  body  in 
vacation,  ^d  he  does  not  obey  it  in 
due  time,  but,  before  an  attachment 
is  obtained,  the  defendant  is  rendered, 
the  contempt  b  not  purged,  and  he  is 
still  liable  to  an  attachment.  The 
Court  will,  however,  set  it  aside,  on 
payment  of  costs,  and  not  order  it  to 
stand  as  a  security  where  the  plaintifT 
has  not  lost  a  trial.  Rex  v.  Middle- 
sex {Sheriff),  432 

5.  The  defendant  as  well  as  the 
plaintiff*  may  rule  the  sheriff  to  return 
the  writ.     France  v.  Clarkson,    SH 

6.  Altliough  there  is  strong  reason 
to  believe  that  a  fi*  fa,  had  been 
issued  in  order  to  defraud  the  execu- 
tors of  a  bond  fide  creditor,  and  that 
the  sheriff  is  a  party  to  the  fraud,  the 
Court  will  not  mterfere  summarily  to 
compel  the  sheriff  to  pay  over  the 
proceeds  of  the  levy  to  the  bond  fide 
creditor,  but  the  question  of  fraud 
must  be  tried  by  a  jury.  Barber  v. 
Mitchell,  574 

7.  If  a  sheriff  does  not  indorse  on 
the  capias  the  day  of  its  execution 
pursuant  to  4  Reg.  Gen.  M,  T,  3 
Will*  4,  the  remedy  is,  to  require 
him  to  amend  his  return,  and  make 


compensation  to  the  plaintiff'  for  da-- 
mages  accruing  through  hia  neglect. 
Moore  v.  Thomas,  760 

SHERIFFS  RETURN. 

See  Sheriff,  7. 

Where  a  defendant  has  been  res- 
cued from  a  bailiff*,  the  sheriff  may 
return  the  rescue  as  from  his  bailiff, 
and  not  from  himself.  Gobbey  v. 
Dewes,  747 

SIGNING  SUMMONS. 

See  Summons,  7. 

SIMILITER. 

See  Judge's  Award  ik  Casb  of  a 

Nonsuit,  19,  20,  22. 

SMALL  DEBTOR. 

1.  Upon  a  motion  to  discharge  a 
prisoner  who  has  been  in  custody  twelve 
months  for  a  debt  under  20/.,  the 
Court  has  no  power  to  order  cause  to 
be  shewn  at  chambers. 

Notice  ought  to  be  given  of  such  a 
motion;  otherwise,  only  a  rule  stit 
will  be  granted  in  the  Bret  instance. 
Jones  V.  Fiizaddamsy  1 1 1 

2.  Under  the  48  Geo.  3,  c«  123,  a 
prisoner  is  not  entitled  to  his  dis- 
charge, after  remaining  in  execution 
twelve  months,  if  the  debt  exceeds 
20/.,  although  the  excess  consisu  of 
interest  only,  which  has  accrued  after 
action  brought.    Cooper  v.  BUss,  749 

SPECIAL  CASE. 
See  Award,  5 — 6  Reg.  Gkn.  H.  4 
Will.  4,  p.  305. 
Where  a  special  case  is  reserved, 
the  Court  cannot  turn  the  special  case 
into  a  special  verdict,  unless  there  is 
a  power  expressly  reserved  for  that 
purpose.  Canterbury  {Archb.)  v. 
Robertson,  76 

SPECIAL  JURY. 
See  Judge's  Order,  1. 

SPECIAL  VERDICT. 
See  Special  Case,  1. 

STAMP. 

See  Cognovit,  2 — Release,  2. 


STAYING  PROCEEDINGS. 


SUBP(ENA. 


SS5 


STAYING  PROCEEDINGS. 
See  Attorn£T,  St — Bail-bond,  1 ,  3 
— Costs  op  the  Day,  S — Indorser 
(Action  against),  1 — Second  Ac- 
tion, 2  — Set-opp  op  Verdicts, 
1 — Summons,  6 — Waiter,  4. 

1 .  An  action  having  been  brought 
against  an  attorney  for  negh'gence,  in 
which  action  the  jury  gave  a  verdict 
for  the  plaintiff,  finding  also  that  the 
attorney  had  been  guilty  of  gross 
negligence,  and  then  the  attorney 
brought  an  action  for  his  bill  of  costs, 
the  Court  refused  to  interfere  to  stay 
proceedings  in  the  latter  action. 
Smith  V.  RoU,  62 

2.  In  an  action  against  the  sheriff, 
by  assignees  of  a  bankrupt,  for  seiz- 
ing and  selling  the  bankrupt's  goods, 
the  Court  will  not  interfere  in  a  sum- 
mary way  to  stay  proceedings,  on  the 
sheriff's  paying  into  Court  the  sum 
for  which  they  sold,  or  restoring  them 
in  specie,  if  there  is  a  dispute  about 
the  value  of  the  goods,  or  if  it  appears 
that  even  on  restoring  the  goods  the 
parties  would  not  be  put  into  as  good 
a  situation  as  they  were  in  before, 
especially  if  the  sheriff  might  have 
applied  to  the  Court  under  the  Inter- 
pleader Act.     Gibton  V.  Humphrey^ 

68 

3.  The  Court  will  not  stay  pro- 
ceedings in  an  action  for  a  debt, 
though  it  clearly  appears  by  affidavit 
that  there  is  no  debt  due.  Smith  v. 
Curtis,  223 

4.  If  the  plaintiff  indorses  on  the 
writ  a  larger  debt  than  is  due,  by 
which  the  defend&nt  is  misled,  and 
prevented  from  settling  the  action, 
the  Court  will  stay  the  proceedings, 
on  payment  of  the  real  debt,  with 
the  costs  of  the  writ  only ;  but  the 
application  must  be  made  promptly 
afler  the  particulars  are  delivered. 
EUiston  V.  Robinson,  241 

5.  In  an  action  against  aiilieriff  for  a 
false  return,  and  for  an  excessive  levy, 
and  for  not  paying  over  the  residue. 


the  Court  refused  to  allow  the  sheriff 
to  pay  money  into  Court,  with  costs, 
though  it  appeared  that  the  sheriff 
had  by  mistake  retained  money  to  pay 
duty  to  the  Crown,  but  which  was 
subsequently  discovered  to  have  been 
paid,  and  had  also  made  charges  for 
possession,  and  other  charges  usually 
made,  but  in  strictness  not  allowable. 
fVoodgaie  v.  Baldock,    .  256 

6.  One  partner  may  use  the  names 
of  his  copartners  in  legal  proceedings, 
and  they  cannot  stay  proceedings; 
but  the  partners  who  object  have  a 
right  to  be  indemnified  against  the 
costs.     Whitehead  v.  Hughes,      258 

7.  Where  an  action  was  brought 
in  the  name  of  husband  and  wife, 
without  the  authority  of  the  husband, 
the  Court,  on  application,  ordered 
proceedings  to  be  stayed  until  an  in- 
demnity was  given  to  the  husband. 
Morgan  v.  Thomas^  38jS 

8.  A  motion  to  stay  proceedings  in 
a  second  ejectment  till  the  costs  of  a 
former  one  had  been  paid: — Held,  to 
be  in  time,  though  a  term  had  elapsed 
since  the  action  was  commenced  and 
notice  of  trial  had  been  given.  Doe 
d.  Green  v.  Packer,  373 

9.  A  summons  to  plead  several 
matters  is  a  stay  of  proceedings,  if  it 
is  returnable  at  the  time  the  Judg- 
ment Office  opens  on  the  day  after 
the  time  for  pleading  expires.  Wells 
V.  Secret,  447 

10.  In  the  King's  Bench  a  rule  nisi 
for  setting  aside  proceedings  for  irre- 
gularity may  be  drawn  up  with  a  stay 
of  proceedings,  although  notice  of 
motion  has  not  been  given.  Stratton 
V.  Regan,  585 

STRIKING  NAME  OUT  OF 
DECLARATION. 

See  Trustee,  2. 

SUBPCENA. 

See  Attachment,  5. 
A   subpcena  duces  tecum  without 
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S86  SUMMARY  JURISDICTION. 


SUPERSEDEAS. 


•being  ad  testificandum  also,  held 
good ;  and  the  party  is  boiind  to  obey 
u,  by  producing  the  document,  and  is 
not  thereby  made  a  witness.  Evans 
r,  Moseley,  364 

SUMMARY  JURISDICTION. 

See  Attorney,  6,  8,  15,  16,  18,  S3, 
24, 96,  Z9 — Attorney  and  Agent, 
I,  3 — Sheriff,  6. 

SUMMONS. 

See  Appearance,  1 — Declaration, 
2 — Service  op  Process,  1 — Stay- 
ing Proceedings,9 — Variance,  3. 

1 .  Where  the  plaintiff  took  an  as- 
signment of  the  bail-bond  on  the 
11th,  and  issued  a  writ  against  the 
bail  on  the  same  day,  the  bail-bond 
not  being  forfeited  till  the  1 1th,  but 
the  writ  against  the  bail  was  not  serv- 
ed till  the  1 1th — the  Court  set  aside 
the  proceedings  on  the  bail-bond  as 
having  been  commenced  too  early; 
for  the  summons  is  now  the  com- 
mencement of  the  action,  and  that  is 
reckoned  from  the  time  the  writ  is 
sued  out,  and  not  when  it  is  served. 

The  rules  of  Court  issued  before 
the  Uniformity  of  Process  Act  pass- 
ed, do  not  apply  to  proceedings  under 
that  act.     AUton  v.  Underhtll^       26 

2.  Where  there  are  several  defen- 
dants, the  word  '*you"  in  the  no- 
tice in  a  summons,  that  the  plaintiff 
may  enter  an  appearance  for  the  de- 
fendants if  they  do  not  appear,  is  to 
be  construed  distributively. 

On  a  summons,  the  name  of  the 
attorney  suing  it  out  is  sufficiently 
stated  by  indorsing  the  name  of  the 
firm  to  wlifch  he  belongs. 

The  residence  of  an  attorney  is 
sufficiently  described  by  the  indorse- 
ment, **  Grojft  Inn,  London,^  Engle- 
heart  v.  Eyre,  145 

3.  The  omission  of  the  name  of 
the  chief  clerk  of  the  King*s  Bench, 
on  a  writ  of  summons,  is  not  an  ir- 
regularity.    IVilson  V.  Joy,  182 


4.  "Liber*  is  a  sufficient  descrip- 
tion of  the  form  of  action  in  a  writ  of 
summons.     Pell  v.  Jackson,         445 

5.  "  Slander"  is  a  sufficient  de- 
scription of  the  form  of  action  in  a 
writ  of  summons.     Davies  v.  Parker, 

537 

6.  The  name  of  one  county  being 
substituted  for  another  in  a  writ  of 
siunmons  without  reseating,  the  pro* 
ceedings  were  set  aside  without  costs, 
although  the  defendant  had  obtained 
an  order  to  stay  proceedings  on  pay- 
ment of  debt  and  costs.  Siggers  v. 
Sansom,  745 

7.  The  filacer  need  not  sign  a  writ 
of  summons,  if  the  seal  of  the  Court 
is  impressed  upon  it.  Burt  v.  Jack- 
«m,  747 

SUNDAY. 
See  Notice  of  Trial,  1. 

SUPERSEDEAS. 

See  Error,  4 — Prisoner,  S — ^ 
Reg.  Gen.  H.  T.  4  Will.  4, 
(Practice  Rules),  p,  306. 

1.  If  a  defendant  is  allowed  to 
remain  in  custody  two  terms  after 
judgment,  without  being  charged  in 
execution,  he  thereby  becomes  super- 
sedeable,  and  the  plaintiff  cannot 
charge  him  in  execution,  but  must 
first  bring  an  action  on  the  judgment, 
and  the  defendant  can  then  be  taken 
on  a  ca,  sa,  issued  in  the  second 
action.     Melton  v.  Hewitt,  71 

2.  Where  a  prisoner  petitioned  the 
Insolvent  Court  to  be  discharged, 
but  took  no  further  steps,  either  by 
filing  his  schedule  within  fourteen 
duys,  or  giving  notice  to  the  plaintiff, 
and  the  plaintiff  did  not  declare 
against  him  within  two  terms : — Held, 
that  be  was  not  entitled  to  be  dis- 
charged out  of  custody.  Alolyneux 
V.  Browne,  8i 

3.  If  a  plaintiff  gives  notice  of 
trial,  and  sets  down  his  cause  in  the 
third  term  inclusive  after  declaration, 
he  has  complied  sufficiently  with  1 


SUPERSEDEAS 


TAXATION. 


887 


Reg.  Gen,  H.  2  mil.  4,  s.  85,  and 
tlie  defendant  is  not  supersedeable. 
Myers,  Knt.,  v.  Cooper^  423 

4.  If  a  trial  takes  place  in  vaca- 
tion, and  the  defendant  surrenders 
after  it,  and  before  the  following 
term,  he  ought  to  be  charged  in  exe- 
cution in  that  term,  or  he  will  be 
supersedeable  under  1  Reg.  Gen.  H, 
T.  2  Will.  4,  s.  85.  Borer  v.  Baker, 
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TAXATION. 

See  Arbitration,  1 — Attachment* 
8  —  Attorney,  1  —  Attorney's 
Bill,  2 — Attorney  and  Client, 
1 — Costs,  7 — Directions  to  Tax- 
ing Officers,  p.  489 — Master's 
Directions,  1 ,  2,  3,  4,  5 — Misno- 
mer, 1 — 17  Reo.  Gen.  H.  T.  4 
Will.  4,  p.  308. 

1.  Affidavits  used  before  the  Mas- 
ter on  the  taxation  of  costs  cannot  be 
read  on  shewing  cause  against  a  rule 
for  reviewing  the  taxation,  unless 
they  are  referred  to  in  the  rule;  a 
notice  that  they  will  be  used  is  not 
sufficient.     Cliffe  v.  Prosser,         21 

2.  A  client  took  out  a  summons  to 
tax  an  attorney's  bill,  but  the  attorney 
having  become  bankrupt,  the  Judge 
refused  to  make  an  order  for  that 
purpose:  the  assignees  then  com- 
menced an  action,  and  the  defendant 
having  obtained  an  order  to  tax  on 
the  usual  terms  of  paying  the  debt 
and  costs,  the  Master  took  off  more 
than  a  sixth  on  taxation,  but  allowed 
to  the  plaintiff  the  costs  of  taxation : 
however,  the  Court  ordered  the  Mas- 
ter to  review  the  taxation  by  disal- 
lowing the  costs.  Feat  her  stanehaugh 
V.  Reece,  SO 

3.  No  objections  to  the  Master's 
taxation  can  be  entertained  unless 
they  are  specified  in  the  affidavit  or 
rule.     A  liven  v.  Furnivalf  49 

4.  Where,  by  the  practice  of  tlic 
Courts,  costs  need  not  be  taxed,  it  is 
unnecessary  to  give  the  notice  re- 


quired by   12  Reg.   Gen.   T.  T.  1 
Will.  4.     Griffiths  v.  Liversedge,  US 

5.  Although  the  Master,  on  taxa- 
tion, has  not  jurisdiction  to  determine 
whether  acts  done  by  the  attorney 
were  useful,  he  may  determine  what 
were  necessary.    Heald  v.  Hall,  163 

6.  Where  an  attorney  brings  an  ac- 
tion to  recover  the  amount  of  his  bill, 
and  after  action  brought  his  bill  is 
taxed,  he  is  not  bound  to  pay  the 
costs  of  taxation,  unless  it  appears 
that  the  action  was  brought  to  avoid 
those  costs.     Toomer  v.  Fuller,    195 

7.  Several  persons  having  agreed 
to  share  with  a  plaintiff  the  expenses 
of  an  action,  and  he,  having  paid  the 
attorney's  bill,  brought  an  action  for 
contribution  against  one  of  those  per- 
sons, the  Court,  on  his  application, 
ordered  the  attorney's  bill  to  be  taxed, 
though  it  had  been  paid,  and  the  de- 
fendant in  this  action  had  paid  his  full 
share  of  the  money  into  Court.  Gro^ 
vet  V.  Heath,  %S5 

8.  If,  by  an  alteration  in  the  9tate 
of  the  pleadings,  afW  notice  of  trials 
certain  witnesses  are  unnecessary, 
the  party  who  subpoenaed  them  must 
make  reasonable  efforts  to  prevent 
their  attendance,  or  their  expenses 
will  not  be  allowed  on  taxation.  AlU 
port  V.  Baldwin,  599 

9.  Where  an  action  was  brought 
to  recover  an  attorney's  bill  of  costs  for 
several  distinct  businesses,  as  to  some 
part  of  which  the  client  disputed  his 
liability  on  account  of  the  negligence 
of  the  attorney,  but  the  other  part 
was  not  disputed;  the  Court  refused 
to  order  the  Master  to  tax  the  dis- 
puted part  of  the  bill  separately  from 
the  rest,  a  Judge's  order  to  tax  hav- 
ing been  before  obtained  on  the  usual 
terms.     Jones  v.  Roberts,  656 

10.  A  motion  to  review  the  Mas- 
ter's taxation  must  be  supported  by 
an  affidavit  that  the  Master  has  made 
his  allocaiur.     Cleaver  v.  Hargrave, 
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TENDER. 


UNIFORMITY  OF  PROCESS  ACT. 


TENDER. 

See  Patmbnt  into  Court,  4. 

The  defendant  cannot  transfer 
money  deposited  in  Court  in  lieu  of 
ImuI  to  a  payment  under  a  plea  of 
tender.     Stultz  r.  Heneage,        806 

TESTE  OF  WRIT. 

1.  If  a  defendant  dies  in  execu- 
tion, a  Ji,  fa.  tested  and  returnable 
while  he  was  alive  and  in  execution, 
and  returned  by  the  plaintiflTs  attor- 
ney, will  support  a  testatum  issued 
under  the  21  Jac.  1,  c.  24,  s.  2,  into 
a  foreign  county.  Farncambe  v. 
Kent,  464 

2.  A  ^.  fa.  on  a  judgment  signed 
after  a  defi^ndant*s  death,  in  vacation, 
may  be  tested  on  the  last  day  of  the 
preceding  terra,  notwithstanding  the 
S  &  4  Will.  4,  c.  67,  s.  2.  Brochtr 
V.  Pmd^  472 

3.  If  a  CO.  sa.  is  tested  of  a  term 
'    previous  to  the  judgment,  or  when 

issued  under  the  statute  1  WilL  4,  c. 
7,  s.  13,  if  not  tested  on  the  day  it 
issues,  it  is  irregular,  but  the  Court 
will  permit  the  teste  to  be  amended 
(on  payment  of  costs)  even  as  against 
the  bail.  Englehart  v.  Dunbar,    202 

TIME. 

See  Notice  of  Trial,  1,  4— Sum- 
mons, 1. 
An  order  for  seven  days'  time  to 
plead  was  obtained  on  May  15th; 
on  the  22nd,  pleas  were  delivered, 
but  irregular  in  several  respects,  and, 
on  the  evening  of  that  day,  the  plain- 
tiff signed  judgment  as  for  want  of  a 
plea ;  the  Court  set  aside  the  judg- 
ment as  having  been  signed  too  early. 
Pepperell  v.  Surrell,  674 

TIME  FOR  PLEADING. 

Where  three  months'  time  to  plead 
are  given  generally,  they  are  to  be 
reckoned  by  lunar  months,  and  not 
calendar   months.     Soper  v.  Curtis, 

237 


TRIAL  BY  PROVISO. 

See  JuDOMBNT  AS  IN  Casb  or  A  NoK« 
surr,  13,  24. 

TRUSTEE. 
See  Production  of  Documents,  I. 

1.  If  there  is  a  dispute  as  to  the 
inheritance,  the  Court  wiU  not  com- 
pel the  trustee  of  an  outstanding  term 
attending  the  inheritance  to  lend  his 
name  to  either  party  in  an  action  of 
ejectment.     Doe  d.  Prosser  y.  King, 

580 

2.  If  a  creditor  becomes  trustee 
under  a  composition  deed«  but  does 
not  execute  it,  and  an  action  is  brought 
in  his  name  and  that  of  another  trus- 
tee widiout  his  consent,  unless  there 
is  a  suggestion  of  fraud,  the  Court 
will  not  strike  his  name  out  of  the 
declaration.   Emery  v.  MuckUm,  735 

UNAUTHORIZED  ACTION. 
See  Stating  PftOCRSDnros,  7. 

UNDEFENDED  CAUSE. 

See  New  Trial,  S. 

UNDER-SHERIFF. 
See  Writ  of  Trial,  8. 

UNIFORMITY  OF  PROCESS 

ACT. 

See  Capias — Continuance  of  Pro- 
cess, 1 — Demand  of  Plea,  1 — 
Detainer — Impablancs»  1 — Li- 
mitation of  Actions^  1 — Member 
OF  Parliament,  1  —  Prisoner, 
4 — Summons — Venue,  10. 

1.  Since  the  new  Process  Act,  the 
Court  having  no  jurisdiction  by  biU, 
it  is  demurrable  to  state  that  the 
plaintiff  commenced  bis  suit  by  bill. 
Darling  v.  Gumey,  101 

2.  A  defendant  must  justify  as  well 
as  put  in  bail  in  vacation,  according 
to  the  2  WiU.  4,  c.  39,  s.  1 1,  though 


UNIFORMITY  OF  PROCESS  ACT, 


VENUE. 
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he  is  arrested  between  the  10th  of 
August  and  the  24th  of  October. 
The  King  v.  The  Sheriff  of  MiddU- 
seXy  2b6 

3,  Since  the  Uniformity  of  Pro- 
cess Act,  an  attorney  sued  with  an 
unprivileged  person  does  not  lose  his 
own  privilege,  and  cannot  be  arrested. 
Keep  V.  Biggs f  278 

VACANT  POSSESSION. 

See  Ejectment,  10,  15,  25. 

The  usual  entry  in  cases  of  vacant 
possession  will  in  certain  cases  be 
dispensed  with.    Doe  d.  Frith  v.  /2o«, 

481 

VACATION. 

See  Judge's  Order,  1 — Laches,  2 
— Rule  to  plead,  I — Sheriff, 
4— Teste  of  Writ,  2 — Unifor- 
mity OF  Process  Act,  2. 

VARIANCE. 
See  Capias,  1,  5,  13 — Demurrer^S. 

1.  Though  the  particulars  of  de- 
mand vary  from  the  evidence  which 
the  plaintiff*  adduces,  yet,  if  the  de- 
fendant appears  and  defends,  and  is 
not  misled  by  them,  the  variance  is 
no  ground  for  nonsuiting  the  plain- 
tiff*.    Greeny.  Clarkf  18 

2.  Where  the  writ  was  in  trespass, 
and  the  declaration  trespass  on  the 
case,  the  Court  set  aside  the  declara- 
tion for  irregularity.  Thompson  v. 
Dicas,  93 

3.  Wliere  the  writ  is  irregular,  as 
being  in  **  trespass,"  and  yet  claimmg 
a  debt,  and  the  defendant  neglects  to 
move  to  set  it  aside  within  proper  time, 
yet,  if  it  is  followed  by  a  declaration 
varying  from  the  writ,  as  in  assumpsit^ 
the  Court  will  set  aside  both  declara- 
tion and  writ.     Edwards  v.  Dignam, 

240 

4.  Upoi^  the  trial  of  an  issue,  in  an 
action  of  debt  on  bond  before  the 
slieriff*,  under  the  Writ  of  Trial  Act, 


a  variance  appeared  between  the  bond 
as  stated  in  tlie  declaration  and  the 
bond  produced  in  evidence:  the 
penalty  in  one  being  260/.,  and  the 
penalty  in  the  other  200/. ;  but  the 
sheriff*  refused  to  nonsuit,  and  the 
plaintiff*obtained  a  verdict :  the  Court, 
however,  refused  a  rule  for  a  new 
trial,  on  the  ground  of  the  variance, 
though  no  amendment  had  been  made, 
nor  the  facts  found  specially,  as  di- 
rected by  the  24th  section.  Hill  v. 
Salter,  580 

5.  A  writ  being  general  and  the 
declaration  special,  held  to  be  no 
ground  for  setting  them  aside  as  ir- 
regular. 

Where  two  of  three  parties  to  a 
bail-bond  were  sued  jointly,  held  to 
be  no  irregularity.  Knowles  v.  John^ 
son,  653 

VENUE. 

See  8  Rbo.  Gbn.  H.  T.  4  Will.  4^ 
(Pleading  Rules),  p.  318. 

1  •  Afler  time  to  plead  on  the  maal 
terms,  the  Court  will  not  allow  the 
venue  to  be  changed,  except  on  spedal 
grounds.  Merely  swearing  that  the 
cause  of  action  arose,  and  the  wit- 
nesses live  in  another  county,  is  not 
sufficient.     Tonks  v.  Fisher,  M 

2.  When,  on  account  of  political 
excitement  and  other  circumstances, 
a  fair  trial  cannot  be  had  in  the  county 
where  the  venue  is  laid,  the  defen- 
dant can  change  the  venue  without 
paying  costs,  for  they  are  properlj 
costs  in  the  cause.     Letsis  v.  Morris, 

3.  Where  the  plaintiff*  declared 
upon  a  written  contract  to  repay 
money  borrowed^  and  to  secure  it  by 
a  mortgage  and  a  deposit  of  deeds, 
but  it  was  not  stamped,  the  Court 
allowed  the  defendant  to  change  the 
venue.     Slade  v.  Trewe,  65 

4.  The  venue  may  be  changed  after 
plea,  where,  on  account  of  the  wit- 
nesses residing  in  a  different  county 
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from  that  in  which  the  venue  is  laid, 
k  will  be  more  convenient  to  try  it  in 
the  former  county. 

The  costs  of  the  rule,  which  was 
opposed  by  the  plaintiff,  were  ordered 
to  be  costs  in  the  cause.  If  the  rule 
had  not  been  opposed,  the  defendant 
would  have  had  to  pay  them.  Cot' 
terUly.  Dixon,  llSt 

5.  The  Court  will  waive  the  strict 
rule  as  to  change  of  venue  in  favour 
of  liberty.     Key$  v.  Smith,  2 1 0 

6.  It  is  not  of  itself  a  sufficient  ob-> 
jection  to  an  affidavit  for  changing 
the  venue,  that  it  is  made  by  the 
attorney  in  the  cause,  and  not  by  the 
defendant;  but,  semble,  that,  if  de- 
fendant is  in  the  country,  it  ought  to 
be  made  by  him.    Biddell  v.  Smith, 

219 
'7.  In  an  action  on  a  bill  of  ex- 
change, the  defendant  is  too  late  to 
change  the  venue  af^er  an  order  for 
time  on  the  usual  terms  and  an  under- 
taking to  try  at  the  Sittings,  tliough 
it  is  sworn  that  all  the  witnesses  reside 
in  the  county  to  which  the  venue  is 
required  to  be  moved.  Haythom  v. 
Bush,  240 

8.  In  an  action  on  a  deed,  the 
venue  may  be  changed  under  special 
circumstances,  though  an  undertaking 
to  try  at  the  Sittings  has  been  given ; 
and  an  affidavit  shewing  that  there 
was  a  good  defence  on  the  merits  was 
held  equivalent  to  a  positive  affidavit 
that  there  was  such  a  defence.  John* 
9cn  V.  Nevison,  260 

9.  The  venue  cannot  be  changed 
in  an  indictment  for  conspiracy,  until 
issue  is  joined.     Rex  v.  Forbes,   440 

10.  An  attorney  is  entitled  to  re- 
tain his  venue  in  Middlesex,  notwith- 
standing the  Uniformity  of  Process 
Act,  and  his  not  having  entered  his 
certificate.    Partington  v.  Woodcock, 

550 

11.  If  a  defendant  moves  to  change 
the  venue  as  of  right,  it  is  not  suffi- 
cient to  swear  that  the  cause  of  action 


did  not  arise  in  the  county  stated  in 
the  declaration,  and  that  it  will  be  in- . 
convenient  for  him  to  try  there.  He  must 
make  the  ordinary  affidavit,  shewing 
in  which  county  the  cause  of  action 
did  arise.     Palmer  v.  Terry,        566 

12.  In  an  action  for  a  libel  publish- 
ed in  a  country  local  newspaper,  the 
Court  allowed  the  venue  to  be  diarged. 
upon  a  special  affidavit.     Rohson  v. 
BlackneU,  645 

13.  It  is  not  a  ground  of  special 
demurrer  that  a  venue  is  inserted  in 
a  pleading,  contrary  to  the  late  rules 
in  pleading.     Harper  v.   Cftumneys, 

680 

14.  In  covenant  on  a  farming 
lease  of  land  in  Essex,  for  breaches  of 
covenants  relating  to  the  cultivation 
of  the  land,  the  Court  refused  to  al- 
low the  venue  to  be  changed  from 
Middlesex  to  Essex  before  plea  plead- 
ed.    Bohrs  V.  Sessions,  699 

1 5 .  The  affidavit  whereon  to  change 
the  venue,  must  not  only  state  that  tbe 
cause  of  action  arose  in  the  county  to 
which  the  removal  is  prayed,  but  also 
that  it  did  not  arise  elsewhere.  Jones 
V.  Pearce,  54 

VERDICT. 

See  Costs,  7 — Notice  of  Trial,  3 
— Setting  off  Judgments,  1 — 
Writ  of  Trial,  3. 

VEXATIOUS  PROCEEDINGS. 

See  Second  Action,  1. 

VOLUNTARY  PAYMENT. 

See  Setting  Aside  Proceedings  (for 
Irregularity),  2. 

WAIVER. 

See  Affidavit,  11,  12 — Affidavit 
OF  Debt,  10  —  Attorney,  9 — 
Prisoner,  S — Taxation,  3— Va- 
riance, 1. 

1 .  There  can  be  no  waiver  unless 
with  a  knowledge  of  the  irregularity. 
Cox  V.  Tullock,  47 
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2.  A  defendant,  by  consenting  to 
withdraw  a  juror,  waives  any  supposed 
riglit  he  may  have  to  claim  his  costs 
from  the  attorney  for  the  plaintifT,  on 
the  ground  of  the  action  being  brought 
without  consent  of  the  latter.  Ilam^ 
mond  V.  Thorpe,  721 

3.  If  a  party  taxes  the  bill  of  an  at- 
torney for  costs  due  from  a  third  per- 
son and  pays  that  bill,  he  cannot  after- 
wards recover  the  amount  without 
shewing  the  payment  to  have  been 
made  through  ignorance  or  fraud; 
and  if  an  action  be  brought,  the  court 
will  stay  proceedings.  Kendall  v. 
Allen,  788 

4.  Where  the  attornies  of  two  par- 
ties agree  to  be  bound  by  the  judg- 
ment of  the  court,  on  demurrer  neither 
party  can  bring  a  writ  of  error  to  that 
judgment.    Brown  v.  Lord  Granville, 

796 
WARRANT. 

It  is  not  necessary  that  the  sherifT's 
warrant  issued  upon  a  capias  should 
specify  the  court  out  of  which  the 
process  issues.  Astleyv.Goodjer,  619 

WARRANT  OF  ATTORNEY. 

See  Execution,  2 — 4  Reg.  Gen.  H. 
T.  4  W.  4,  (Pleading  Rules),|}.  3 1 4. 

1.  Where  a  defendant  is  resident 
in  the  West  Indies,  a  judgment  may 
be  signed  against  him  on  a  warrant 
of  attorney,  if  seen  alive  four  months 
before.     Fursey  v  Pilkington,       452 

2.  Where  the  attesting  witness  to  a 
warrant  of  attorney  is  the  clerk  of  the 
attorney  preparing  it,  the  want  of  his 
affidavit,  on  signing  judgment,  is  suffi- 
ciently supplied  by  that  of  his  master 
verifying  the  handwriting  of  his  clerk 
and  of  the  defendant,  and  stating  that 
the  former  has  absconded  and  cannot 
be  found.     Young  \.  Showier,      55Q 

3.  Where  a  warrant  of  attorney  re- 
fers to  the  plaintiff,  "  his  executors  and 
administrators,"  but  the  affidavit  of 
execution  makes  no  mention  of  "  ex- 
ccuiors  or  administrators,"  the  court 
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will  not  allow  judgment  to  be  entered 
up.     Baldwin  v.  Atkins,  591 

4.  Where  an  attesting  witness  to  an 
old  warrant  of  attorney  is  abroad, 
his  affidavit  need  not  be  produced. 
Taylor  v.  Leighton,  746 

5.  It  is  necessary  to  obtain  leave 
of  the  court  to  enter  up  judgment 
against  husband  and  wife  on  a  warrant 
of  attorney  executed  by  the  wife  dum 
sola.     Staples  v.  Purser,  764 

WELSH  ATTORNEY. 

An  attorney  of  the  Court  of  Great 
Sessions  in  Wales,  who  had  once  been 
in  practice,  but  bad  discontinued  prac- 
tising for  more  than  six  months  before 
the  passing  of  the  1 1  Geo,  4  &  1  Will, 
4,c.  70,  was  held  not  to  be  entitled 
to  be  admitted  under  that  act.  Ex 
parte  Garratt,  371 

WITNESS. 

See  €ROss-ExAMiNATiof^,  1 — Mas- 
ter's Discretion,  5 — Privilege 
FROM  Arrest,  2 — Release,  2 — 
Taxation,  8. 

1 .  The  court  of  Exchequer  has  the 
same  power  as  the  court  of  King*s 
Bench,  since  the  13  G,  3,  c.  63,  s. 
44,  to  issue  a  mandamus  or  a  com- 
mission for  the  examination  of  wit- 
nesses abroad.  Savage  v.  Binny,  643 

2.  Where  it  is  sworn  that  a  witness 
is  in  a  precarious  state  of  healtli,  and 
cannot  attend  the  trial  with  safety,  he 
may  be  examined  before  the  officer 
of  the  court.     Pond  v.  Dimes,      730 

WITNESS  (ABSENCE  OF). 
See  Costs,  5. 

WRIT. 

See  Commencement  of  Action,  1  — 
Declaration,  3, — Sheriff,  5. 

WRIT  OF  RIGHT. 

Where  a  writ  of  right  is  brought 
to  recover  land  which  has  been  the 
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■ubject  of  an  unsucceMfiil  action  of 
ejectment,  the  court  will  not  stay  the 
proceedings  in  the  writ  of  right,  until 
the  coats  of  the  ejectment  are  paid. 
Btmyear  v.  Bonyear,  206 

WRIT  OF  TRIAL. 

Ste  Form  (Pleadiko  Rulbs),  p.  S30 

— IiiDoasEiiBirT  or  VKanicroM,;). 

331 — IttDOBSSMEHT     0!     NoKSUIT 

ON,  p.  331 — JunoMEifT  (Fokm),  p. 

SSI  — 19   Reo.   Gen.   H.  T.    4 

W.  4,(Prac.Rdi,es).P-308— Va- 

UAKCK,  4. 

1 .  The  act  authorizing  the  sberiS'to 
try  iftiues  where  the  deht  or  deraand 
does  not  exceed  iOl.  applies  only  to 
debts  and  pecuniary  demands,  and  not 
to  torts. 

SetnbU,  that  the  sheriff  or  his  de- 
puty has  the  power  to  noniuit.  IVat- 
«(Ni  V.  Abbott,  SI5 

i.  The  defendant  may  move  for 


tried  before  the  sheriff,  aa  where  it 
comes  on  at  the  Sittings ;  but  it  is 
too  soon  to  move  in  the  same  term  in 
which  the  default  is,  and  where  it 
does  not  appear  that  the  notice  of  trial 
was  countermanded.  BeglHe  v.  Greif 
ville,  S38 

5.  Where  an  action  is  tried  before 
the  sheriff,  under  the  Writ  of  Trial 
Act,  and  the  jury  give  301.  for  the 
debt, and  lOr,  ibr  interest, Ktnfiie,  that 
theverdictisbadjFuoadthelOf.  Bur- 
leigh V.  Kingdom,  351 

4.  Motionsfor  new  trials  under  the 
Writ  of  Trial  Act  can  only  be  made 
on  an  affidavit  of  the  facta,  or  on  the 
u ndetr sheriff 'b  notes,  verified  by  afH- 
davit;  and  the  Court  will  not  pay 
the  same  regard  to  the  notes  of  the 
under-sheriff  as  they  do  to  a  Judge's 
noteiof  atrial.  Johnton  y.  IVelU,  S52 

6.  A  defendant  may  obtain  judg- 
ment as  io  case  of  a  nonsuit  where  no- 
tice of  trial  has  been  given  before  the 
sheriff,  pursuant  to  3  &  4  WUl.  4, 
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G.  42,  s.  17.       WalU  v.  Redmat/ne, 
508 

6.  If  a  plaintiff  does  not  proceed 
within  two  terms  af^  issue  is  joined, 
which  iBBue  is  directed  to  be  tried  be- 
fore  the  sheriff  under  the  3  &  4 
WiU.  4,  c.  42,  s.  17,  thedefnidant  is 
entitled  to  judgment  as  in  case  of  a 
nonsuit,  as  in  ordinary  cases.  Hor- 
mod  V.  Robertt,  534 

7.  Where  a  plaintiff  obtains  an  or- 
der under  the  3  &  4  WiU.  4,  c  42,  a. 
1 7,  for  the  trial  of  an  issue  before  the 
sheriff,  the  Court  will  compel  him  to 
proceed  within  a  reasonable  time, 
AfW&M  V.  Bishop,  SS7 

8.  If  an  under-sheriff  refuses  to 
transmit  his  notes  taken  on  the  trial 
of  an  issue,  the  Court  will  compel  him 
to  pay  the  costs  consequent  on  his  re- 
fusal.    Afetcat/v.  Party,  589 

9.  The  provisions  of  the  I  ffUi.  4, 
c.  7,  ss.  2,  4,  being  extended  to  pro- 
ceedings before  the  sheriff  under  the 
S  &  4  ffiU.  4,  c.  43,  B.  1 7,  the  Court 
w31,  in  the  next  term,  entertain  s 
motion  to  vacate  and  arrest  a  judg- 
ment sigited  in  vacation.  Pyke  v. 
Glen^nning,  611 

10.  The  rule  which  forbids  a  mo- 
tion fur  a  new  trial  where  the  amount 
is  under  201.,  except  for  misdirection 
of  the  Judge,  does  not  apply  to  trials 
before  the  sheriff,  under  the  3  &  i 
WiU.  4,c.  42,  s.  17. 

The  ^sence  of  a  witness  is  no 
ground  for  a  new  trial,  application 
ought  to  be  made  to  postpone  the 
trial.     EdmartU  v.  Dignara,         642 

11.  On  moving  for  a  new  trial  un- 
der the  3  &  4  mU.  4,  c.  42,  s.  17, 
(the  Writ  of  Trial  Act),  the  proper 
course  is  to  have  the  notes  of  the  pre- 
siding officer  verified  by  alBdarit, 
withoutaffidavitsof  the  facts.  Grtdnge 
V.  Shoppt,  644 

12.  The  Court  will  allow  further 
time  to  make  a  motion  for  a  new 
trial,   if  the  uoder-sberiff  does  not 
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furnish  his  notes  of  the  trial  in  pro- 
per   time.        Thomas  v.   Edwards^ 

13.  Upon  a  trial  under  the  3  &  4 
Will.  4,  c.  42,  the  plaintiff,  having 
obtained  a  verdict,  got  his  costs  taxed, 
and  signed  judgment  on  the  same 
day: — Held^  upon  the  construction 
of  section  18,  that  the  judgment 
was  regular.     NicholU  v.  Chambers^ 

693 

14.  It  seems  that  issues  tried  be- 
fore the  sheriff  are  within  the  rule 
adopted    by  the  Courts,  where  the 


verdict  is  for  less  than  20/.     Hen' 
ning  V.  Samuel,  766 

15.  A  writ  of  trial  should  be  di- 
rected to  the  "Judge"  of  an  inferior 
court  of  record,  although  the  3  &  4 
Will.  4,  c.  42,  8.  17)  only  speaks  of 
"  sheriff"  as  the  person  to  whom  the 
writ  is  to  be  directed.  Where  the 
trial  took  place  before  the  deputy  of 
a  mayor,  and  it  was  not  shewn  that 
he  had  no  power  to  appoint  a  deputy, 
the  Court  would  not  set  aside  the  pro- 
ceedings.    Clark  V.  Marner,        774 
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